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SAMUEL W. FOWLER VS. ROBERT HAMILL. 


I hereby deputize Gilbert E. Rogers to serve the within writ. 
(S’g’d) HENRY E. KNOX, 
eas U), S. Marshal, S. Dd. of N. Zr 
(File mark :) 


U.S. circuit court. Filed Dec. 12,1881. Joseph M. Deuel, clerk. 


Circuit Court of the United States for the Southern District 
of New York. In Equity. 


JOHN McCioskey, Complainant, against R. Hamity, Defendant. 


To the honorable the judges of the circuit court of the United States 
for the southern district of New York: 

John McCloskey, a resident and citizen of the State of New York 
and of the said southern district of New York, brings this his bill 
of complaint against R. Hamill, a resident and citizen of said south- 
ern district of New York—the said R. Hamill resides in Greenburgh, 
otherwise called Dobbs Ferry, in the county of Westchester and 
State of New York—and thereupon your orator complains and says 
that heretofore and before the twenty-first day of October, A. D. one 
thousand eight hundred and seventy-nine, your orator, John McClos- 
key, being then a citizen of the United States, was the original, true, 
and first inventor or discoverer of a certain new and useful inven- 
tion, to wit, “an improvement in soft metal traps,” and that the said 
invention was not known or used by others before his invention or 
discovery thereof. 

And that your orator did reduce the said invention to practice in 
the year A. D. 1869, and thereafter at all proper times and places and 

under all proper circumstances did assert for himself and did 
4 insist upon all rights and privileges whatsoever as inventor 

and owner of said invention, always intending and proposing 
to secure the same to himself by letters patent of the United States 
as soon as he should be able so to do, and that he, your said orator, 
did so apply for such letters patent as early as he by great care and 
energy and persistence was able to do, and that the said invention 
was not at the time of the application for letters patent therefor in 
public use or on sale with the consent or allowance of the said John 
McCloskey as the inventor and discoverer thereof, contrary to the 
provisions of the statute in such case made and provided. 

That the said John McCloskey in due form of law made applica- 
tion in writing to the Commissioner of Patents of the United States 
for the granting of letters patent for said invention, and paid into 
the Treasury of the United States the fees required by law, and then 
and there duly complied in all other respects with all the necessary 
conditions and requirements of the statutes of the United States in 
such case made and provided prior to the granting of the letters pat- 
ent herein mentioned. 

That thereupon, and after due proceedings had, the board of ex- 
aminers-in-chief of the United States Patent Office, a duly organ- 
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ized tribunal appointed by the President of the United States under 
and by virtue of the statutes in such case made and provided, and 
exercising judicial powers within the Patent Office, and composed of 
persons of competent legal knowledge and scientific ability, did ex- 
amine bis said invention in view of all preceding plumbers’ traps 
of soft metal, and in view of the whole of the prior state of the art, 
and did affirm and determine in due exercise of their judicial fune- 
tions that complainant’s said invention was a new and useftil inven- 
tion with n the meaning of the patent laws of the United States, 
and that the same was structurally, essentially, and substantially 
different from any and all devices known in the art prior to the in- 
vention thereof by your orator as aforesaid, all as by a certi- 
5 fied copy of the decision of the said board of examiners-in- 
chief in said matter, now in your orator’s possession and 
ready to be produced in court if required, will more fully appear. 

That on the twenty-first day of October, A. D. 1879, letters patent 
of the United States, bearing date on that day, and numbered 
220,767, were issued to the said John McCloskey (your orator #/ore- 
said) according to law, whereby there was granted to him and his 
heirs, executors, administrators, or assigns, for the term of seventeen 
years from the twenty-first day of October, A. D. 1879, the full 
and exclusive right and liberty of making, constructing, using, and 
vending to others to be used, the invention aforesaid, a description 
whereof was given in the words of the said John McCloskey in the 
schedule annexed to the said letters patent and making part of the 
same. 

That the said letters patent were issued in the name of the United 
States of America, and were signed by the Secretary of the Interior, 
and were countersigned and sealed with the seal of the Patent Office 
by the Commissioner of Patents, and were numbered 220,767, as 
aforesaid, and were issued and delivered to your orator, the said 
John McCloskey. 

And that your orator, the said John McCloskey, put the said in- 
vention into practical effect. 

And your orator prays that the said letters patent and the sched- 
ule annexed thereto and forming part of the same may be deemed 
and taken as part of this bill of complaint, and to the original of 
which,or duly authenticated copies thereof now in your orator’s pos- 
session and ready to be produced if required, your orator prays 
leave to refer. 

And your orator, further shows that your orator, the said John 

McCloskey, has, ever since the date of the said letters patent, 
6 been and now is entitled to all the rights, interests, and 

privileges thereby secured unto him in and to the said in- 
vention or discovery in the said letters patent particularly set forth, 
and is now and ever since the date of the said letters patent has been 
entitled to the exclusive use of the said invention and improve- 
ment. 

And your orator further shows unto your honors that the said in- 
vention or discovery so patented as aforesaid unto him, the said John 
McCloskey, is of very great utility, which said utility arises from 
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many and great differences which exist between the trap so patented 
to your orator and other traps previously known, including those 
differences which exist between the die-drawn metal of which your 
orator’s said invention of “a die-drawn seamless trap of soft metal ” 
is composed and the metal or material of which plumbers’ traps 
were made before the date of the invention of your orator’s improve- 
ment so patented as aforesaid, and also because of other peculiar-. 
ities and distinguishing features of said invention or improvement 
so patented to your orator, the said die-drawn seamless trap of soft 
metal so patented to your orator possessing and having combined 
in it numerous structural properties or inherent characteristics and 
distinguishing features which are not found together in any other 
plumbers’ trap, and which render your orator’s said invention, for 
all the uses and purposes of a plumbers’ trap, very far superior 
in each and all the essentials of a plumbers’ trap to any and all 
plumbers’ traps previously known. 

And your orator further says that the said invention so patented 
to him as aforesaid has been extensively introduced into public use, 
and that your orator would, but for his wrongful acts and doings of 
the said defendant, R. Hamill, and others acting in concert with him, 
have made large gains, profits, and advantages from the practice, 
use, and sale of the said invention. 

And your orator would, but for the wrongful acts and do- 

7 ings of the said defendant and others acting in concert with 

him, now be enabled to use the said improvement in soft 

metal traps to which vour orator is entitled to the exclusive right 

as aforesaid with profit and advantage, but that by the said wrong- 

ful acts and doings of said defendant and others acting in concert 
with him he is now prevented and hindered from so doing. 

And your orator further shows unto your honors, upon informa- 
tion and belief, that the said defendant, R. Hamill, did use the in- 
vention patented as herein set forth for his own gain and profit, well 
knowing the premises and the rights and privileges secured unto 
your orator, and in order to deprive your orator of the profits, ben- 
efits, and advantages which might and otherwise would have accrued 
to your orator at Greenburgh, otherwise called Dobbs Ferry, in the 
county of Weschester and State of New York, and elsewhere in said 
southern district of New York, and without the license and permis- 
sion of your orators, has, since the twenty-first day of October, A. D. 
1879, unlawfully and wrongfully made or practiced and caused to be 
wnade or practiced, sold or caused to be sold, used or caused to be 
used, the said invention substantially as described and set forth in 
the herein specified letters patent No. 220,767, issued to John Me- 
Closkey as aforesaid, and the exclusive right to which is secured to 
your orator, as hereinbefore set forth, and which said unlawful prac- 
ticing, use, and sale by the defendant as aforesaid is a violation and 
infringement of your orator’s exclusive rights and privileges, and 
that the said defendant has derived and received and is still de- 
riving and receiving from such unlawful use and practice great 
gains and profits, but to what amount your orator is ignorant and 
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cannot set forth, but your orator prays that the defendant may be 
required to make a disclosure of all such gains and profits. 

And your orator in like manner avers that the defendant, not- 
withstanding the objections of your orator, hath persisted in such 

unlawful use and practice, and hath not paid to your orator 
8 such gains and profits as the said defendant has actually 

nade, by means whereof your orator is and has been greatly 
injured, and is now prevented from putting the said invention or 
discovery into fully remunerative operation, and is deprived and pre- 
vented from receiving the gains and profits to which he is lawfully 
entitled from the exclusive rights and privileges so granted and 
secured to him as aforesaid, and which he would have derived and 
acquired and would now derive and acquire but for the said wrong- 
ful acts of the said defendant. 

And your orator prays that the said defendant may be compelled 
by a decree of this honorable court to account for and pay over unto 
your orator all such gains and profits as have accrued or arisen to 
or been earned or received by the said defendant, and all such gains 
and profits as your orator would have received but for the said 
wrongful acts and doings of the said defendant, and all damages 
your orator has sustained thereby, and that this honorable court will 
assess the same or cause the same to be assessed under its direction 
and increase the same in its discretion as provided by law. 

And that said defendant, his associates, attorneys, solicitors, clerks, 
servants, agents, and workmen may be perpetually enjoined and 
restrained by the decree of this court from directly or indirectly 
making or practicing or causing to made or practiced, using or 
causing to be used, or vending to ethers to be used in any man- 
ner any device containing or embodying the said invention set 
forth and described in the said letters patent issued as aforesaid, and 
from infringing upon or violating the said letters patent by the 
inanufacture, use, or sale of the said inyention in any way whatso- 
ever. 

And that the said defendant may be decreed to pay the costs, 
charges, and disbursements of this suit, and that your orator 
may have such other relief as the equity of the case may re- 
quire and as to your honors may seem meet. 

To the end, therefore, that the said R. Hamill may, if he can, 
show why your orator should not have the relief hereby prayed, 
and may, upon his corporal oath and according to the best and ut- 
most of his or his clerks’, agents’, servants’, or workmen’s several 
and respective knowledge, remembrance, information, and belief, 
full, true, direct, and perfect answer make to all and singular the 
allegations, statements, and averments of this bill of complaint as 
fully and particularly as if the matters therein were here repeated 
paragraph by paragraph and they were thereto in all respects sev- 
erally and specifically interrogated, may it please your honors to 
grant to your orator a writ of subpcena of the United States of 
America issuing out of and under the seal of this honorable court, 
directed to the said defendant, R. Hamill, commanding him to be 
and appear in this honorable court, then and there to answer all and 
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singular the premises and to perform and abide by such order and 
decree herein as to this court may seem required by the principles 
of equity and good conscience. 

May it please your honours to grant to your orator a provisional 
or preliminary injunction issuing out of and under the seal of this 
honorable court, enjoining and restraining the defendant, his asso- 
ciates, attorneys, solicitors, clerks, servants, workmen, and agents, to 
the same purport, tenor, and effect as hereinbefore prayed for in re- 
gard to the said perpetual Injunction. 

And your orator will ever pray, ete. 
JOHN McCLOSKEY. 
JAMES A. WHITNEY, 


Sol’r & of Counsel. 


(Endorsed :) U. S. circuit court, southern dist.of New York. In 
equity. John McCloskey ag’st R. Hamill. Bill. James A. Whitney, 
sol’r for compl’t, 140 Nassau St.,.N. Y. city. U.S. circuit court. 
Filed. Sep. 9, 1851. Joseph M. Deuel, clerk. 


10 UNITED STATES OF AMERICA. 


SOUTHERN District or New York, | 
City and County of New York, j 


> 8s: 


On this 9th day of September, 1881, before me came John Me- 
Closkey, to me personally known, who, being by me duly sworn. did 
depose and say that he is the complainant in the foregoing bill of 
complaint named, and that he has read the said bill subscribed by 
him and knows the contents thereof, and that the same is true of 
his own knowledge, except as to the matters which are therein stated 
to be alleged on information and belief, and as to those matters he 
believes it to be true. 


JOHN McCLOSKEY. 


Sworn to before me this 9th day of September, 1881. 
JAS. H. MATTHAEL, 
Notary Public, N. Y. Co., 157. 


10a Circuit Court of the United States for the Southern District 
of New York,in the Second Circuit. 
JoHN McCroskey vs. R. HAMIL. 

Str: You will please to take notice that I am retained by and 
hereby appear for R. Hamill, the defendant above named, and in 
obedience to a subpcena issued out of this court and returnable on 
this day. 

Dated Oct. 3rd, 1881. 

(S’g’d) HOWARD A. SPERRY, 
Solicitor for Def’t, 229 Bway, N. Y. City. 


To Jas. A. Whitney, Esq., solicitor for compl’t, & J. M. Deuel, 
clerk. 
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(Endorsed :) U.S. circuit court. John McCloskey vs. R. Hamill. 

Notice of appearance. Howard A. Sperry, solicitor for def’t, 

106 229 Bway, N. Y. U.S. circuit court. Filed Oct. 3, 1881. 
Joseph M. Deuel, clerk. 


L0c United States Circuit Court, Southern District of New York. 
In Equity. 


JoHN McCioskey, Complainant, 
against 
R. Hamity, Defendant. 


I hereby consent that John McCloskey substitute any person he 
pleases as solicitor and of counsel in the above-entitled sult, I having 
heretofore, on or about the thirteenth day of this present month, 
for good and sufficient reason, notified the said John McCloskey 
that from and after said date I should not act as his solicitor or 
counsel in said suit, and that I should not be responsible for any- 
thing that might be done or occur in the said suit after the said 
date. 

May 22nd, 1882. 


(Signed) JAMES A. WHITNEY. 
10d (Endorsed :) U.S. cireuit court. John McCloskey vs. Robert 


Hamill. Consent to substitute, &c. U.S. eireuiteourt. Filed 
Nov. 14,1882. Joseph M. Deuel, clerk 


L] The Plea of R. Hamill to the Bili of Complaint of John McCloskey, 
Complainant. 


Circuit Court of the United States, Southern District of New York, 
Second Circuit. In Equity. 


Joun McCioskey, Complainant, vs. Ropert HAmIty, Defendant. 


The defendant, by protestation, not confessing or acknowledging 
all or any of the matters or things in the said bill of complaint to be 
true in such manner and form as the same are therein and thereby 
set forth and alleged, for plea thereunto, savs that the said complain- 
ant bas no claim or cause of action, equitable or otherwise, against 
this defendant, because that letters patent of the United States for 
alleged new and useful “ improvement in soft metal traps” were, on 
or about ise 21st day of October, A. D. 1879, issued to John Me- 
Closkey, the said complainant, bearing date on that day, and num- 
bered 220,767, which letters patent are mentioned in said bill. 

And, on information and belief, he denies that the complainant 
was or is the original or first inventor or discoverer of the alleged 
improvement in metal traps mentioned, described, or referred to in 
said bill of complaint or the letters patent therein referred to or 
of any material or substantial part thereof, and alleges and charges 
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that long before the said patented invention by said complainant all 

of the substantial and material parts thereof werein public use 
12 in the United States, and wereso used in various places through- 

outthe United States, and were publicly constructed, dealt in, or 
seen by sundry persons in the United States, and among many other 
such persons and places J. A. Lowe, of the city of New York, in the 
State of New York, who manufactured and sold and caused to be 
manufactured and sold large numbers of such metal traps in said 
city and elsewhere throughout the United States. 

And this defendant, upon information and belief, further alleges 
that before said patented invention by the complainant, and long 
before his alleged application for said letters patent, the improve- 
ment therein described and claimed had been patented 4nd de- 
scribed in the following letters pateut granted in the United States, 
to wit: Letters patent No. 25572, for an “improvement in moulding 
water traps,” granted J. A. Lowe, bearing date September 27th, 
1859. 

Letters patent No. 26506, for an “improvement in water traps,” 
granted to J. A. Lowe, bearing date December 20th, 1859. 

And various other letters patent and printed publications, to which 
defendant craves leave to refer upon the hearing hereof or upon the 
taking of testimony hereunder. 

And therefore this defendant does plead the matters and things 
aforesaid in bar of the complainant’s said bill, and humbly prays 
the judgment of this honorable court whether heshall be compelled 
to make any further or other answer to the said bill, and he prays 
to be hence dismissed with his reasonable costs in this behalf sus- 
tained. 

HOWARD A. SPERRY, 
Def ndant’s Solicitor and of Counsel. 


Office, No. 228 Broadway, New York city, N. Y. 


(Endorsed :) U. S. cireuit court, so. dist. of N. Y., second circuit. 
John McCloskey, compl’t, vs. R. Hamill, def’t. Defendant’s plea. 
Howard A. Sperry, solicitor for def’t, 229 B’way, N. Y. U.S. cireuit 
court. Filed Nov. 15,1881. Joseph M. Deuel, clerk. 

3 Unitep SratTes OF AMERICA. 
SOUTHERN District oF New York, |- 

»* y . . a>) . 

City and County of New York, j 


Robert Hamill, being duly sworn, deposes and says that he has 
read the foregoing plea to the bill of complaint in this suit, and that 
the same is true in fact and is not interposed for the purpose of de- 
laying said suit or any proceeding therein. 


R. HAMILL. 


Sworn to before me this 14th day of November, 1881. 
SIDNEY OSBORNE, 
Notary Public and Com’r of Deeds. 


< 
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I certify that, in my opinion, the foregoing plea of R. Hamill to 
the bill of complaint of John McCloskey, complainant, is well founded 
in law and proper to be filed in the above cause. 

HOWARD A. SPERRY, 
Of Counsel. 


l4 Vhe fi plication of John McCloskey, Co nplarinant, to the Plea of 
R. Hamill. ay f ndant 


Circuit Court of the United States for the Southern District of New 
York, in the Second Circuit. In Equity. 


JouHn McCroskry against R. HAMILt. 


John McCloskey, this repliant, saving and reserving unto himself 
now and at all times hereafter all and all manner of benefit and ad- 
vantage of exception which may be had or taken to the mantfold 
insufficiencies of the said plea, for replication thereunto, says that he 
will aver, maintain, and prove his said bill of complaint to be true, 
certain, and sufficient in law to be answered unto, and that the said 
plea of thesaid defendant is uncertain, untrue, and insufficient in — 
to be replied unto by said repliant, without this, that any other matter 
or thing whatsoever in the said plea contained material or effectual 
in the law to be replied unto, and not herein and hereby well and 
sufficiently replied unto, confessed or avoided, traversed or denied, 
is true; all which matters and things the said repliant is and will 
be ready to aver, maintain, and prove as this honorable court shall 
direct, and humbly prays as in and by his said bill he has already 
prayed. 

Dated N. Y. city, Nov. 22,1881. 

JAMES A. WHITNEY, 
Complainant's Solicitor, 140 Nassau Street, | ee a City. 


(Endorsed :) U.S. circuit court, so. dist. of New York. In equity. 
John McCloskey ag’st R. Hamill. Replication to plea. James A, 
Whitney, compl’t’s solicitor, 140 Nassau St., N. Y. city. U.S. cir- 
cult court. liled Nov. yy 4 ISS1. Joseph M. De uel, clerk. 


L5 United States Circuit Court. Southern District of New York. 
In Equity. 


JoHN McCroskey, Complainant, against R. Hamity, Defendant. 


Str: Please take notice that on Tuesday, November 29, 1881, at 
one o’clock p. m., at my office, No. 140 Nassau street, in the city of 
New York, before John A. Shields, Esq., United States commis- 
sioner and a standing examiner of said court, | shall proceed to 
take testimony on the part of complainant under and pursuant to 
the sixty-seventh rule in equity of the Supreme Court of the United 
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States as amended. You are invited to be present and cross-ex- 
amine. 
New York, November 25, 1881. 
JAMES A. WHITNEY, 


Solicitor for Complainant. 


To Howard A. Sperry, Esq., solicitor for defendant, 229 Broadway, 


N. Y. city. 


16 United States Circuit Court, Southern District of New York. 
In Equity. 


JoHN McCroskey, Complainant, against R. Hamiii, Defendant. 


Proofs for final hearing, for complainant, taken before John A. 
Shields, examiner, on the 29th day of November, 1851, pursuant 
to the 67th rule in equity as amended of the Supreme Court of 
the United States. 


Present: James A. Whitney, Esq., counsel for complainant; How- 
ard A. Sperry, Esq., counsel for defendant. | 
Counsel for complainant puts in evidence certified copy of the 
letters patent granted John McCloskey October 21, 1879, No. 220,767, 
for improvement in soft-metal traps, the same being the letters pat- 
ent on which this action is brought. 
Same marked in evidence “ Complainant’s Ex. McCloskey’s Pat- 
ent, Nov. 29, 81, J. A. S., Ex’r. 
Defendant's counsel consents that complainant amend his 
17 bill of complaint herein by setting forth the name of the de- 
fendant in full, as “ Robert Hamill” in leu of tke abbre- 
viated form, “ R. Hamill.” 


Adjourned subject to new notice. 


United States Circuit Court, Southern District of New York. ; In 
Equity 


JouN McCroskey, Complainant, against R. Hamiii, Defendant. 


Sir: Please take notice that on Wednesday, December 14, 1881, 
at eleven o'clock a. m., at my office, No. 140 Nassau street, in the citv 


of New York, before John A.Shields, Esq., United States commissioner Tt 
and a standing examiner of said court, I shall proceed to take testi- 
mony on the part of complainant under and pursuant to the sixty- 
seventh rule in equity of the Supreme Court of the United States as ‘qe 
amended. You are invited to be present and cross-examine. | 
New York, Dec. 12, 1881. i 
JAMES A. WHITNEY, ) 
Solicitor and of Counsel for Complainant. . my 
To Howard A. Sperry, Esq., solicitor for defendant, 229 Broadway, = 


New York city. " 


~~ — 
r. 
a 


—— hs C 


y Oe) ae 
—_— 


ll 


SAMUEL 


W. FOWLER VS. ROBERT HAMILL. 


18 Ciry AND County OF New YORK. 38: 


United States Circuit Court, Southern District of New York. In 
Equity. 


JOHN McC.ioskey against R. Hani. 


Thomas E. Crossman, being duly sworn, deposes and says that he 
is a clerk in the office of James A. Whitney, Cc ymplainant’s solicitor 
herein; that on the 12th day of December, 1881, he served a COpy 
of the within notice upon Howard A. Sperry, defeéndant’s solicitor 
herein, at his office, No. 229 Broadway, in the said citv, by handing 
said copy to and leaving the same with a person in charge of said 
oftice in the absence of said Sperry therefrom. 


THOMAS E. CROSSMAN. 


Sworn to before ne December +4 LSS1. 
JAS. H. MATTHAET, 
Notary Public, N. Y. Co., 157. 


19 »  Wepnespay, December 14, 18S81—11 a. m. 
Pursuant to new notice parties attended. 
Present: Counsel as before. 
Adjourned, by consent, to 2 p. m. this day 


Present: Counsel as before 


Aveust W. ALM@QvIsT, an expert witness produced on behalf of 
complainant and being duly sworn, deposes and says in answer to 
interrogatories proposed to him by James A. WHITNEY, counsel for 
complainant, says: 


é 

A. My name is August W. Almaqvist; age, forty-two years; resi- 
dence, 365 State street, Brooklyn, N. Y.; occupation, patent solicitor 
and mechanical engineer. 

Z (). Please state your experience and qualifications which, In 
your opinion, render you competent to testify as an expert in this 
action. 

A. I was educated at Wenersbérg College, in Sweden, and after- 
wards at Berii’s Technical Institute, Sweden | then went into the 
construction of glass furnaces and ‘introduced improvements by 
which the time required for melting was reduced from seventeen 

hours to twelve hours. I then went to the Motala Iron 
20 W orks, the largest and best iron works in Sweden—that is to 

say, in the world—every detail of the work being there done 
in the same establishment, and the work ranging from the melting 
of the pig iron for the production of wrought iron to the building 
of steamships, locomotives, and other structures and machinery, and 
all the details thereof, including brass and iron founding. I was 


| (). What is your name, Age, residence, and occupation 4 
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there employed first in the foundry and then in the machine-shops. 
I then came to the United States, and, at the instance of Capt. John 
Ericson, was employed in building machinery for the U.S. iron-clad 
Dictator. I then became constructing engineer for the Passaic Iron 
Works, Newark, N. J. I was then employed by the U.S. Govern- 
ment as constructing draughtsman for the locomotive works at New 
Berne, North Carolina. On my return to New York I was associated 
with City Surveyor Smith in making surveys in the States of New 
York and New Jersey. I was then appointed professor of mechan- 
ical drawing and higher mathematics in Cooper Union, and at the 
came time took the position of superintendent of the Sterling and 
err Iron Works, in West 24th street, New York city, and directed 
the construction of four of the first steam fire-engines to be drawn 
by horses in said city. I then accepted a position in the office of the 
Scientific American, N. Y. city, where I remained for thirteen years 
as mechanical engineer, draughtsman, and patent examiner. Dur- 
ing this time I made drawings and specifications of several thousand 
inventions. During the three years last past I have been engaged 
in business on my own account, as mechanical engineer, draughts- 
man, and patent solicitor, at No. 37 Park Row, New York city. 

3 Q. Please state what difference, if any, there is between cast lead 
as it exists in the cast trap, so called, and lead as it exists in what is 
termed the wrought or die-drawn plumbers’ trap, such as is covered 
by the claim of complainant’s patent herein, and detail any tests 
which you may have made bearing upon this subject. 

A. There are numerous and decided differences, and some 

21 of them—as for example, the porous character of the lead in 
the cast trap and the dense and fibrous character of the lead 

in the wrought or die-drawn trap—could be readily shown by a sim- 
ple test. I have made these tests with an hydraulic hand pump 
fitted with a gauge for indicating the pressure. The traps were all 
of them purchased in the open market, and were such as are now 
known, respectively, as cast traps and as wrought or die-drawn seam- 
less traps. I tested first a cast trap and then a drawn trap, each of 
an inch and a quarter in diameter, this being one of the standard 
sizes. ‘The water sweated through the cast trap before the gauge 
indicated anything above zero, the pressure being practically so 
slight as not to be taken into consideration by the manufacturers of 
standard pressure gauges. ‘The water appeared upon the outside of 
the trap just as perspiration appears upon the forehead of a human 
being in hot weather, only that [ have never known any one to per- 
spire as freely as the water came through the pores of this trap 
under the slight pressure above indicated. The water sweated 
througn the walls of the cast trap, as | have just mentioned, and 
then ran together in drops, which united and flowed away in a small 
stream. A trap as porous as this would permit the pussage of nox- 
ious gases through the pores of its walls, under ordinary atmospheric 
pressure, without difficulty. I then raised the pressure in this same 
trap until, as indicated by the gauge, it reached toward two pounds, 
when a small jet was thrown out at one place in the trap through 
an opening which both before and after the test was imperceptible 
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to ordinary eye-sight. As the pressure was thus raised the water 
passed out through all parts of the walls of the trap in greatly in- 
creased quavtity and with greatly increased rapidity. When the 
pressure reached ten pounds to the square inch the water flowed 
through the porous metal so rapidly that the pump could not sup- 
ply it fast enough to raise the pressure further. When the trap was 
detached from the testing apparatus it presented precisely the same 
appearance that it did before the test commenced. The trap was 
apparently strong, but in reality so spongy and porous as to 
22 be useless for any sanitary purpose, and actually unfit for use 
in plumbing work. 

I then subjected the die-drawn seamless lead trap of the same size 
to the action of the same testing apparatus under precisely the same 
conditions. I raised the pressure to a hundred and twenty pounds 
to the square inch, which was the highest which the gauge could 
indicate (the pressure was actually greater than this, but this was 
the highest that the gauge was capable of showing), and there was 
no trace whatever of any water passing through the walls of the 
trap and no indication whatever of any sweating, the walls remain- 
ing perfectly dry on the outside. I speak positively on this head, 
for | wiped with my naked hand the dry dust from the outside of 
the trap while the pressure of one hundred and twenty pounds 
pressure of water to the square inch was full on. Such « trap is not 
porous, and is capable of absolutely resisting the passage of gases 
through its walls, and is a far different trap in nature and character 
from a trap formed by casting. 

I afterwards selected a cast trap four inches in diameter, and also 
a wrought or drawn trap of the same dimensions, these being the 
same as are now sold in the shops, and being fair representatives of 
their respective kinds. I subjected them to the hydraulic test with 
the same apparatus used in the tests which | have before described. 
The cast trap sweated freely at a pressure of forty-five pounds to the 
square inch, aud at one place flung out a thin jet of water through 
the widening of some of the pores. I then allowed the pressure to 
reduce down to zero, but the sweating continued from the time it 
first started until the test was concluded, the water passing freely 
through the walls of the trap until the pressure was reduced to zero. 
In this case, as with the other, the trap presented the same appear- 
ance after the test as it had done at the beginning, notwithstanding 
the passage of the water through its walls as described. 

The relative weights of water, air, and hydrogen are, water 830, 

air 1, hydrogen 7;, nearly. The fluidity and capacity for 
23 permeating of gases being inversely proportional to their 

weight, it follows that a trap sweating water through its walls 
at forty-five pounds pressure, as did the four-inch cast trap, would let 
air pass through the same walls at a pressure of one ounce, and hy- 
drogen and the lighter and more dangerous sewer gases at a press- 
ure of one-sixteenth of an ounce to the square inch. Even the 
heaviest of common poisonous gases, sulphurted hydrogen, would 
pass through under a pressure of seventeen and four-fifths ounces 
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to the square inch, a pressure only a trifle over that of a fall of less 
than two and one-half feet of water. 

(The drawn trap of the same size did not sweat even under one 
hundred and twenty pounds pressure and burst before leaking, and 
its walls must be practically impervious to the passage of any gases). 

I then took the four-inch drawn trap and tested itin the same ap- 
paratus under identically the same conditions. No sweating or 
leakage of water through the walls occurred with this trap at any 
stage, although I carried the pressure to one hundred and twenty 
pounds to the square inch. When the pressure had reached about 
seventy-five pounds to the square inch I noticed that the excessive 
pressure expanded the trap, thus increasing its diameter and pro- 
portionally diminishing the thickness of its walls at those parts. 
This continued until the limit of pressure indicated by the gauge, 
namely, one hundred and twenty pounds to the square inch, was 
reached, whereupon, the metal gradually growing thinner, parted, 


but, even with the diminished thickness caused by the stretching of 


the metal before parting, there was no sign whatever of any moisture 
passing through the metal. When it parted the opening formed a 
longitudinal slit in the direction of the longitudinal “ striations,” so 
called, on the surface of the trap. 

The results of these tests only showed what has been well known 
for a quarter of a century, and probably a great deal longer to men 
familiar with the practical working and use of lead and similar 
metals and to scientists familiar with the principles of metallurgy. 

The difference between cast lead and lead that is wrought or 
* 24 drawn is very great. Their properties are different; their 

effects or results when applied to use are in a great degree 
different, and for many purposes they should be considered as dis- 
tinct, one from the other, as cast iron is from wrought iron or as 
oak is from bass-wood. The fact that cast lead is so porous renders 
it one of the worst materials for plumbers’ traps, while the drawn 
lead is so dense as to be one of the best metals for that purpose. 
This is only one of the differences which exist between the two 
materials. The splitting of a trap in a direction parallel with the 
“striations ” or slight ridges on its surface indicates the fibrous char- 
acter of the drawn lead, and as cast lead has no fibrous nature this 
is a specific difference between the two. Therecan be no doubt that 
the alternate ridges and depressions termed “ striations” on the sur- 
face of the wrought pipe co-ordinate with the longitudinal fibrous 
character of the wrought lead to insure that a fracture, in case it 
does occur, wiil be longitudinal, and this in practical plumbing 
must be a decided advantage, inasmuch as the wrap, insiead of being 
thrown away, as would commonly be necessary if the fracture were 
irregular, can be readily mended. With a cast trap which has 
neither a fibrous structure nor longitudinal ridges and depressions 
or “ striations” the fracture would be irregular, and its direction 


could not be foreseen, nor could the fracture be so readily mended - 


after it had occurred. Jt is well known that cast lead, from its 
peculiarities, will not solder nearly as readily or as easily as drawn 
lead 


¢ 
’ 
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The castings of traps in molds, which causes the molten lead to 
come into contact with the air as the latter is driven out of the 
moulds, and which in a great measure must prevent the escape of 
the newly formed oxide from the mass of the metal, must cause the 
oxide to unite with the metal to an appreciable and material extent, 
thereby forming a combination of oxide and metallic lead, which is 
manifestly a different composition from the metallic lead which is 
cast into ingots in such manner that the oxide forms at the top of 

the mass, or which is melted in the pot in such manner that 
25 the oxide would form at the top of the mass. Iam con- 

vinced, therefore, that the compound substance of which the 
cash traps are composed is, for the reason I have just stated, chemi- 
cally a different substance from that of which the wrought or drawn 
trap is com posed, 

{ Q. Have you any of the traps which you tested as you have 
just stated? If yea, please produce them. 

A. I here produce two of the traps. The one marked “A” is a 
cast trap and the one marked “ B” is a die-drawn seamless trap. 


} 


The two traps are put in evidence and marked, respectively, Com- 
plainant’s Exhibits “ Cast Trap” and “ Die-Drawn Seamless Trap.” 


And in answer to cross-interrogatories propounded by Howarp 
A. SPERRY, ’sq., counsel for defendant, he says: 


Oo Cross-Q). Do | understand you to say that in the die-drawn soft- 
metal trap that the walls have greater solidity, more perfect uni- 
formity, and are more elastic than in the cast trap, and that in the 
process of drawing the meta) is changed or improved ? 

A. I do not know whether you understand me or not. I did not 
say solidity; I said density. Isay there is more perfect uniformity. 
[ do not wish to say more elasticity, but tensile strength; and in the 
process of drawing I say the metal is changed and improved for this 
purpose. 

6 Cross-Q. Are not these differences between the two traps which 
you have described due to the process of manufacture ? 

A. They are. 

7 Cross-Q. And was not the effects of drawing or easting lead 
known for a long series of years before October 21, 1879? 

A. The processes were known—that is, the processes of drawing 
and casting lead were known—the effects for the present purpose 

probably not. 
26 8 Cross-Q. Are not these differences that you have described 
the same as those existing between cast and drawn lead pipe? 


Objected to as incompetent and immaterial 


A. I have not had occasion to test the cast and drawn pipes, but 
the differences would naturally vary according to the manner and 
apparatus employed for the purpose. 

Y Cross-Q. Would not these differences exist between drawn and 
cast lead pipe of about the length which these traps would be if 
they were straight and were subjected to the same test? 


oc Paap pe anor gcenetenie mega mereeneinsiinne 
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Same objection. 


A. If these traps were straight they would then cease to be traps, 
and not pertinent to my test and examination. 
10 Cross-Q. Are not these traps simply bent lead pipe? 


Objected to as incompetent and obscure. It does not appear 
whether the traps are made of ordinary pipe bended into shape or 
of pipe made primarily in a curved form. 


A. The trap marked “B” is bent by the manner of and in the 
process of drawing it to the die. The cast trap marked “A” has not 
been bent, but simply received its shape from the curviform mold 
as the latter became filled by the liquid poured into it in casting. 

11 Cross-Q. Would not the differences you have described in your 
direct examination exist between two pieces of lead pipe eighteen 
inches long, the one cast and the other die drawn ? 

A. As before stated, I have not had occasion to examine the lead 
pipe, either drawn or cast. 

Cross-examination closed. 

27 And in answer to redirect interrogatories by Mr. Wuir- 

NEY he says: 

12 Redirect Q. If you should take a piece of drawn lead pipe of 
the same diameter as the Exhibit “ Die-Drawn Trap” and should 
bend it into the shape of that trap would not the character of the 
metal at the bends be changed; would it not be compressed and 
roughened at the inner sides of the bends, and would it not be 
stretched and made thinner and weaker at the outer sides of the 
bends ? 

A. It would, most certainly. 

13 Redirect Q. If you should take a piece of straight drawn lead 
pipe of three or four inches in diameter and with walls of from one- 
eighth of an inch to three-sixteenths of an inch in thickness would it 
be possible to bend it into the usual shape and proportions of an 
ordinary three or four inch plumbers’ trap without buckling the 
metal at the inner sides of the bends and breaking it open at the 
outer sides of the bends? 

A. I think not. 

14 Redirect Q. Do you know of any way by which a piece of 
straight ordinary drawn lead pipe can be converted into a trap like 
Complainant’s Exhibit “ Die-Drawn Seamless Trap ”—that is to say, 
into a trap having the uniform thickness of the walls throughout, 
the same shortness of curve usual in plumbers’ traps, and the other 
advantages which you have specified ? 

A. J do not. 

A. W. ALMQVIST. 


Sworn to before me this 14th day of December, 1881. 
JOHN A. SHIELDS, Examiner. 


Adjourned to Thursday, December 15, 1881, at 11.30 a. m. 
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28 THursbDay, December 15, 1881—11 a. m. 
Present: Counsel as before. 

Dusots D. PARMELEER, an expert witness produced on behalf of 
complainant and being first duly sworn according to law, in answer 
to interrogatories proposed to him by James A. WHITNEY, counsel 
for complainant, deposes and says: 

1 Q. What is your name, age, residence, and occupation ? 

A. My name is Dubois D. Parmelee; of lawful age; residence, 
New York city; occupation, practical and analytical chemist. 

Z (). Please state your experience ana quallhications in connection 
with applied science as bearing upon metallurgy, Xe. 

A. lam a doctor of medicine. During more than twenty-five 
years last past | have been by profession a practical and analytical 
chemist, and during this time have been engaged in various suits 
at law as a chemical expert; have had a large experience in the 
metallurgic arts, including the reduction of lead ores and the work- 
ing of lead into pipes, sheets, retorts, and other forms. I have in- 
vented and patented several improvements in the manufacture of 
lead pipes. Several years ago I gave special altention to the action 
of water and gases upon lead pipe,and have had experience in the 
reduction of lead from the ores, in a professional way, with A. H. 
Everitt, Webster & Co. Lead Works, New York Lead W orks, Col- 
well, Shaw & Willard’s Lead Works, all of New York city, and for 
nearly a year at the Newport Long Island Lead Works; have ex- 
perimented on lead pipes mechanically and chemically ; also lead 


traps. 
3 Q. I place before you two plumbers’ traps, one a cast-lead trap, 
marked “ Defendant’s Exhibit C:” one a die-drawn seamless 
29 trap of lead, which Is marked a omplainant’s Die-Drawn 


Seamless Trap.” LVPlease state what ditlerences, if any, exist 
between those two traps as regards the materials of which they are 
composed and as regards their relative utility and character as 
plumbers’ traps? 

A. The differences between those LWO traps art clear and distinct. 
[ should say the differences between those two kinds or classes of 
traps are clearand distinct. I base this opinion upon the recognized 
differences which exist between cast lead as such and lead that has 
had its character changed and modified by pressure and drawing as 
it is driven through a die. ‘The physical character of the lead is 
changed by the operation of die-drawing; it also changes its sus- 
ceptibility to the action of chemical agents. When metallic lead is 
formed into castings it hus a certain nature which is entirely changed 
when the lead is subjected LO Colm pr ssion and drawing, as, for ex- 
ample, by being forced through a die, as described in the McCloskey 
patent No. 220,767, October 21, 1879. ‘This changing of the nature 
of the original lead gives it new properties or characteristics which 
for many purposes make the lead practically an improved and 
structurally different material, having advantages which do not 
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exist in the original lead. The change effected in lead by subjecting 
the cast lead to compression and drawiug is as follows: 

The cast lead is made up of crystals, which will be finer or coarser 
according to various circumstances attending the melting and cool- 
ing of the lead. When we compress the metal behind a die so that 
the metal is forced through the die in a strip or tube, as the case 
may be, these crystals are first forced more closely together, which 
compresses the metal and gives it a greater density and makes it 
less porous, whereupon, the metal being forced through the die, the 
crystalline forin gives way and the material is converted Into a 
fibrous condition, as it is termed by metallurgists. This gives the 
metal much greater strength and density. 

This property of being changed from the crystalline form 

o0) of cast metal to the fibrous form of wrought metal is inherent 
in all metals, and the only difference is that some metals are 

so refractory that special means have to be adopted in order to soften 
the crystals before they can be drawn out; for instance, cast copper, 
like cast lead, is a crystalline substance, but being very hard it re- 
quires to be heated before being compressed and drawn to bring it 
into its wrought condition; but lead affords, perhaps, the best ex- 
ample of the change, inasmuch as the crystals of lead are so soft that 
they may be readily converted by the pressure and drawing into the 
fibrous form to which | have referred, and which changes the char- 


acter of the metal so as to make it for many purposes a material of 


a different character. Lead, owing to its softness, may be compressed 
and drawn without heating; yet even with this the use of heat is 
advantageous to soften the crystals of the cust lead on the same 
principle that heat is advantageous to soften the crystals of the cast 
copper, and, in fact, of all metals hard enough to be manipulated. 

[n McCloskey’s patent aforesaid the treatinent of the lead insures 
its softening by heat while being drawn through thedie. McCloskey 
starts by heating his lead, then cooling it before it issues from the 
die, which has the result of bringing the lead to the same crystalline 
from which it has in mass, immediately upon which the newly 
crystallized lead is forced through the die, being there subjected to 
compression and drawing, so that the crystals are destroyed and the 
metal is transformed into the fibrous or wrought condition of which 
I have spoken. 

The manufacture of wrought iron, although involving some ad- 
ditional or intermediate operations, is based upon precisely the same 
principle of destroying the crystalline structure of the cast metal by 
subjecting it to the action of pressure and drawing. 

In the primitive methods of making wrought iron from rich 
specular ores, as practiced in the infancy of the art, the ores were 
heated with charcoal, which abstracted the oxygen from the ores 


(the ores being rich oxide of iron) and left the metal in the form of 


a conglomeration of minute crystals, the metals being kept at 
ol a heat for the time sufficient to soften these crystals, so that 
they would more readily unite when subjected to hammering, 
which not only condensed but drew the metal out into bars or other 
desiread forms. ‘This is the principle upon which iron was first 


(qe 


mR <*. on 


SAMUEL W. FOWLER VS. ROBERT HAMILL. 19 


manufactured, and,is substantially the operation by which it could 
now be manufactured were it not that it 1s necessary, in order to ob- 
tain a sufficient quantity for the wants of commerce, to employ a 
blast furnace, which, owing to certain defects necessarily incident to 
its operation, renders an intermediate process hecessary in the con- 
version of the crystalline cast metal into the state of wrought metal. 
This defect, as I term it, is simply this, that the molten metal in de- 
scending in the blast furnace is kept so longin contact with earbona- 
ceous gases that it absorbs a large quantity of carbon, so that the 
castings, instead of containing merely the original iron derived from 
the ore, also contain the carbon artificially introduced while the iron 
is being reduced from the ore. It is, therefore, necessary to remove 
thiscarbon before the iron can be brought into a wrought condition, 
and it is for this purpose that the operations of refining and pud- 
dling are introduced before the metal Is subjected to the COMIpress- 
ing and drawing operation by which its crystalline structure is per- 
mantly transformed into its fibrous structure. 

[| mention these facts concerning iron to illustrate the great truth 
1) metaliurgy that the transformation of any cast metal into a 
wrought condition depends upon substantially the same principle 
as the transformation of Any other cast metal into a wrought condl- 
tion, the differences in the treatment of different metals for this pur- 
pose being merely differences in manipulation, according as the 
crystals of one metal are harder or softer than those of another, and 
thereby require a greater or less degre e of heat to soften the crystals 
in order that compression and drawing may cle Ssuroy them and con- 
vert the material into a fibrous non-crystalline and wrought metal. 
Wrought lead is denser than cast lead, just as wroughtiron is denser 

than cast iron. Wrought lead is much less porous, and 
o2 consequently much less liable to permit the passage of gas 

through it than is the case with cast lead, and the same rule 
applies with regard to cast iron as compared with wrought iron, as 
regards cast brass as compared with wrought brass, and as regards 
cast as compared with wrought copper. 

The porosity of cast lead as compared with wrought lead is not a 
matter of deduction only ; it is an incontrovertible fact. I have had 
ecasion in my business and professional capacity to have made a 
large number of lead retorts for use in the manufacture of chlorine 
gas, and also for the manufacture of hydro-fluorie acid. It was 
found that these retorts could not be made of cast lead so as to 
answer the purposes required. as I have just stated. ‘They were so 
porous that the gas escaped through their walls,so that they were 
practically useless; furthermore, they corroded with extreme rapidity 
Cast lead was useless for the purpose and had to be given up. We 
then made our retorts of wrought lead in sheets, the edges antogene- 
ously soldered, and these. wrought answered perfectly, and such 
wrought lead retorts are now general. This distinction between cast 
lead and wrought lead is well understood by experienced chemists. 
It is well known that lead pipes were formerly made of Cast lead 
and wert subject Lo all the defects of cast lead LO which | have ‘So 
ferred. The porosity of cast pipe or cast lead generally for such 
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purposes, even where not manifest at first, is operated upon by the 
gases penetrating the pores and setting up chemical aetion, which 
corrodes the material and permits the passage of gases \ are 
offensive and unhealthy. Wrought-lead pipe is more mategeable 
than cast-lead pipe, owing to the absence of crystalline structure. 
When wrought lead pipe bursts from internal pressure the rupture 
is le ngth wise. Wrought lead pipe cuts easier lengthwise than cross- 
wise, thus indicating the fibrous structure. Rolled sheet lead is 
stronger lengthwise than crosswise, thus illustrating the same 
principle. Wrought lead differs from cast lead in some re- 
spects even more than wrought iron differs from cast Iron or 
33 wrought copper from cast copper. [or instance, the oxide of 
Iron and COppel do not enter mechanically Or chemically into 
the composition of cast iron or cast copper, but it is well known that 
the oxide, which always forms on the surface of melted lead when 
brought in contact with the air, enters into the structure of the lead 
itself, and tends to make it hard and brittle; and, inasmuch as this 
oxide forms upon the surface of the molten lead whenever the latter 
is brought in contact with the air, it follows that this oxide will be 
formed within the mold when lead is cast, inasmuch as it 1s not pos- 
sible, in the practical oper itions of casting lead, to exclude air from 
the mold, except as the air is pushe d out by the contact of the melted 
lead therewith when the lead is poured in. Furthermore, the com- 
mon impurities which exist in commercial lead affect its eget 
as a casting much more ” an common impurities In copper or iron 
affect the character of cas t copper or cast iron, the presence of anti- 
mony in lead especially tending to ior it very hard and brittle. 

The only use of plumbers’ traps is to convey foul liquids away 
from dwellings and other buildings and to prevent the gases from 
the sewers escaping into the dwellings or buildings. Cast-lead traps, 
being porous in their character as compared with traps made of 
compressed and drawn lead, are readily attacked by corrosive liquids 
which come in contact with the inner surfaces of the traps, and are 
also, because of their porosity, far more likely to permit the escape 
of gas through their porous walls than is the case with the wrought- 
lead traps. 

There is also, in another respect, a greater difference between cast 
lead and wreught lead than between cast iron and wrought iron, 
and this arises from the presence of gases in the molten metal. With 
cast iron the metal, being necessarily at a very high heat, takes so 
much time to cool that the bubbles, with a properly constructed 
mold, have time to escape, whereas lead melting at a low tempera- 
ture cools so quickly that the gases are more or less confined within 

the metal, and form “ blow holes,” as they are termed, which 
O° very frequently cannot be detected from the surface, and con- 

stitute concealed flaws in the trap, liable to cause the trap to 
give way at any time, either from a slight corrosion in the walls or 
from internal pressure. In lead wrought by compression and draw- 
ing such holes cannot occur. 

4. You have stated in your foregoing answer that the suscepti- 
bility of lead to the action of chemice: al agents is changed by the ac- 
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tion of die drawing; do you mean to be understood as saying that 
there is a difference between cast lead and wrought lead in that 
respect ? 

A. Yes. 

5 Q. Do you state this as an absolute fact? 

A. Yes. I will give an example from my own experience. [1 
1858 Mr. Wells, the old and well-known type founder, invested 
considerable sum of money in a new process for the manufacture o: 
carbonate of lead or white lead, as it is commonly known, and es- 
tablished a factory at Hoboken, New Jersey, for the manufactory. 
There were some difficulties in the processes, and | was employed to 
go over there and see if 1 could assist them in overcoming them. 
The process consisted 1n melting the lead in a large iron kettle and 
allowing it to flow in asmallstream on cold revolving polished iron 
cylinders, which formed the lead into very thin sheets resembling 
carpenters’ shavings. ‘These shavings were placed on screens and 
put into closed chambers charged with vapors of acetic acid to form 
acetate of lead, and afterwards to admit carbonic acid to convert the 
acetate into the carbonate of lead. The question arose as to whether 
it would not be cheaper to roll the meial into thin sheets or foil di- 
rectly, and then to proceed afterwards as above designated. The 
experiment was tried, and it was found that the action of the acetic 
acid on the rolled or wrought lead went on so much more slowly 
that it was not economical to practice it. This experiment I per- 
sonally took part in conducting. My recollection is that the action 
of the chemicals on the cast lead was about twenty per cent. more 

rapid than upon the wrou; ght lead. ‘The erystalline charac- 
35 ter of cast lead is shown by many authorities, as, for example, 

Dr. Ure’s Dictionary of Arts, Manufactures, and Mines says 
that fused lead “is ecrystallizable on cooling into octahedrant im- 
planted with each other so as to form an assemblage of four-sided 
pyramids.” I have quoted verbatim from page 30 of vol. 2 

6 Q. Where was the work published and what edition do you 
reler to? 

A. It is the same in all the editions. It was published in this 
country by D. Appleton & Co., New York city. I gave the page and 
volume of the edition of 1856. . 

7 Q. Please state what differences, if any, exist between a piece of 
ordi ary drawn lead pipe and a die-drawn seamless trap of lead. 

The difference is that ordinary drawn lead pipe is substan- 
tially straight and so intended to be for use, and | am convinced 
from my own actual trials that it cannot be converted into a plumbers’ 
trap. It is equally clear to me that the die-drawn seamless trap 
cannot be converted into a piece of straight lead pipe that would be 
good for anything as a pipe. The die-drawn seamless trap of soft 
metal combines the shape or configuration of the old plumbers’ 
trap with the physical or structural character of wrought or drawn 
lead pipe, and this provides a different trap from any of the traps 
previously known, and a tubular device which 1s different from the 
straight or ordinary drawn lead pipe 

8 Q. You say that you are convinced from your own actual trials 
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that ordinary or straight lead pipe cannot be converted into a 
plumbers’ trap; what were those trials? 

A. The trials were made by filling and packing straight lead-pipe 
tubes with fine sand. ‘The sand was packed inside and both ends sol- 
dered, caps soldered on the ends to confine the sand, and then at- 
tempting to bend it over wood forms by gradual bending and ham- 
mering with wooden mauls. Other experiments were made by fill- 
ing the straight pipes with water and hermetically sealing the ends 

and proceeding as in the case of the sand. I found that the 


36 pipe would buckle on the inner side of the bend and break 
on the outer side. The radius of the inner side of the bend 
that we attempted to make in these experiments was about three- 


quarters of an inch. The calibre of the pipe which we experi- 
mented on was about one inch, and three-sixteenths of an inch was 
about the thickness of the wall. In conducting these experiments 
I had the assistance of practical plumbers—men who were used to 
working lead pipe. 

9 Q. You say the radius of the inner sides of the bends which 
you attempted to make were about three-quarters of an inch at the 
inner sides. ‘These bends were not nearly as short as those “ Com- 
plainant’s Exhibit Die-Drawn Seamless Trap,” were they ? 

A. No; they were not. That exhibit has bends at least one-half 
shorter than those I attempted to make with the lead pipe. The 
radius of the inner sides of the bends of that exhibit is not more 
than three-eights instead of three-fourths of an inch. 


Adjourned to Friday, December 16, 1881, at 2.80 p. m. 


I'ripay, December 16, 1881—2.30 p. m. 
Present: Counsel as before. 


The witness, Dusors D. PARMELEE, produced for cross-examination, 
and in answer to cross-interrogatories by Howarp A. Sperry, Esq., 
counsel for defendant, deposes and says: 


to 


10 Cross-Q. Doctor, you say in the latter part of your answer 
the 7th direct interrogatory that the die-drawn seamless trap 
is a tubular device, which is different from the straight or 
ordinary drawn lead pipe; will you be kind enough to ex- 

plain what you mean by that last sentence, “A tubular device which 

is different from the straight or ordinary drawn lead pipe,” aside from 


its shape ? 


or 
voi 


Objected to as immateriai and as directly answered by the direct 
examination of the witness. 

A. I mean that while its physical structure being devoid of erys- 
talline structure and being formed by the same mechanical operation 
it is different in form from the straight pipe evidently, and this dif- 
ference in form is such that 1t cannot be produced from straight 


pipe. : 
11 Cross-Q. Do you wish to be understvod, then, as saying that 
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the physical and structural character of the die-drawn seamless trap 
is the same as the ordinary wrought or drawn lead pipe? 

A. That is my judgment, having i in view the principle of its con- 
struction. I have not submitted it to a test myself as a trap that I 
have submitted lead-drawn pipe to. My opinion is formed, as above 
stated, from the principle by which it is made. 

12 Cross-Q You have described certain differences between “ De- 
fendant’s Exhibit ©” and ( omplainant’s Exhibit “ Die-Drawn Seam- 
less Trap,” in your direct examination. Are not those differences 
simply due to the process of manufacture ? 


Objected to as incompetent and irrelevant. The patent covers an 
entity shown to be different from any other previously in use for 
that purpose. 


A. The article itself is different. | regar tne process as iim mate- 
rial. No process that I know of could make one of those traps out of a 
piece of straight lead pipe. The atomic structure of straight-drawn 
lead pipe and “Complainant’s Exhibit Die-Drawn Trap” I regard 

as substantially the same. I also regard the atomic structure 
38 of a piece of straight cast lead pipe and the cast trap “ De- 

fendant’s Exhibit C” as substantially identical. The atomic 
structure of the cast pipe and the drawn pipe | regard as very dif- 
ferent. 

13 Cross-Q. Do you wish to be understood as saying that the walls 
of the die-drawn seamless trap have greater solidity than the cast 
trap? 

A. Certainly. 

14 Cross-Q. And is the die-drawn trap more perfectly uniform in 
its walls than the cast trap? 

A. I don’t know. In order to determine that it would require 
to cut the trap in two and measure it with calipers, which I have 
done 

15 Cross-Q. Are the walls of the die-drawn trap more elastic than 
those of the cast trap? 

A. There is no elasticity to either of them. ‘The die-drawn trap 
has more tensile strength. 

16 Cross-Q. Do you wish to be understood as saying that the 
quality of the metal is changed and improved by the operation of 
drawing? 

A. Yes; I do. It is made more dense; by artisans it is terimed 
more fibrous. it possesses more tensile strength. lts specific gravity 
is greater, and it is not acted upon as rapidly by those acids and 
gases which act upon cast lead as cast lead is acted upon—an ex- 
ample of experiments of which I have detailed in my direct exam- 
ination. 

Cross-examination closed. 


DUBOIS D. PARMELEE. 


Sworn to before me this 16th day of December, 1881. 


JOHN A. SHIELDS, Examiner. 
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Complainant’s counsel gives notice that at the hearing herein he 
will call the attention of the court to extracts from the books 
39 of publications hereinafter named. Said booksor publications 
can, most of them, be seen in the library of the American In- 

stitute, at! the Cooper Union building, New York city. The others 
at the book store of D. Van Nostrand, No. 23 Murray street, in said 
city. 

The article “ Lead 
print of 1832. 

Roscoe & Schorlemmer’s Treatise on Chemistry. 

Gregory’s Cyclopedia of Arts and Sciences—article, “ Lead.” 

Naquet’s Principles of Chemistry. 

Brand & Taylor’s Chemistry. 

Lincoln’s Dictionary of Chemistry. 

The Encyclopzedia of Chemistry. 

Perey’s Metallurgy of Lead. 

Crook’s & Rohrig’s Practical Treatise on Metallurgy. 

Appleton’s American Cyclopzedia—article, “ Lead.” 

Tomlinson’s Cyclopedia. 

Well’s Principles and Applications of Chemistry. 

Encyclopedia Britannica, Sth edition. 

Clark’s Manual of Rules, Tables, and Data for Mechanical Engi- 
neers. 

Spon’s Dictionary of Engineering. 


** 
$ 


in The Edinburgh Cyclopedia, American re- 


Adjourned to Saturday, December 17th, 1881, at 11 a. m. 


40 SaturDAY, December 17, 1881—11 a. m. 
Pursuant to adjournment. 
Present: Counsel as before. 


ALFRED Ivers, an expert witness produced on behalf of com- 
plainant, being duly sworn, and examined by JAMgEs A. WHITNEY, 
Esq., counsel for complainant, says: 

1 Q. What is your name, age, residence, and occupation ? 

A. My name is Alfred Ivers; age, sixty-six years; residence, No. 
316 Fourth avenue, New York city ; occupation, plumber. 

2 Q. Please state your experience as a practical plumber and as 
a workman familiar with the properties of metals. 

A. lam a master plumber; bave served a regular apprentice- 
ship at the trade of plumber, and have followed the business for 35 
years. Iam treasurer of the Association of Master Plumbers of the 
city and county of New York. The association is composed of about 
300 master plumbers—boss plumbers, as they are sometimes called. 

3 Q. Please state the differences, if any, between a cast lead on the 
one hand and drawn or wrought lead on the other; also the differ- 
ences, if any, between a cast-lead seamless trap and a die-drawn 
seatiless lead trap. 

A. There is a greatand recognized difference between cast lead and 
lead that has been drawn or pressed—that is to say, between lead cast- 
ings and articles made of lead that has been worked by drawing it 
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through a die, or by compressing and drawing it out between 
rollers. In the first place, cast-lead is very brittle and cannot be 
bent for practical purposes without danger of fracture. Thirty years 
ago I had considerable work aboard ship in making and ap- 
4] plying lead hawser pipes for hempen cables. After these 
pipes were put up in the holes made to receive them their 
ends had to be flanged or turned over to keep them in place. With 
cast lead this was extremely difficult to do, because the lead would 
crack where it was bent, and the partly formed flange would often 
split off before the work was finished. It was the same whenever 
the cast hawser pipes had to be removed for any purpose. In start- 
ing them with a hammer I have seen the flanges drop off bodily 
from the pipe. The thickness of the walls of these castings was 
from half an inch on the upper side to an inch at the bottom where 
the hawser rubbed in passing through. Sometimes they were not 
more than two feet long, but in same cases—for Instance, on the Rus- 
sian steamer “ Kamschatka ’—they were about six feet long. I put 
in those pipes on many other vessels also. ‘The difficulty was a se- 
rious one, but we had to put up with it because the pipes could not 
be made of sheet lead, as they had to be thicker at the bottom than 
at top. After chain cables came in the hawser pipes were made of 
an iron pipe surrounded by a lead pipe; this enabled us to use sheet 
lead from an eighth to a quarter of an inch thick and coiled to form 
the walls to hold the iron pipe within. There was no difficulty in 
flanging the wrought or sheet lead. In those days the scuppers of 
ships were made of cast lead, and there was always the same trouble 
in turning flanges—the lead cracked where it was bent; they finally 
gave way entirely to rolled or worked lead, which is much more 
pliable and free from the brittleness of the cast lead. The differ- 
ence between cast-lead tubes and drawn-lead tubes is as well under- 
stood by plumbers as between cast-iron pipes and wrought-iron pipes. 
Lead water pipe was formerly cast, but has been abandoned this 
many years. In my earlier years | often helped take up cast-lead 
pipes that had been laid down for the Manhattan Water Works in 
this city. I have often taken up this cast-lead pipe and found it in 
such condition that by taking a piece two or three feet long and 
bringing the ends toward each other it would break in two like a 
rotten stick. Sometimes it would crack in a dozen places 
42 while bending. It was always melted up as waste serap, and 
was replaced in the water works by the drawn-lead pipe. 
Cast-lead tubes are porous, as all cast lead 1s. in making a cast 
trap there is only the natural pressure of the liquid lead, in prac- 
tice about fifteen pounds to the square inch. In the so-called die- 
drawn seamless soft-metal trap the heated lead 1s subjected to a press- 
ure of many hundred pounds to the square inch. I am convinced 
from my own experience that the cast trap is so porous as to permit 
injurious gases to filter through the walls, and in my opinion the 
louse texture of the cast lead permits it to rot, for the reason that the 
air and gases soak, so to speak, through its substance. In the use 
of plumbers’ traps it is frequently necessary to flange their ends. A 
cast-lead trap is liable to break in flanging, and even if the flange 
4—1+45 
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is made the bend will be weak; a die-drawn lead trap will flange 
without any danger of breaking. Cast lead is difficult to clean pre- 
paratory to soldering, because the lead being porous and with an 
irregular surface, the ser: iper digs into the metal in spots, while with 
the drawn lead the surface is e: asily cleaned. A cast-lead trap, if it 
freezes up, will split in almost any direction, and the fracture is irregu- 


lar and difficult, frequently impossible, to mend. A die-drawn trap. 


under the same conditions will always split length wise, like a drawn- 
lead pipe, and the rupture, even if it happen at the bend, can be 
easily repaired. These differences result from differences in the ma- 
terial of which they are made. Cast lead is not the same thing as 
lead that has been drawn through a die; each has properties of its 
own that distinguish it from theother. In plumbing on shipboard 
we found that in putting strips around cat-head, windlass bits, ete., 
that it took four times as long with cast sheet lead as it did to use 
rolled sheet lead, and wherever a sharp corner was to be turned the 
‘ast would crack unless the greatest care was used, and even then it 
would frequently fracture in spite of us. 
I have made water tanks for vessels of cast sheet lead, and 
45 also of rolled sheet lead. The tanks made of the cast lead did 
not last more than one-quarter of the time that the rolled lead 
tanks lasted. 

The great value of the die-drawn seamless trap of lead is that it 
unites the shape which is necessary to the plumber’s trap with those 
properties of wrought lead which had previously been known in 
straight lead pipe. These properties of shape : and of the character 
of wrought lead were never included together in one device until the 
die-drawn seamless trap of soft metal was contrived. It is this con- 
junction of qualities, which have always been separate from each 
other and never brought together in one device, that makes the die- 
drawn seamless trap a most valuable article in the trade. I can ex- 
plain these differences further: 

Cast-lead pipe has neither the structural properties of drawn or 
wrought lead nor the curves or bends essential to constitute a trap. 

Drawn-lead pipe has the structural properties of drawn or wrought 
lead, but net the curves or bends essential to constitute a trap. 

Cast seamless traps have the curves or bends essential to constitute 
a trap, but not the structural properties of drawn or wrought lead 
necessary to a perfect trap. 

Die-drawn seamless traps, however, combine both the structural 
properties of drawn or wrought lead (li ke drawn-lead pipe) and the 
curves or bends (like the cast trap) essential to constitute a perfect 
trap. Before the die-drawn trap the properties of a trap and the 
properties of drawn-lead pipe had never been provided in one and 
the same thing. 

4 Q. Is it possible to bend a piece of lead pipe, commonly so 
termed, into the shape and proportions of a serviceable and mer- 
chantable plum ber’s trap ? 

A. It is not; it is not possible. 

5 Q. How do you know? 

A. I have tested it. I have here a piece of common drawn- -lead 
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pipe which I have tried to bend into a curve corresponding toa 
curve in a plumber’s trap of similar internal bore. I filled it with 

sand, which is the best way of bending pipe, and then at- 
44 tempted to bend the piece,and you see the result. It buckled 

at the inside of the bend and burst open at the outside. If it 
had not buckled as it did at the inside it would have burst open 
sooner at the outside. ‘The larger the pipe the more it would buckle 
and burst. 


The piece of pipe referred to by the witness in the foregoing an- 

; . - a ‘ked “ey la} 4? _ bi I> ; | 
swer put in evidence, marke omplainant’s Exhibit Bent Lead 
Pipe, December lj. ISS1. ba A. S.. sy 


6 Q. What is the usual inside diameter—that is to say, the bore 
of plumbers’ traps? 

A. They are commonly inch and a quarter, inch and a half, two 
inches, three inches, four inches, and four inches and a half. 


And, in answer to cross-Interrogatories proposed by Howarp A. 
Sperry, Esq., counsel for defendant, he says: 

7 Cross-Q. Do J understand you to say that the walls of the die- 
drawn seamless trap have greater solidity than the cast trap? 

A. Yes, sir. 

8 Cross-Q. Are the walls of the die-drawn seamless trap more per- 
fectly uniform than those of the cast trap? 

A. Yes, sir 

9 Cross-Q. Are the walls of that trap more elastic than the cast 
trap ¢ 

A. You can bend a die-drawn trap so (the witness moves his hands 
to and from each other) easier than vou can bend a cast trap. That 
is my answer to the question. 

10 Cross-Q. Is the quality of the metal changed and improved by 
the process of drawing? 


Objected to as incompetent, it not appearing that the witness is 
practically conversant with the operation of drawing lead pipe. 


15 A. I don’t think its quality 1s improved, although i may 
be to some extent. Asa trap, it is improved. It is changed 

into drawn or wrought metal, and has all the new properties that I 
have described in my direct examination. 

1] Cross-( Do not these same differences that you have described 
exist between cast-lead pipe and drawn-lead pipe ? 

A. Yes. 

C‘ross-examination closed 


ALFRED IVERS. 


Sworn to before me this 17th day of December, 1881. 


JOHN A. SHIELDS, Examiner. 


Complainant’s counsel puts in evidence certified copy decision of 
the examiners-in-chief in the matter of the application of John Me- 
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Closkey, filed December 12, 1877, for improvement in the manufact- 
ure of soft-metal traps. 

The same marked for identification Complainant’s Exhibit Decis- 
ion Board of Examiners-in-Chief in the Matter of McCloskey’s Ap- 
plication, December 17, ’81, J. A. 8., ex’. 

It is hereby stipulated by and between counsel in the above-enti- 
tled cause that the hearing and determination upon defendant’s plea 
herein shall be submitted with printed briefs and without oral argu- 
ment to his honor Samuel Blatchford, circuit judge, upon the plead- 
ings herein and the testimony taken before and including this date, 

the taking of testimony upon said plea being now closed, and 

46 that forthwith upon the filing of said testimony and said 
briefs counsel shall exchange not less than two copies each of 

their respective briefs and of the testimony taken in behalf of their 
respective parties; that the testimony herein and the printed briefs 
of counsel upon both sides shall be filed on or before the twentieth 
day of January, A. D. 1882; that in case counsel upon either side 
desires to file an additional brief he shall notify opposing counsel to 
that effect within four days after the receipt by him of the brief from 
opposing counsel, and shall have ten days thereafter in which to file 
said additional! brief, and forthwith upon filing said additional brief 
he shall supply tothe opposing counsel two copies of said additional 


brief. 


A, RO al 


HOWARD A. SPERRY, 
Solicitor and of Counsel for Defendant. 
JAMES A. WHITNEY, 


Solicitor and of Counsel for Complainant. 


The foregoing stipulation having been signed by solicitors and of 
counsel for both parties, the taking of testimony upon or in connec- 
tion with defendant’s plea herein is hereby closed. 


47 COMPLAINANT’S Exutpir McCioskey’s Patent. Nov. 29,’81. 
J. &. S., iex’r. 


(2—175.) 
DEPARTMENT OF THE INTERIOR. 
(Cut. ) 

UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted John McCloskey October 
21, 1879, No. 220,767, for improvement in soft-metal traps. 

In testimony whereof I, fk. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this seven- 
teenth day of November, in the year of our Lord one thousand 
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eight hundred and eighty-one, and of the Independence of the 
United States the one hundred and sixth. 
Kk. M. MARBLE, 
Commissioner. 
(2—150.) 
(No. 220,767.) 


THe Unitep STATES OF AMERICA. 
(Cut. ) 


To all to whom these presents shall come : 
Whereas John McCloskey, of New York, New York, has 
48 presented to the Commissioner of Patents a petition praying 
for the grant- of letters patent for an alleged new and useful 
improvement in soft-metal traps, a description of which invention 
is contained in the specification of which a copy is hereunto an- 
nexed and made a part hereof, and has complied with the various 
requirements of law in such cases mace and provided; and 

Whereas upon due examination made the said claimant is ad- 
judged to be justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said John 
McCloskey, his heirs or assigns, for the term of seventeen years from 
the twenty-first day of October, one thousand eight hundred and 
seventy-nine, the exclusive right to make, use, and vend the said 
invention throughout the United States and the territories thereof. 

In testimony whereof I have hereunto set ny hand and caused 
the seal of the Patent Office to be affixed, at the city of Washing- 
ton, this twenty-first day of October, in the year of our Lord one 
thousand eight hundred and seventy-nine, and of the Independence 
of the United States of America the one hundred and fourth. 

[SEAL. | C. SCHURZ, 
Secretary of the Interior. 

Countersigned : 

H. E. PAINE, 


Commissioner of Patents. 
(Here follow diagrams marked pp. 49 & 50.) 


51 UnitTED STATES PATENT OFFICE. 
JoHn McCuosxey, of New York, N. Y. 
Improvement in Soft-Metal Traps. 


Specification forming part of Letters Patent No. 220,767, dated Octo- 
ber 21, 1879; application filed December 12, 1877. 


To all whom it may concern: 

Be it known that I, John McCloskey, of the city, county, and State 
of New York, have invented an improvement in soft-metal traps, 
of which the following is a specification. 
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The object of this invention is to provide what are commonly 
termed “ plumbers’ traps” (which are ordinarily made of lead) ofa 
quality superior to those made before the date of my invention, and 
at much less expense. 

The said invention comprises, as a new article of manufacture, a 
die-drawn seamless soft-metal trap, the same being the trap result- 
ing from the practice of the means and methods herein specified as 
embraced in my invention—the practice of the process of causing 
soft metal to issue with variable velocities or in variable quantities 
at opposite sides of an annular die. 

Figure 1 is a longitudinal sectional view, and Fig. 2 isa side view, 
of my said invention. Figs. 3 and 4,on asmaller scale, are vertical 
sectional views, in planes at right angles to each other, of an ~ppa- 
ratus that may be used for the production of the article comprised 
in my said invention. 

My said invention may be manufactured by any suitable process, 
means, or apparatus whereby soft metal may be caused to pass in 
variable quantities or at variable velocities through or from an annu- 
lar die; but as one means of producing the article constituting my 
said invention I show the apparatus represented in Figs. 3 and 4, 
premising that for the purposes of this specification I do not claim 
the herein-described process or apparatus for making my said arti- 
cle or invention, inasmuch as said process and apparatus are set 
forth and claimed in my separate application for letters patent, 
division B, now pending. 

In the manufacture of my herein-claimed invention, by means of 
the aforesaid apparatus, the lead or soft metal in a molten state 1s 
placed in a receiver, D, with which ‘is connected a plunger, E, that 
may be actuated by a screw, F. The opposite end of said receiver 
communicates by a chamber, C, with an annular die, A B, which is 
composed of the outer end of the core B (which core is fixed ceu- 
trally in the chamber C) and a surrounding outer wall, A. The 
chamber C, between the receiver D and the annular die A B, is 
divided into two parts or passages by means of lateral partitions B’, 
which extend in opposite directions from the core to the surround- 
ing walls of the chamber C, but which are diminished at their upper 
parts to permit the soft metal to pass entirely around the core before 
quite reaching the die, in order that said metal may unite around 
the core and occupy the whole area of the die in passing through 
the same. ‘The lower parts, a, of the chamber C are separated from 
the upper parts, , of the same by short oppositely-arranged parti- 
tions a’, which are part of the partitions B’; and in each of these 
short partitions a’ is a port, 6’, said ports being adapted to be closed 
to a greater or less degree by valves G, which may be actuated by 
levers ¢ c’, separately or in unison, or said valves may be operated 
by other appropriate means. 

The core is made hollow, and is calculated to be kept at a tem- 
perature below the melting-point of the lead or soft metal by cold 
water circulated through it by means of the inflow and outflow pipes 
ef. In like manner the outer wall, A, of the die is kept cool by a 
hollow cap, H, placed on said wall, water being caused to flow 
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through said cap by means of suitable inlet and outlet pipes. ‘The 
object of thus cooling the die is to insure the solidification of the 
hot lead at or just previous to its issue in tubular form from the 
die. 

[In the operation of the apparatus to make the trap the pressure of 
the plunger E forces the heated metal through the receiver D toward 
the annular die A B, the heated metal passing through the parts a 
a of the chamber C, and then through the passage b’ b’ in greater or 
less volume, through one passage or the other, according as one or 
the other of the valves G is operated to regulate the relative flow of 
the metal to and through said passages, and consequently upon one 
side or the other of the partition B’, and, as a still further conse- 
quence, in greater volume or with greater velocity at one or the 
other of the opposite sides of the annular die A B, the pipe being, of 
course, turned or curved in a direction away from that side of the 
die A B from which the greatest portion of the metal issues—or, in 

other words, that side at which the metal issues with the 
52 greatest r ipidity or greatest volume—so that by manipulating 

the valves G G’ to admit a greater quantity of the metal first 
upon one side of the partition B’ and then upon the other opposite 
side of the said partition, the soft metal issuing in tubular form 
through the annular die A B is caused to assume the shape of an 
§-trap, the two streams uniting in the upper part, 6, of the cham- 
ber C below the mouth of the die. The walls of the trap or curved 
tube thus formed will be of uniform thickness at the inner and 
outer sides of the bends or curves. 

The degree of curvature is, vf course, proportioned to the relative 
rapidity of the two streams passing from the receiver D to the two 
opposite parts of the chamber C above the passages 0’ 6’, and thence 
to the annular die A B, where it issues in the form of a pipe of 
greater or less curvature and with solid or seamless walls, the outer 
surfaces of which are more — less marked with longitudinal stria- 
tions from end to end of the trap, which latter is thus distinguished 
from other traps by its peculiar appearance. 

Heat is applied by any suitable means to the soft-metal receiver 
D, to maintain the same at the temperature most advantageous 
in the practice of the invention. 

J represents the furnace, of brick or other suitable material, built 
around the machine, to hold the burning fuel, if such be used, for 
heating the receiver and adjacent parts. 

What I claim as my invention is— 

\ die-drawn seamless trap of soft metal, as a new article of manu- 
facture, substantially as herein described. 
JOHN McCLOSKEY. 
Witnesses : 

W. L. BROWNELL. 
E. H. BROWNELI 
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53 For IpDENTIFICATON COMPLAINANT'S Exuipit “ DECISION 


Boarp OF EXAMINERS-IN-CHIEF IN THE MATTER OF Mc- 
CroskKrEY’s Appiication.” December 17,’81. J. A.S., Ex’r. 


(2-175.) 
DEPARTMENT OF THE INTERIOR. 
(Cut.) 

Unirep Srates PATENT OFFICE. 


To all persons whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of the decision of the examiners-in-chief in the matter 
of the application of John McCloskey, filed December 12th, 1877, for 
imp’t in the manufacture of soft-metal traps. 

In testimony whereof I, V. D. Stockbridge, acting Commissioner 
of Patents, have caused the seal of the Patent Office to be hereunto 
affixed this sixth day of May, in the year of our Lord one thousand 
eight hundred and eighty-one, and of the Independence of the United 
States the one hundred and fifth. 


V. D. STOCK BRIDGE, 


Acting Commissioner. 
No. 5502. 
U.S. Parent OFFIce, Aug. 16, 1879. 
Before the examiners-in-chief on appeal. 


Application of John McCloskey for a patent for an improvement 
in the manufacture of soft-metal traps, filed Dee. 12th, 1877. 


o4 The claim in controversy is: 
“A die-drawn seamless trap of soft metal, as a new article 
of manufacture, substantially as herein described.” 

The only question before us is as to the patentubility of a die- 
drawn trap for plumbers’ use, as a new article of manufacture. The 
specific machinery for producing it is not in issue. 

The reasous alleged for rejecting the claim are that the examiner 
is constrained by a dictum in a decision made by the then Commis- 
sioner of Patents in 1877, on a motion made in a case not regularly 
appealed on its merits, and to which the present applicant was not 
directly or indirectlya party. Such a reason for rejecting the present 
case could only be used by the examiner on the ground of binding 
precedent, as there is no nearer connection between the two cases. 

As a precedent, the dictum should first be examined. Does it go 
so far as to deny patentability to all articles of manufacture as 
such ? , 

‘The records of the Patent Office and of the courts are filled with 
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ralid and valuable patents on novel “ manufactures” as such, this 
being one of the four statutory categories of invention, and the 
series of Commissioners’ recorded decisions, from Judge Mason 
down, contain numerous criteria for determining the patentability 
of this large class of inventive contributions. 

The United States courts also, aside from the many valuable 
claims for “ manufactures” sustained in litigation, distinetly an- 
nounced in Goodyear v. Providence Rubber i = isher, 510, and 
in Badische Analin and Soda Fabrik v. Hamilton M’f’g Co., 13 O. G., 
273, the patentability of new articles as new manufactures. There 
is, then, no doubt of the patentability of new “ articles of manu- 
facture,” provided they come within the legal canons. 

What are the legal canons? Commissioner Leggett attempted to 
lay them down in such decisions as that of Chas. A. Moore, Sept. 

23d, 1871, Hopson and Brooks, May 31st, 1871, ete. 
55 [It would seem that the article must be of course novel and 
useful and distinguishable in the market from other articles 
of its class either by appearance or superior inherent qualities read- 
ily recognizable in the trade or in use and not solely by some pecu- 
liarity in the mode of manufacture which left no trace of difference 
or excellence in the thing itself. 

It being, then, settled that “new manufactures” as such are patent- 
able, the Commissioner’s alleged dictum could not have been in- 
tended to have so broad a scope and must have been directed, if at 
all, at this particular manufacture. If so there must have been 
some special reason for the non-patentability of this particular arti- 
cle not brought out in therecord. Let us examine, therefore, closely 
just what the Commissioner said. 

The whole dictum is comprised in the following sentence, taken 
from the decision on motion for dissolution in case of Wicks, Steph- 
enson, et al., in interference, rendered May 16th, 1877, viz: 

“T am not satisfied as to the patentability of the article described 
in the claim of Wicks. ‘There is nothing in the claim which would 
distinguish it from a cast pipe or from one made up in sections 
joined together, except the words ‘ showing a straited external sur- 
face;’ but I need not discuss this matter, as there is another and 
clearer element in the problem.” 

[t is thus made plain that the whole difficulty was but a mere 
doubt or query which the Commissioner “ need not discuss,” as other 
and special reasons weighed. 

Had he found it hecessary to discuss the subject or look into it at 
all his difficulties would have been cleared up. No one at all con- 
versant with the state of the art and familiar with this new trap or 
who had had any plumbing experience with it, or even e xamined it 
in a plumbers’ shop in comparison with pn old forms, if gifted at 
all with mechanical perception, could fail of ap prehending i its dis- 
tinctive character as well as its immense suneelatan over all the old 
forms and styles, which are so obvious as to have practically driven 

them from the market. This is not due merely to cheapness, 


06 though that alone distances competition, but on account of 
inherent excellence, owing to a scientific mode of manufacture, 
o—149 
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by which the many defects and disadvantages of the old styles were 
entirely removed. 

Its discovery was somewhat on a par with that of the modern 
mode of making lead pipe itself, by which the article was revolu- 
tionized both in cheapness and quality. To one who contemplates 
the wonderfull: ‘aborious method of the ancient Romans, as exnib- 
ited in the rulns of their luxurious baths, showing pipes made from 
cast and hammered ingots lapped into U form and soldered on the 
edge, or the method of our ancestors of making it by casting and 
drawing on a mandrel, the great advance is apparent, but not more 
so than in the application of the same modern method of die draw- 
ing from a semi-molten condition to the production of pipe of any 
required curvature and diameter to form a trap as compared with 
the primitive and clumsy expedients of casting or beating by hand 
out.of sheet-lead in halves and uniting by soldered seams, or en- 
deavoring to bend and strain a cold lead tube around curves of too 
short radius, whereby the lead was so much compressed and thick- 
ened in places and thinned out and weakened in others as to be 
almost worthless. The serious defects of all these old forms are too 
well known to plumbers to need recital. 

A great desideratum existed, which the present invention came to 
supply. The only question is was the applicant the first and origi- 
nal inventor of it, as he makes oath he is, for it seems superfluous 
to urge the distinguishability of this article in the market by quali- 
ties of its own apart from the process of manufacture. Aside from 
the strize, which are accidental but inseparable, its uniformity of 
thickness, its flexibility as a tube, its density and absence of poros- 
ity, the absence of solder seams, its uniform diameter, and many 
other characteristics make it known to any one of the least experi- 
ence with it, to say nothing of those engaged in the trade. As a 
patentable article indeed it runs extremely pars — In the legal 

aspect, to the needle of Hopson & Brooks (C. 1871, p. 153), 
o7 and the arguments there urged for serene en apply with 

increased force here, by as much as this article is more dis- 
tinguishable and also more valuable to the public and more widely 
useful and necessary by reason of the greater imperfections of the 
substitutes hitherto employed and the universality of the demand. 

The only real question, however, as above stated, is one not gone 
into by the examiner, namely, Was the present applicant the ingen- 
ious and meritorious inventor who really was the first to conceive, 
devise, and produce this novel article and give it tothe public? It 
is not closely connected, as occurs in so many instances, with prior- 
ity in the devising of ingenious machinery for making it, for many 
such machines have been devised and many more are seen to be 
possible. 

There are cases in which the novel product is inseparable, so far 
as we can see, from the novel mechanism for producing it, but that 
is not the case here. The article can be made and perhaps best 
made on ordinary lead-pipe machinery, in which there is no novelty 
whatever by manipulation alone. The invention lay solely in the 
ingenious conception or discovery carried into practice that by aid- 
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ing or increasing the flow of the plastic material on one side of the 
die discharge and checking it on the other the tube comes out curved, 
and that by proper management any curve desired ean be produced. 
Thus these traps, ordinarily so expensive, cost little, if any, more 
than the common lead pipe of similar dimensions. 


| The patentability, therefore, will not be further questioned. It 

- seenis so obvious as to demand apology ior such extended discus- 

sion as has already been given to it, and were it less obvious the affi- 

— davits of expert plumbers filed with the argument would render 

assurance doubly sure. There is, however, the all-important ques- 

tion of novelty to be considered before a patent can issue to a claim- 
ant. 


The records of the office in interference cases involving machinery 
for the production of the article indicate the existence of what 
might amount to references for the article itself sufficient to 
os raise the question of priority of inventorship. None such, 
however, have been cited, and though it would seem proper 
to treat the case in full and not dole-out possible obstacles to patent- 
ability piecemeal we cannot go outside of the record on which the 
appeal is taken and make up a case not passed upon by the exam- 
iner. Assuch reasons for withholding a patent, however, are known 
to us, and notably the patent to Geo. W. Wicks, No. 175,265, we have 
no resource but to comply with rule 48 in such case made and pro- 
vided and make a statement to the Commissioner to the effect that 
a certain reference exists in the above-named patent which would 
seem to be a bar to the issue of a patent to McCloskey for what he 
now claims. The decision of the examiner on the case as presented 
is reversed. 


— 
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pa a. 


H. H. BATES. 
V. D. STOCKBRIDGE, 


Kxaminers-in- Chief. 


‘ 


Ex’d: G. Q. C. 


59 [Tnited States Cireuit Court. Southern District of New York. 
In Equity. 


A JoHN McCroskKey, Complainant, 


against 
Ropert Haminy, Defendant. 


% 
Sir: Please take notice that on Friday, December 2d, 1881, at one 
| o’clock p. m., at his office, No. 78 U.S. post-office building, in the 


city of New York, before John A. Shields, Esq., United States com- 
missioner and a standing examiner of said court, I shal] proceed to 
take testimony on the part of defendant under and pursuant to the 
sixty-seventh rule in equity of the Supreme Court of the United 
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States asamended. You are invited to be present and cross-ex- 


amine. 
New York, Nov. 30, 1881. 
HOWARD A. SPERRY, 
Solicitor for Defendant. 


To James A. Whitney, solicitor for complainant, 140 Nassau St., 
New York city. 


60 United States Circuit Court, Southern District of New York. ; o” 
In Equity. 
JOHN McCrioskey, Complainant, { 


against 
Ropert Hamiiui, Defendant. 


Proofs for final hearing on behalf of defendant, taken before John 
A. Shields, examiner, on the 2d day of December, 1881, pursuant 
to the 67th rule in equity as amended of the Supreme Court of 
the U.S. 

Present: James A. Whitney, Esq., counsel for compl’t; Howard 


| 


A. Sperry, Esq., counsel for def’t. A 
Defendant’s counsel puts in evidence letters patent granted to bi, 
James Allen Lowe September 27, 1859, No. 25572, for improvement : 

in moulding water traps. 
61 Same marked Def’t’s Exhibit A, Dee’r 2, 1881, J. A. S. : 
Objected to as incompetent, irrelevant, and immaterial, the E 


subject-matter of the paper referring in express terms to matters and 
things separate, distinct, and different from the subject-matter set 
forth in claims of the complainant’s patent herein. 
Defendant’s counsel offers in evidence certified copy of letters pat- 
ent of the United States granted to James A. Lowe, dated Dec. 20, os 
1859, No. 26506, for improvements in water traps. iy 
Same marked “ Def’t’s Exhibit B,” Dee’r 2, 1881, J. A. S., Ex. 
Objected to by complainant’s counsel on the same grounds as the 
objection to Exhibit A. 


MicHaEL GEARY, a witness produced on the part of the defendant, ‘. 
and being duly sworn, deposes and says: L: 

Q. 1. Mr. Geary, what is your business ? 

A. Plumber. | 

Q. 2. What is your age? 

A. Forty-four. 

Q. 3. How long have you been a plumber ? 

A. Twenty-eight years. 

Q. 4. Where ? 

A. In New York city; one year in Bridgeport, Connecticut. 

Q. 5. Have you been a practical plumber and have you been 
familiar with the trade ? 

A. Yes, sir; during all that time. 
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Q. 6. Did you ever see that trap which I now hand you and are 
you fantiliar with it? 
62 A. Yes, sir; | have seen the same trap as this over fifteen 
years ago—maybe eighteen, but I am sure it is fifteen. 

Q. 7. Have vou known of its actual manufacture and use during 
that time ? 

A. I have used it over fifteen years ago myself. 

Trap offered in evidence; same marked Defendant’s Exhibit C, 
Dec’r 2, 1881, J. A. S., Ex’r. 

Complainant’s counsel requests an adjournment until to-morrow 
at 10 or 11 o’clock for the reason that there is now pending before 
Judge Blatchford a motion in another action, Adams & Westlake 
M’f’g Co. v. Howard. & Morse, against which motion complainant's 
counsel appears, and which motion may be called at any moment, 
complainant’s counsel having waited for that purpose all the fore- 
noon of thisday. Complainant’s counsel has given the whole of the 
recess to this present examination, and feeling that his presence is 
required in the court-room insists on an adjournment herein. 

Defendant’s counsel refuses to adjourn, because he has two wit- 
nesses in attendance whose time is valuable to them and he desires 
to avoid bringing them to court again. 

Complainant’s counsel says that the best he can do is to arrange 
to be informed when the motion Is called, and that thereupon he will 
be obliged to leave this examination, and he protests against being 
complied to continue under the circumstances. 

Defendant’s counsel insists on going on. 
63 Direct examination of the witness, Michael Geary, closed. 


And in answer to cross-questions by JAMes A. Wuirney, Esq., 
counsel for complainant, the witness says: 


X Q. 8. You say in your answer to question 6 that you have seen 
the same trap as this one, Defendant’s Exhibit C, over fifteen years 
ago—maybe eighteen. Do you mean that it was this identical trap 
or one like it? 

A. I meant the Lowe cast trap. 

X Q. 9. Do you know how this identical trap, Defendant's Ex- 
hibit C, was made? 

A. I never saw the process. I believe it to be cast in a mould of 
some kind, but never saw how. 

X Q. 10. Then that is a trap made out of cast lead, is it? 

A. The trap is cast, I should say. 

X Q. 11. Do you know whether the Lowe cast traps, as they are 
termed, are made by the same operation or process by which such 
traps were made fifteen or eighteen years ago? 

A. I don’t know. 

X Q. 12. Do you know whether the Lowe cast traps, so called, are 
of a better or worse quality now than they were when they were 
first made’ 

A. I believe them to be about the same. 
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X Q. 15. Do you not know that when the cast traps were first 
made they were very defective compared to what they are now ? 

A. No; I never used one that I found defective. 

X Q. 14. What do you mean by defective ? 

A. Unfit for use. 

X Q. 15. Where were you born ? 

A. New York city. 

X Q. 16. Have you lived here all your life except the year in 
Bridgeport you have spoken of? 

A. Yes, sir. 
64 X Q. 17. Have you served a regular apprenticeship to the 
trade of a plumber ? 

A. Yes, sir. 

X Q. 18. Who with? 

A. Three years with C. Pitt & Son, Third avenue and St. Mark’s 
Place ; finished my term with R. C. Brown, corner of Market street 
and East Broadway. 

X Q. 19. How long were you with Mr. Brown ? 

A. Not certain to a month; about three years. 

X Q. 20. Where did you go then ? 

A. I went to Jersey City ? 

X Q. 21. Who with. 

A. Capron, in Newark avenue. 

X Q. 22. How long were you with Mr. Capron ? 

A. Somewhere in the neighborhood of a year, I think. 

X Q. 23. Did you reside in Jersey City while you were with Mr. 
Capron ? 

A. No, sir; in New York. 

X Q. 24. Where did you goafter you left Mr. Capron ? 

A. Came back to work in New York and worked for McEntee & 
Williamson, 207 Bowery. 

X Q. 25. How long were you with McEntee & Williamson ? 

A. I can’t remember. I worked for them several times: the first 
time was pretty well on toa year, I judge. I can’t say for certain. 
X Q. 26. Where did you go then ; who did you work for next ? 

A. I am now getting somewhat mixed; can’t recollect: think it 
was in Sixth avenue I went to work next; think it was for Boy- 
lan, in Sixth avenue; cannot remember how long I staid there. 

X Q. 27. Well, how long do you think—some months or a year ? 

A. Well, it might have been a year; not certain. 

X Q. 28. Are you certain that it was more than three months? 

A. Yes, sir. 
65 X Q. 29. Are you certain that it was more than six months ? 
A. I think it was. 

X Q. 30. Are you positive it was ? 

A. No; I am not. 

X Q. 31. Are you positive that it was more than five months ? 

A. No; I cannot say to a certainty what time it was. I am cer- 
tain it was more than three months, but anything further than that 
I am not certain enough to swear. 

X Q. 32. What year was it you were there ? 
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A. I don’t remember. I never kept dates concerning anything. 
X Q. 33. Whom did you work for next? 
A. Ramsden, in Fulton St., Brooklyn. The gentleman is now 


dead. 


X Q. 34. How long was you with him ? 

A. Somewhere in the neighborhood of three years. 

X Q. 35. Who did you work for next? 

A. I think I next worked for McEntee. 

X Q. 36. What vear was that? 

A. Can’t remember the year. 

X Q. 37. How long was you with McEntee that time? 

A. That I can’t tell toa certainty. I don’t remember exactly ; 
think it was less than a year; may not have been six months. 

X Q. 38. Please state without my asking you repeated questions 
the various parties for whom you have worked since that time to 
the present, mentioning them in their regular order. 

A. The next party | worked for was Alfred Hopkins, in Bridge- 
port, Conn., about one year; next | worked for a short time for 
Mallegant & Stoltz, in Bleeker street, New York, about one month, 
I think, as near as I can recollect; the next employment was my 

present employer, Mr. Thomas Carter, now at 3 Bleeker St. 
OG [ have been in his employment fourteen or fifteen years. | 

worked for a short time before going to Mr. Carter’s with 
some party in 2nd avenue near 24th street; the name I do not re- 
member. 

X Q. 39. Look into the ends of this: trap, Defendant’s Exhibit C. 
Does it not appear to you as if it they had been scraped out inside? 

A. There are marks in there. I don’t know how they were pro- 
duced. 

X Q. 40. In what year did you first see the Lowe cast traps of which 
you have spoken ? 

—. I can’t say positively what year. It wasover fifteen years ago. 
That is nearest I can answer. 

X Q. 41. Where did you first see the Lowe cast trap? 

A. In New York city. 

X Q. 42. Whereabouts in New York city? 

A. Iam not positive. I think it was when I was working for 
McEntee first; 1 am not certain. 

X Q. 48. Then you can’t tell precisely when or where you first 
saw these cast traps, can you? 

A. No, sir; not precisely. I can’t say where it was, but it was in 
some shop I was working in. That is as near as I can come to it. 


MICHAEL GEARY. 


Sworn to before me this 2nd day of December, 1881. 
JOHN A. SHIELDS, Evaminer. 


MicHArL HANRAHAN, a witness produced on the part of the de- 
fendant, being first duly sworn and examined by Howarp A. 
Sperry, Esq., counsel for defendant, — : 
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©. 1. What is your name, age, residence, and occupation ? 

67 A. My name is Michael Hanrahan; age, forty-nine years ; 

residence, 215 East 23rd St., New York city ; occupation, 
journeyman plumber. 

Q. 2. How long have you been a plumber ? 

A. Thirty-one years, 

Q. 3. Where ? 

A. Jn New York city. 

Q. 4. Have you been a practical plumber, and are you familiar 
with the trade ? 

A. Yes, sir. 

Q. Have you ever seen this trap which I now show you, Defend- 
ant’s Exhibit C, and are you familiar with it, and how long have 
you been familiar with it? | 

A. I have been familiar with it for at least fifteen years ; maybe 
more. I can’t remember date. 

Q. 6. Have you been familiar with its actual manufacture and use 


. 


during that time ? 


5 


(Objected to as leading.) 


A. No, sir. 

Q. 7. Do you know of its actual use during that time? 

A. Yes. 

Q. 5. How long ago do you remember traps of that description 
being used ? 

A. About fifteen years, 


Direct examination of this witness closed. 


And in answer to cross-questions by Jas. A. WHiTNey, Esq., coun- 
sel for complainant, he says: 
X Q. 9. When did you first see this trap, Defendant’s Exhibit C ? 
Counsel of complainant protests against the interruption of De- 
fendant’s counsel. 
A. I cannot say the exact date, but the nearest I can get to it is 
fifteen years ago. 
68 X Q.10. Where has that trap, Defendant’s Exhibit C, been 
all that time, so far as you know? 
A. Well, it has been used around 


Counsel for complainant repeats his protest against the running 
comments of defendant’s counsel, such comments being evidently 
intended to influence the witness. 


X Q. 11. It has been used around where? 

A. I can’t answer that question. 

X Q. 12. Where did you see it used ? 

A. I can’t remember. 

X Q. 13. Will you swear that that trap, Defendant’s Exhibit C, 
has ever been used at all? Please look at it carefully and answer 
me. 
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A. Yes; it has. I don’t mean that trap. I mean the Lowe trap. 

X Q. 14. Then you don’t mean to say that that trap has been 
used ? 

A. No, sir; not that special trap. 

A. Well, what I mean to say is that it was a trap called the Lowe 

X Q.15. Then it was some other trap that you say was used, 
was it? 
trap, the Lowe patent trap. 

X Q. 16. Were the traps which you say were used made accord- 
ing to the Lowe patent? 

A. Yes, sir. 

X Q. 17. Were they identical with the trap in the Lowe patent? 

A. Yes. 

X Q. 18. Do you know how the Lowe patent trap was made? 

A. No, sir. 

X Q. 19. Those Lowe traps were made by casting lead into some 
kind of a mould, were they not? 

A. I have no knowledge as to how they were made. 

X Q. 20. Do you know whether the lead in them is in the condi- 

of cast lead or not? 
69 A. I don’t know. I know the trap goes by the name of 
the cast trap. 

X Q. 21. What do you understand by the word “ cast trap ;” do 
you not understand that it means a trap made of cast lead ? 

A. Yes, sir. 

X Q. 22. Did you serve a regular apprenticeship as a plumber? 

A. Yes, sir. 

X Q. 23. How long an apprenticeship did you serve? 

A. About five years. 

X Q. 24. Have you been a journeyman plumber ever since you 
finished your apprenticeship ? 

A. Yes, sir. 

X Q. 25. In whose employ are you at the present time? 

A. Mr. Thomas Carter, No. 3 Bleeker St., New York. 

X Q. 26. How long have you been employed by him? 

A. Well, I can’t state exactly. Off and on for the last fifteen 
years, | think. 

X Q. 27. Did not John McCloskey, the complainant in this suit, 
work for Mr. Carter at one time, since you went into Mr. Carter’s 
employ ? 

A. Yes, sir. 

X Q. 28. Did vou not at that time have a quarrel or dispute with 
said John McCloskey ” 

A. No; I had a quarrel with Mr. Carter, and I left Mr. Carter, 
and he told Mr. Carter he would get a man in my place; that was 
all. 

Defendant’s counsel uearges the complainant’s counsel with at- 
tempting to mislead the witness. 

Complainant’s counsel repels the charge and refers the court to 
the protests as to the course of defendant's counsel heretofore noted. 
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70 Redirect examination by Mr. Sperry: 
Redirect Q. 29. In speaking of your knowledge of the use of the 
Defendant’s Exhibit C, in the first part of your cross-examination, 
did you mean to say that you had known of the actual use of this 
identical trap for the length of time spoken of? 
(Objected to as leading.) 
A. Yes. 
Redirect Q. 30. This identical trap. What did you mean? sil 
A. The trap called the patent Lowe trap. 
Redirect Q. 31. Is this trap, Defendant’s Exhibit C, one of those 
traps? 
A. Yes, sir. 


Redirect examination closed. 


MICHAEL HANRAHAN. 


Sworn to before me this 2nd day of December, 1881. 
JOHN A. SHIELDS, Examiner. 


Adjourned to Tuesday, December 6, 1881, at 2 p. m., by consent. 
New York, December 6, 1881—2 o’clock p. m. 
Met pursuant to adjournment. 


Present: Counsel as before. me 
Defendant’s counsel rests his defense. 


71 Der’t’s Ex. A. Dec’r 2, 1881. J.A.S., Ex’r. 
(2-175. 
DEPARTMENT OF THE INTERIOR. 
(Cut.) 


Unrrep States PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 
This is to certify that the annexed is a true copy from the records 


of this office of the letters patent granted James Allen Lowe be 

September 27, 1859, No. 25572, for improvement in moulding water 

traps. ‘ 
In testimony whereof I, E. M. Marble, Commissioner of Patents, Ss | 


have caused the seal of the Patent Office to be affixed this eighteenth 
day of November, in the year of our Lord one thousand eight 
hundred and eighty-one, and of the Independence of the United 
States the one hundred and sixth. 
[Patent Office Seal. ] 
E. M. MARBLE, 
Commissioner. 
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72 No. 25572. 
UNITED STATES OF AMERICA. 
(Cut.) 


To all to whom these letters patent shall come: 

Whereas James Allen Lowe, of New York, New York, has alleged 
that he has invented a new and useful improvement in moulding 
water traps, which he states has not been known or used before his 
application ; has made oath that he is a citizen of the United States, 
that he does verily believe that he is the original and first inventor 
or discoverer of the said improvement, and that the same hath 
not, to the best of his knowledge and belief, been previously known 
or used; has paid into the Treasury of the United States the sum of 
thirty dollars and presented a petition to the Commissioner of Pat- 
ents signifying a desire of obtaining an exclusive property in the said 
improvement and praying that a patent may be granted for that 
purpose : 

These are, therefore, to grant, according to law, to the said James 
Allen Lowe, his heirs, administrators, or assigns, for the term of four- 
teen years from the twenty-seventh day of September, one thousand 
eight hundred and fifty-nine, the full and exclusive right and liberty 
of making, constructing, using, and vending to others to be used, 
the said improvement, a description whereof is given, in the words 
of the said James Allen Lowe, in the schedule hereunto annexed, and 
is made a part of these presents. 

In testimony whereof I have caused these letters to be made patent, 
and the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this twenty- 
seventh day of September, in the year of our Lord one thousand eight 
hundred and fifty-nine, and of the Independence of the United States 

of America the eighty-fourth. 
73 JACOB THOMPSON, 


Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
[seat.] WM. D. BISHOP, 


Commissioner of Patents. 


The schedule referred to in these letters patent and making part of 
the same. 


To all whom it may concern: 

Be it known that I, James Allen Lowe, of the city, county, and 
State of New York, has invented a new and useful improvement in 
moulds for the manufacturing of plumbers’ traps; and I do hereby 
declare the following to be a full and exact description of the same, 
reference being had to the accompanying drawings and to the letters 
of reference made thereon, 
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Fig. 1 is a view of half a mould for a double S trap with the core 
lying in it. 

Fig. 2 is a longitudinal section of the core through the parting of 
the mould. 

Fig. 3 is a cross-section of core through red line. 

Fig. 4 is a cross-section of mould and core through red line. 

Figs. 5, 6, 7 are details of pieces p p, C C, La. 
74 In plumbing work it is necessary where connections are 
made with sewers or sinks to guard ee effluvia rising 
through the pipes into the house. It is done by placing what is 
termed by plumbers a trap in the pipe, which is some peculiar turn 
in the pipe by which the lower part of the turn is always full of 
water, through which the effluvia cannot rise. 

The present manner of constructing traps is to take two pieces of 
sheet lead, bend them over an iron form or otherwise, and fit them 
and solder them together, and as the solder is softer than lead the 
trap must be weaker in the seam than elsewhere; also when formed 
the sheet Jead is thinner in the bend, the place where the most 
strength is required, when by casting them these difficulties are 
completely obviated, not only making the trap equal in strength all 
over or even thicker in certain parts if required, but also being a 
saving in labor as well as in the consumption of solder; but in 
casting, the traps being such peculiar shapes, it is necessary to have 
a core that can be drawn without injury to the trap, which is so easily 
bent that sand cores cannot be used; but by constructing a metal 
core in the following manner it can be drawn easily without injury 
to the trap: 

First turn a metal ring whose section will show a square with 
dovetails on all sides like those shown in Fig. 3; then turn other 
rings from which to make the pieces C C, alsoh hand L; thencut a 
piece out of the first ring large enough to slide all the other pieces 
on totheir places, which, when all —on, will form a circle, which must 
then be turned round, and now, removing the outside pieces, cut 
from the first ring the six plugs 46 shown in the drawing; then 
join three together with wire eyes so they will form a circle or ‘straight 
line with ease, to one end of which attach a wire or chain sufficiently 

long to reach ont of the straight part of the trap; then, 
75 placing the outside pieces again upon the plugs so as to form 

two half circles, into one end of each chase a screw as small 
as the square will permit, into which fit the hollow cylinder a, upon 
which shrink the collar D and let it be shouldered down far enough ' 
on the outside pieces to press them firmly against the screw on the 
eylinder. This gives us the core in two pieces; and now, by fit- "> 
ting the centre joint with short steady pins and by screwing one- 
half into a mould with long bearings, as shown in Fig. 1, and draw- 
ing the other half firmly against it, it will tightly close all the cross- 
joints of the core, while the dovetails on the plugs will hold the 
longitudinal joints equally tight if well fitted. Sean ens the mould 
and it is ready for casting. After casting unscrew the hollow cylin- 
ders, draw them out, also the plugs, by means of the chain or wire 
attached to them, and all that remains is the outside pieces, which 
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can be drawn (by metal hooks, the ends of which are fitted into 
holes bored on the inside of said pieces), leaving a perfect trap. 
What I claim as my invention and desire to secure by letters 
patent is— 
The application of a metallic core constructed and operating sub- 
stantially as herein described to cast water traps. 
JAMES ALLEN LOWE. 
Witnesses : 
HENRY LANGHORNE. 
WM. L. BURNS. 


EExd: ELL. C.F. 
(Here follows diagram marked p. 76.) 


77 Der’t’s Ex. B. Dec’r 2,1881. J. A.S., Ex’r. 
(2—175.) 
DEPARTMENT OF THE INTERIOR. 
(Cut.) 
UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granied James A. Lowe December 
20, 1859, No. 26506, for improvement in water traps. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this eighteenth 
day of November, in the year of our Lord one thousand eight hundred 
and eighty-one, and of the Independence of the United States the 
one hundred and sixth. 

[ Patent Office Seal.] 
kK. M. MARBLE, 


Commissioner. 
No. 26506. 
UNITED STATES OF AMERICA. 
(Cut.) 


To all to whom these letters patent shall come: 
Whereas James A. Lowe, of New York, New York, has alleged 
that he has invented a new and useful improvement in water 
78 traps, which he states has not been known or used before his 
application ; has made oath that he is a citizen of the United 
States, that he does verily believe that he is the original and first 
inventor or discoverer of the said improvement, and that the same 
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hath not, to the best of his knowledge and belief, been previously 
known or used ; has paid into the Treasury of the United States the 
sum of thirty dollars and presented a petition to the Commissioner 
of Patents signifying a desire of obtaining an exclusive property in 
the said improvement and praying that a patent may be granted 
for that purpose : 

These are, therefore, to grant, according to law, fo the said James 
A. Lowe, his heirs, administrators, or assigns, for the term of four- 
teen years from the twentieth day of December, one thousand eight 
hundred and fifty-nine, the full and exclusive right and liberty of 
making, constructing, using, and vending to others to be used, the 
said improvement, a description whereof is given in the words of 
the said James A. Lowe in the schedule hereunto annexed, and is 
made a part of these presents. 

In testimony whereof I have caused these letters to be made pat- 
ent, and the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this twentieth 
day of December, in the year of our Lord one thousand eight hun- 
dred and fifty-nine, and of the Independenge of the United States 
of America the eighty-fourth. 

JACOB THOMPSON, 


Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
[SEAL. ] WM. D. BISHOP, 
Commissioner of Patents. 


79 The schedule referred to in these letters patent and making 
part of the same. 


Be it known that I, James A. Lowe, of the city and county of New 
York, have invented an improvement in the manufacture of “water 
traps,” of which I declare the following to be a description and the 
annexed drawings a representation. 

Figs. Nos. 1 and 2 are a full view of an S and double 8 trap. 

Fig. 2 is a longitudinal section of the same. 

These traps are cast in a “metallic mould” with a “metallic core,” 
constructed and operating as shown in the specification of a patent 
granted to the said James A. Lowe by the “ United States,” bearing 
date September 27th, 1859. 

By this manner of manufacturing some advantages are derived, 
such as great strength, it being one piece of metal, a smooth interior 
of an equal size all through, consequently less liable to choke or stop 
up; also, when used in “ water-closets,” the acids which frequently 
form there will not affect them, as they can be made of pure lead, 
while in the present mode of manufacturing the seams on the side 
where the two pieces are soldered together frequently part from the 
acid eating the tin out of the solder and weakening it. 

Also in freeing traps when stopped (which is done by fitting a 
plunger in the upright part of the trap and working water into it 
till the obstruction is forced out). 


s 


: 8/ 
| SL Lone, 
Taber Ltap, 
= 406,506, 
. ~ stented Dec ‘ 
N = AO, L8SY 


iaiiiiiediiine aoe ee annie 


sa 


SAMUEL W. FOWLER VS. ROBERT HAMILL. 47 


80 In this operation it often occurs that an inexperienced per- 
son will strike the bend below, and it, being thin sheet lead, 
easily parts and destroys the trap. 

To obviate this the trap shown in the drawing is double the thick- 
ness immediately below the upright pipe, and, in addition to its 
greater durability, it can be furnished at much less cost than those 
now In use. 


The Claim. 


I claim the “ water traps” shown when cast without a seam (in 
lead or composition) as a new article of manufacture. 


JAMES A. LOWE. 


In witness— 
WM. L. BURNS. 
H. LANGHORN. 


Exd: CF. ELL. L. 
(Here follows diagram marked p. 81.) 


81} Circuit Court of the United States, Southern District of 
New York. In Equity. 


JOHN McCroskey vs. R. HAMIL. 


SHIPMAN, d.: 

This is a bill in equity to restrain the alleged infringement of 
letters patent No. 220,767, which were issued to John McCloskey on 
October 21, 1879, for an improved plumbers’ trap of soft metal. 
This patent has been twice the subject of examination by Judge 
Wheeler in the circuit court for this district—McCloskey v. Du Bois, 
8 Fed. Rep., 710, and 9 Fed. Rep., 38. The facts which the plaintiff 
proved upon the second hearing are the same which he relies upon 
in this case. Judge Wheeler’s opinion was that the alleged inven- 
tion which is the subject of this patent is not patentable. That 
must be taken to be the law of this circuit until either a state of facts 
is proved which shall present a different case or until the conclusion 

of law upon the facts as now shown shall be overruled by the 
1? Supreme Court. My own examination of the case leads me 
to concur in the result which Judge Wheeler reached. The 
intention of the plaintiff in bringing this bill was probably to pre- 
sent the case in such a clear and accurate manner that the conclu- 
sion of Judge Wheeler might be properly examined by the Supreme 
Court. 

Tbe plea is sustained and the bill is dismissed. 


CO 


(Endorsed :) U.S. circuit court, southern district of New York. 
John McCloskey vs. R. Hamill. Decision. Shipman, J. U.S. cir- 
cuit court. Filed Feb. 19, 1883. Timothy Griffith, clerk. 
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82 At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the second 
circuit, held at the United States court-rooms, in the city of New 
York, on the 20th day of April, 1883. 
Present: Hon. Nathaniel Shipman, judge. 


JoHN McCroskey, Compl’t, against Ropert HAMILL, Def't. 


This cause having heretofore been brought to a hearing upon the 
pleadings and proofs therein before Hon. Nathaniel Shipman, hold- 
ing said court, and having been argued by James C. Cloyd, Esq., 
and William J. Underwood, Jr., Esq., for the complainant, and by 
Howard A. Sperry, Esq., for the defendant, it is now, on motion of 

Howard A. Sperry, solicitor for said defendant, ordered, ad- 
83 judged, and decreed, and the court, by virtue of the powers 

and authority therein vested, doth hereby order, adjudge, 
determine, and decree, as follows, viz: 

That the said complainant’s bill of complaint filed herein be, 
and the same is hereby, dismissed, and that the said complainant 
pay to the said defendants the costs of the suit, to be taxed, and that 
in default of paying thereof the said defendants have execution 
therefor according to law. 


(Signed) N. SHIPMAN, Judge. 


(Endorsed :) U. S. circuit court, southern district of N. Y. John 
McCloskey vs. Rebers Hamill. Decree. U.S. circuit court. Apr. 
21,1885. ‘Timothy Griffith, clerk. 


84 ( Vignette.) 


The President of the United States of America to the marshal of the 
southern district of New York, Greeting: 

You are commanded that of the goods and chattels of John Mce- 
Closkey in your district you cause to be made the sum of ninety-two 
dollars and seventy cents, which lately in the circuit court of the 
United States for the southern district of New York, in the second 
circuit, Robert Hamill recovered against the said John McCloskey 
in an action between John McCloskey, plaintiff, and Robert Hamill, 
defendant, in favor of said Robert Hamill, as appears by the record 
filed in the clerk’s office of said circuit court on the 16th day of 
June, one thousand eight hundred and eighty-three; and if suffi- 
cient personal property of the said judgment debtor cannot be found 
in your district that then you cause the same to be made out of the 
real property belonging to such judgment debtor on the above-men- 
tioned day or at any time thereafter, in whose hands soever the same 
may be, and return this execution within sixty days after its receipt 
by you to the clerk of said circuit court. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of New York, on 
the 29th day of June, one thousand eight hundred and eighty-three, 
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and of the Independence of the United States the one hundred and 
seventh. 


[Seal U.S. Circuit Court. ] 


(Signed) TIMOTHY GRIFFITH, Clerk. 


H. A. SPERRY, 
PUfi’s Att'y, 229 Bway, N. Y. City. 


85 | Endorsed :] United States circuit court, southern district of 

New York. John McCloskey against Robert Hamill. Exe- 
cution against the property. To the marshal: You will levy and 
collect $92.70 dollars and seventy cents, with interest from the 16th 
day of June, 1883, besides your fees, otc. H. A. Sperry, pl’ff’s attor- 
ney, 220 Broadway, N. Y. U.S. eireuit court. Filed Sep. 10, 1553. 
Timothy Griffith, clerk. 


I have made diligent search and can find no goods or chattels, 
lands or tenements, of the within-uamed plaintiff in my district 
whereof I can make the amount of the within execution or any 
part thereof. 

Dated N. Y.., Septem ber 10th, 1883. 

(S’o’d) JOEL 


od 


. ERHARDT, 
U.S. Marshal. 


U.S. MARSHAL’s Orrice, New York, June 29, 1883. 
I hereby depute John E. Dowley to serve the within writ. 
(S'g’d) JOEL B. ERHARDT, 
U.S. Marshal. 


86 Circuit Court of the U.S., Southern District of New York. 
JoHN McCrioskey vs. R. HAMILL. 


It is hereby stipulated between the solicitors for the respective par- 
ties in the above-entitled cause that the foregoing papers may con- 
stitute the record to be sent by the clerk of this court to the Supreme 
Court of the United States on the hearing on appeal in said Supreme 
Court, and that the exhibits may be retained by the clerk of this 
court until such hearing on appeal. 

Dated Oct. 16, 1885. 


(Signed) WM. S. BEAMAN, 
kor Appellant. 
(Signed) Fr. H. SPERRY, 


Sol’r for Appellee. 


(Endorsed:) U.S. circuit court. Filed Oct. 16,1885. Timothy 
Griflith, clerk. 
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87 Circuit Court of the United States, Southern District of New 
York. 


SAMUEL W. Fowter, Appellant, vs. Ropert HAMIL, Appellee. 


It is hereby consented that the clerk of the circuit court of the 
United States for the southern district of New York transmit to the 
clerk of the Supreme Court of the United States, as part of the record 
on the appeal in the above cause, copies of the following papers, 
which are hereby made part of said record: 

1. Decree of the circuit court of the United States for the southern 
district of New York, filed on the 3rd day of December, 1884, in the 
suit in equity of Howard A. Sperry, complainant, vs. John McCloskey, 
defendant. 

2. Order of said circuit court in said suit, filed on the first day of 
April, 1885, authorizing the receiver of said defendant to sell his 

property at public auction. 


88 (Signed) WM. S. BEAMAN, 
For Apppellant. 
(Signed) H. A. SPERRY, 


For Appellee. 


(Endorsed:) U. 8. C. C., 8. D. N. Y. Samuel W. Fowler, appel- 
lant, vs. Robert Hamill, appellee. Stipulation incorporating certain 
papers in the record transmitted on appeal. Wm.S. Beaman, for 
appellant ; Howard A. Sperry, for appellee. N. Y. city. U.S. cir- 
cult court. Filed Oct. 15,1885. Timothy Griffith, clerk. 


89 teceived for record Aug. 29, 1885, and recorded in Liber 
Z 33, page 197, of transfers of patents. 
In testimony whereof I have caused the seal of the Patent Office 
to be hereunto affixed. 
[Seal Patent Office United States of America. ] 


M. V. MONTGOMERY, 


Commissioner of Patents. 
pee: F. OF, 


At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the second circuit, 
held at the United States court-rooms, in the city of New York, on 
Tuesday, the third day of December, in the year of our Lord one 
thousand eight hundred and eighty-four. 

Present: The Honorable Wm. J. Wallace, circuit judge. 


Howarp A. SPERRY against JoHN McCloskey. 


A-bill of complaint having been filed herein on the 4th day of 
September, 1884, and a subpcena having been duly issued herein 
returnable at the October term of this court, and same having been 
duly served upon the defendant, as appears by the marshal’s return 
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heretofore filed, and the defendant having failed and refused to file 
any answer, demurrer, or notice of appearance thereto, as required 
by the said subp. ena, and an order having been entered herein tak- 
ing said bill pro confesso, and more than thirty days having elapsed 

since the entry of said order taking said bill pro confesso, now, 
90 on motion of Howard A. Sperry, complainant and his own 

solicitor, and due deliberation having been had after reading 
the said bill of complaint, proof of service of said subpoena, and said 
order, it is hereby ordered, decreed, and adjudged, and the court, by 
virtue of the power and authority i in it vested, does hereby order, 
adjudge, and decree, that Samuel R. Betts, Esq., counsellor-at-law, 
be, and he is hereby, appointed a receiver of all the money, property, 
real or personal, in law or equity, debts, choses in action, or equitable 
interests, patents, letters patent, inventions, parts of letters patents 
and inventions thereby secured, applications for letters patent and 
such when secured, contracts or agreements, and actions pending for 
any cause belonging to the defendant or held in trust for him, oz 
which he isin any manner beneficially interested: that the said re- 
ceiver execute and file with the clerk of this court a bond, condi- 
tioned for the faithful performance of his duties as such receiver and 
the due accounting for all moneys that may come into his hands as 
such, in the penal sum of five hundred dollars, and procure the same 
to be approved by a judge of this court. 

And it is further ordered, adjudged, and decreed that the defend- 
ant be, and he is hereby, enjoined and restrained from selling, assign- 

ing, transferring, negotiating, discharging, receiving, collect- 
o1 ing, ncumbering, or In any way or manner disposing of or 

intermeddling with any of his property or interests hereinbe- 
fore enumerated. 

And it is further ordered that the receiver heretofore appointed 
herein may at any time apply to this court for such instructions as 
he may require. 

And it is further ordered that the complainant have and recover 
of the defendant his costs, to be taxed. 


(S’g’d) WM. J. WALLACE. 


(Endorsed :) U.S. cireuit court, 2nd circuit. Howard A. Sperry 

John McCloskey. Decree. H.S. Sperry, compl’t’s solicitor, 229 
Bway, N. Y. U.S. cireuit court. Filed Dec. 3, 1884. Timothy 
Griffith, clerk. 


Ex’d: T. 


A copy. 
[Seal of U. 8. Cireuit Court, South. Dist. New York. ] 


TIMOTHY GRIFFITH, Clerk. 


92 At a stated term of the United States circuit court, second 
circuit, southern district of New York, _ d at the U.S. court- 
house, in the city of New York, on the Ist day of April, 1880. 
Present: Hon. Wm. J. Wallace, eeeais fades. 
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Howarp A. SPERRY vs. JOHN McCLoskKeEY. 


On reading and filing the petition of Samuel R. Betts, the re- 
ceiver heretofore appointed herein, it is ordered that said receiver 
be, and he is hereby, authorized to sell at public auction, at the ex- 
change sales-rooms in the city of New York, all the property, inter- 
ests, and choses in actions, enumerated in the petition on which this 
order is granted, in which the defendant, John McCloskey, has any 
interest or is the owner; that a notice of such sale be published by 
said receiver by two insertions in the New York Daily Register, a 
newspaper published in the city of New York, at least six days prior 

to said sale,and that said sale be made for cash, and that said 
93 receiver execute and deliver to the purchasers his bill of sale 

of the property, specifying particularly therein the property 
and interest sold and purchase price, and that he report to this court 
his doings under this order. 


(Signed) WM. J. WALLACE. 


94 SAMUEL W. Fow Ler, Appellant, : 
v8. 
Rospert Hami.y, Respondent. 


To the honorable the Supreme Court of the United States: 

The appeal of the above-named Samuel W. Fowler respectfully 
shows— - 

That on the 9th day of September, 1851, John McCloskey, of the 
city of New York, filed his bill in the cireuit court of the United 
States for the second circuit and southern district of New York 
against the above-named defendant and respondent, alleging that 
on the 21st day of October, 1879, letters patent of the United States 
numbered 220,767 were issued to the said McCloskey for a new and 
useful improvement in soft-metal traps, whereby there was granted 
to the said McCloskey, his heirs or assigns, for the term of seventeen 
years from the 21st day of October, 1879, the exclusive right to make, 

use, and vend the said invention throughout the United 
95 States and the territories thereof. 

The said bill of complaint further alleged, upon informa- 
tion and belief, that the above-named respondent had unlawfully 
made, used, and sold the said invention within the said southern 
district of New York in violation of the rights of the said McCloskey, 
and that thereby the above-named respondent had received great 
gains and profits, to the great damage and injury of the said 
McCloskey; and said bill of complaint prayed that the above- 
named respondent might be decreed to account for and pay over 
his said unlawful gains and profits to the said McCloskey, and also 
pay to said McCloskey the damages sustained by him by reason of 
the aforesaid unlawful acts of the above-named respondent; and the 
said bill of complaint further prayed for an injunction restraining 
the above-named responcent and his servants from making, using, 
or vending the said invention. ; 
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That on the 15th day of November, 1881, the plea of the above- 
named respondent was filed in said suit, alleging, on informa- 
96 tion and belief, that the said McCloskey was not the original 
and first inventor of the improvement described in said let- 
ters patent or of any substantial part thereof. It further alleged that 
long before the said patented invention by the said McCloskey all 
the material parts thereof were in use by sundry persons in the 
United States, arfd that prior to the said invention by the said Me- 
Closkey all the material parts thereof were in use by sundry persons in 
the United States, and that prior to the said invention by the said Me- 
Closkey the improvement therein described and claimed had been 
described and patented in certain letters patent of the United States, 
and the above-named respondent prayed judginent upon his said 
plea. 

And thereafter, on the 22nd day of November, 1881, the replica- 
tion of the said McCloskey was filed in the said suit. 

And thereafter proofs were adduced before an examiner of said 
court in said suit by the respective parties, which proofs were duly 
filed therein. 

And thereafter the said cause came on to be heard at the 
97 April term of said court for the year 1883, before the Hon- 
orable Nathaniel Shipman, district judge of the district of 
Connecticut, and upon the pleadings and proofs,and was argued by 
counsel, and on the 21st day of April, 1883, a decree was made in said 
suit and duly entered, whereby it was ordered, adjudged, and decreed 
that the said bill of complaint be dismissed, and that the said Me- 
Closkey pay to the above-named respondent the costs of said suit, to 
be taxed, and thereupon the said costs were taxed ; and on the 16th 
day of June, 1883, the final decree was entered in said cause, in- 
cluding judgment for the amount of said costs as taxed, and execu- 
tion was duly issued for said costs to the marshal of the United 
States for the southern district of New York, where the said Me- 
Closkey then resided ; and thereafter the said execution was duly 
returned by the said marshal wholly unsatisfied. 

And thereafter the above-named respondent sold, assigned, and 

transferred to Howard A. Sperry, of the city of New York, 
98 who had been his solicitor and counsel in said cause, all his, 

the said respondent’s, right, title, and interest in and to the 
said judgment for said costs, the execution upon which as aforesaid 
had been returned wholly unsatisfied. 

And thereafter, on or about the 4th day of September, 1884, the 
said Sperry filed a bill in the circuit court of the United States for 
the southern district of New York against the said McCloskey to 
reach the property and assets of said McCloskey in order therefrom 
to satisfy the said judgment for costs. 

And the subpeena to the said McCloskey to appear and answer 
said bill was duly served upon said McCloskey, and the said sub- 
peena was duly returned to the court with due proof of service; but 
the said McCloskey failed to appear and answer the said bill of 
complaint on the return day. of said subpoena, and thereafter a rule 
was duly entered taking the said bill of complaint pro confesso, and 
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a decree was made on the 3rd day of December, 1884, taking the 
said bill pro confesso against the said McCloskey and appointing 
99 Samuel R. Betts receiver of the property of said McCloskey of 
every nature and description, and said receiver duly quali- 
fied as such and gave the required bond; and thereafter the said 
receiver, on the — day of April, 1885, at public auction, in the city 
of New York, and in pursuance of an order of said court, sold the 
said property of said McCloskey of every nature and description 
which had become vested in him by virtue of said decree as afore- 
said, including the right, title, and interest of said McCloskey in the - 
letters patent on which the aforementioned suit was brought against 
the above-named respondent as aforesaid, and all rights of the said 
McCloskey in said suit; and the said property sold as aforesaid 
was purchased of said receiver for good and valuable consideration 
by Sidney Osborne, of the city of New York, and the said receiver 
in his capacity as such, on the — day of April, 1885, executed and 
delivered to the said Sidney Osborne a bill of sale of said property 
purchased by said Osborne as aforesaid. 
100 And thereafter, on the 24th day of April, 1885, the said 
Sidney Osborne sold, assigned, and transferred unto Samuel 
W. Fowler, of the city of New York, all his, the said Osborne’s, 
right, title, and interest in said property sold by said receiver as 
aforesaid, including all the right, title, and interest of the said 
McCloskey in and to the aforementioned letters patent and the suit t 
brought upon the same by said McCloskey against the above-named r 
respondent, and the said Samuel W. Fowler has ever since been 
and still is the owner of all the property and rights granted to him 
as aforesaid, and all the aforesaid transfers made by instruments in 
writing have been by him duly recorded in the Patent Office of the 
United States. 
Wherefore this appellant appeals from the decree which dismissed 
the bill as aforesaid, and respectfully prays that the decree of the 
said circuit court in said cause of McCloskey against the above- 
named respondent and the bill, plea, pleadings, depositions, 
101 evidence, and proceedings in the said cause may be sent to 
the Supreme Court of the United States without delay, and 
the said decree of the circuit court and every part thereof may be 
reversed and a decree made therein sustaining said letters as valid, ¢ 
or such other decree as to the said Supreme Court shall seem just. 
Dated N. Y., June 15, 1895. 
(Signed) WM. S. BEAMAN, 
Solicitor for Appellant. a8 


Appeal allowed. 
June 16, 1885. 
(Signed) HOYT H. WHEELER. 


(Endorsed :) U. S. cire. e’t, so. dist. of New York. In equity. 
Jobn McCloskey vs. Robert Hamill. Petition of appeal from decree 
of June 16, 1883. Wm. 8. Beaman, solicitor for appellant, 140 
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Nassau street, New York. U.S. circuit court. Filed June 19, 1885. 
Timothy Griffith, clerk. 


Due and timely service of the within petition of appeal is hereby 
admitted. 
Dated N. Y. June 19, 1885. 
(S’g’d) H. A. SPERRY, 
Solr for Resp't. 


102 Supreme Court of the United States. 


Know all men by these presents that we, Samuel W. Fowler, of 
165 10th street, Brooklyn, New York, and Charles Ergenzinger, of 
Brooklyn, N. Y., and Thomas G. Little, of the same place, are held 
and firmly bound unto Robert Hamill, of Greenburgh, New York, 
in the sum of two hundred dollars, to be paid to the said Robert 
Hamill, his executors or administrators; to which payment, well 
and truly to be made, we bind ourselves and each of us, jointly and 
severally, and our and each of our heirs, executors, and administra- 
tors, firmly by these presents. 

Sealed with our seals. Dated this 17th day of June, 1885. 

Whereas the above-named Samuel W. Fowler has perfected an 
appeal to the Supreme Court of the United States to reverse the de- 
cree wade in the cause of John McCloskey, complainant, against the 
above-named Robert Hamill, respondent, on the 16th day of June, 
1883, by the cireuit court of the United States for the southern dis- 

trict of New York: 
103 Now, therefore, the condition of this obligation is such 
that if the above-named Samuel W. Fowler shall prosecute 
his said appeal to effect and answer all costs if he shall fail to make 
good his plea, then this obligation shall be void; otherwise to re- 
main in full force and virtue. 


(Signed) SAMUEL W. FOWLER. 
(Signed) CHARLES ERGENZINGER 
(Signed) THOS. G. LITTLE. 


Sealed and delivered in presence of— 


(S’g’d) E. H. WINCHESTER. 


STaTE OF New YORK,|... 
County of Kings, f{**' 

Samuel W. Fowler, Charles Ergenzinger, and Thomas G. Little, 
being severally duly sworn, says that he is a resident of Brooklyn, 
N. Y., and a householder in said city, and that he is worth the sum 
of four hundred do!lars over and above his just debts and liabilities 
which he owes or has incurred and exclusive of property exempt by 

law from levy and sale under execution. 


104 (S’g’d) SAMUEL W. FOWLER. 
(S’g'd) CHARLES ERGENZINGER. 
(S’g’d) THOS. G. LITTLE. 
Sworn to before me this 17th day of June, 1885. | 
(S’g’d) KE. H. WINCHESTER, 


Notary Public for Kings Co. 
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SAMUEL W. FOWLER VS. ROBERT HAMILL. 


(Endorsed :) U.S. circuit c’t, so. dist. of New York. In equity. 
John McCloskey (Samuel W. Fowler), appellant, vs. Robert Hamill, 
respondent. Bond on appeal from decree of June 16, 1883, in Me- 
Closkey v. Hamill. Approved. (S’g’d) Hoyt H. Wheeler. Wm. 8. 
Beaman, sol’r for S. W. Fowler, appellant, 140 Nassau St., New 
York. U.S. circuit court. June 17,1885. Timothy Griffith, clerk, 


105 By the Hon. Hoyt H. Wheeler, judge of the district court of 
the United States for the district of Vermont and acting as 
circuit judge in the southern district of New York, to Robert 

Hamill : 

Whereas Samuel W. Fowler has lately appealed to the Supreme 
Court of the United States from a decree rendered in the circuit 
court of the United States for the southern district of New York on 
the 16th day of June, 1883, made in favor of you, the said Robert 
Hamill, and has filed the security required by law, you are therefore 
hereby cited to appear before the said Supreme Court, at the city of 
Washington, on the second Monday of October next, to do and re- 
ceive what may appertain to justice to be done in the premises. 

Given under my hand, at the city of New York, in the southern 
district of New York, the 16th day of June, 1885. 

(Signed) HOYT H. WHEELER. 


(Endorsed :) U.S. circuit court, so. dist. of New York. In 

106 equity. John McCloskey vs. Robert Hamill. Citation on 
appeal by Samuel W. Fowler from final decree of June 16th, 

1883. Wm. 8S. Beaman, sol’r for appellant, 140 Nassau St., New 


York. U.S. circuit court. Filed June 19,1885. Timothy Griffith, 
clerk. 


107 Uwnirep States or AMERICA, ae 
Southern District of New York, {~~ ° 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second cir- 
cuit, do hereby certify that the foregoing pages, numbered from one 
to one hundred and six, inclusive, contain a true and complete 
transcript of the record and proceedings had in said court in the case 
of John McCloskey, on the part of Samuel W. Fowler, appellant, 
against Robert Hamill, respondent, as the same remain of record 
and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern dis- 
trict of New York, in the second circuit, this sixteenth day of Oc- 
tober, in the year of our Lord one thousand eight hundred and 
eighty-five, and of the Independence of the said United States the 
one hundred and tenth. 

[Seal of U. S. Circuit Court, South. Dist. New York.] 


TIMOTHY GRIFFITH, Clerk. 


Endorsed on cover: S. New York C. C. U.S. No. 145. Samuel 
W. Fowler, appellant, vs. Robert Hamill. Filed October 17, 1885. 
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SUPREME COURT OF THE UNTPED STATES. 


OcYTOBRR TERM, 1800. 


SAMUEL W. FOWLER, 
A pp llant. 


ROBERT HAMIL. 
BRIEF FOR APPELLANT ON APPEAL. 


FREDERIC H. BETTS, 
Of ( 917) Re i for Appellant. 
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SUPREME GOURT OF THE UNITED STATES, 


OCTOBER TERM, 1890. 


SamveL. W. Fow ter. 
Appellant, 


Roverr Hanmi. 


BRIEF FOR SAMUEL W. FOWLER, 
APPELLANT ON ABOVE APPEAL. 


Statement. 


The bill in this case was filed to restrain the infringe- 
ment of the letters patent granted to John MeCloskey 
onthe 21st day of October, 1879, No. 220,767, for a 
certain new and useful improvement in soft metal traps. 
The bill was filed on the 9th dlay of Se pte mber, 1881, 
and is in the usual form, alleging the grant of the patent 
and charging infringement (Ree., pp. 2, 3, 4, 5, 6). 
The patentee, John McCloskey, was the original com- 


plainant herein, but Samuel W. Fowler having by as- 


signment become the owner of all the interest of said 
McCloskey, both in the subject matter of this suit and 
in said letters p atent, has been substituted herein in 
place and stead of said McCloskey and is now the ap- 
pellant herein (Ree., pp. 52, 53, 54). 

A plea was filed on the 15th day of November, 1881, 
alleging, on information and belief : 


See npeenans 
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1. That said MeCloksey was not the original and first 
inventor of the improvement described in said letters 
patent. 


2. That said improvement had been in public use in 
the United States long before it was patented by said 
McCloskey. 


3. That said improvement had been patented and 
described in certain letters patent of the United States, 
and in various other letters patent and printe | publica- 
tions (Ree., pp. 7, 8). 

Replication was filed and proofs taken (Ree., p. 9). 

The case came on to be heard before his Honor 
Judge NATHANIEL SHIPMAN, who rendered an opinion, 
reported in 15 Federal Reporter (Ree., }). 47). 

A decree was rendered on the 21st day of April, LSS3. 
adjudging that said bill of complainant be dismissed 
with costs against the complainant (Rec., p. 48). 

Final decree was entered on the 16th day of June, 
1883, dismissing said bill of complaint, and granting 
judgment for $92.70 costs to the defendant. 

From this decree said Samuel W. Fowler (who be- 


came assignee of the patent) appealed. 


Assignment of Errors. 
The Court below erred: 
1. In holding that the invention is not patentable. 
2. In dismissing the bill for that or any cause. 
FIRST POINT. The case was not heard 
in the Court below under conditions favor- 


able to an exhaustive consideration of the 
merits. 


This patent had been twice before Judge WHEELER in 
another cuse (MeCloskey UK, Dub 1S, 5 led. Rep., 710, 
and v Led. Rep., oo), anc Judge SHIPMAN in this cause 
said: “ That (referring to Judge WHEELER'S previous 
(isposition of the patent) must be taken to be the law of 
this cireu't.” 

Judge WHEELER heard the Dubois case in the first m- 
stance (S Fed. Rep., 7LO). with very little evidence be- 
fore him. He said that he took judiciu/ notice, since 
ho evidence is adduced, that Craos ~ may be either 
molded or wrought or drawn of the same quality, and 
are apparently of the same quality when done.” 

In the second imstance (9 Fed. Rep., 38), Judge 
WHEELER denied a motion to introduce evidence tend- 
ing to prove facts contrary to those of which he had 
taken judicial notice in deciding the case the first time. 
lt «loes net appear in detail just what this new evi- 
dence was, but he Says that it tended to show many 
different properties possessed by Cust traps anc wrought 
traps respectively. Either the proposed evidence was 
insufficient or Judge WHEELER could not clearly have 
understood it nor have civen it exhaustive considera- 
tion; for, in enumerating some of the qualities which it 
tended to show rendered the wrought lead trap superior 
to the cast lead trap, he says the one is “ more elastic ” 
than the other. Now, if there IS anything in the Case of 
which the Judge might have taken judicial notice, it 
is that all lead, either cast or w rought, is non-elastic. In 
the evidence before the Court the only references to this 
property of lead are attempts of defendant's counsel to 
discredit complainant's expert witnesses by, entraping 
them into saying that wrought or die-drawn lead is 
more elastic than cast or molded lead (Ree., p. 15, x-Q. 
vo; p- Zo, x-Q). 15, and }). Zi, x-(). 9). 

Judge SHIPMAN, In deciding the case, also says: ~ The 
intention of the plaintiff in bringing this bill was 
probably to present the case in such a clear and ac- 


curate manner that the conclusion of Judge WHEELER 


might be properly examined by the Supreme Court ” 
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(Rec., p. 17). It seems to have been understood he- 
tween the counsel and the Court that an appeal was to 
be taken by the plaintiff, and the decision in this case 
Was little more than it de ‘IS1ON pro forma, 


SECOND POINT. The defense is nomi- 
nally by plea; but to entitle the defense to 
consideration on the merits the so-called 
plea must be treated as an answer. 


Two statutory defense snare set forth 1) what is ip- 


parently «a double plea. 


I, The plea, (rs such, Is luproper, and if treated 
merely as a plea ahould be overruled 
(a) Because it is a DOUBLE PLEA. 
See Giant Powder Co. vs. Safety Powder 
C'o., 19 Fed. Rep., HO. 


In this case Judge SAWYER says: ‘ In fact, the pro- 
posed amended plea sets up all the defenses that can be 
made to a patent, and it would involve the trial of the 
whole case, with the exception of the single question of 
infringement. The object of a plea, when there is 
some certain single issue requiring but little evidence 
that will dispose of the whole case, if sustained, is to 
try that issue without putting the parties to the ex- 
penses of the trial of the case at large, and pleas are 
limited to a single defense or issue, unless, by per- 
mission of the Court, the defendants ure allowed to 
plead double.” 

‘To the same effect is 

Reissne rus. Anness, 3 b. A ; 148. 


(hy) Because the statutory def ynses set “up did the so- 
called PLEA Citi he presented hy ~ ANSW ER only. 
U.S. Rev. St... Section 4920. 
Carnrick Us, Mehesson. 5 led. Rep., S07. 
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Hubbell vs. De Land, 14 Fed. Rep., 471. 
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In Carnrick vs. Me hesson above) Judge BLATCH- 
FORD saul: ‘The clear purport of Section 4920 is that 
such a defense must, in a suit in equity, be set up in an 
answer, and not by a technical plea.” 

And, following this practice, Judge Coxe, in Aor» 
vs. Wiebach (above), says: ‘It is not the province of 
a plea to interpose defenses which go to the merits and 
relate in nowlse to matters in abatement or in bar. 
Such defenses should properly be raised by answer. 

In the case at bar, where the device is a 
simple one and the issues are sharply defined and 
easily understood, it is possible that the question of 
infringement might be satisfactorily determined in this 
manner, with a saving of expense to all parties con- 
cerned. But a decision once made to this effeet will 
be ‘ recorded as a precedent ’ which nay be invoked in 
every action of infringement, and thus tend to unsettle 


and confuse what is now plain and simple.” 


II. ()r, if the plea is not overruled, it should be 
treated as an answer. 

it is only, if SO treated. that the defenses ure entitled 
to be considered. 

In Le issner US. Anness (above) Judge NIXON Says. 
‘The proper view in the case is that the plea as filed 
may be set down as an answer, at the option of defend- 
ants.” 

The plea herein has been treated thus far as an 


ambswer, 


THIRD POINT. The history of the prior 
art shows that the structure patented by 
McCloskey was greatly needed, and was 
not an obvious mode of remedying recog- 
nized difficulties. 


H 


(1) What iS if plunibe 8 trap F It is shaped like an 
S. Its function is to hold 


water—to act as a seal to 


prevent the flow or access of sewer gas which is press- 
ing up a pipe. 
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In the cuts the shaded portions represent the water 
which should act as a seal and prevent from escape the 
gas coming up in the direction of the arrow. 

This device is very old. 

To render it operative for the purpose for which it is 
used it must be so constructed as to perform thre 


essential functions OY HSER, 


l. It must be shaped so that it retain sufficient 
water to act as a seal, to prevent the gas rising directls 
through the pipe. 


2. It must be made of material capable of preventing 


Cus escaping through its walls. 


o. it must he made of materia! capable of holding, 
without leakage, the water forming the seal, and of 
withstanding the action of chemicals contained in 


sew ave ye 


If the S curve does not double-bend sufficiently, only a 
little water will collect in the lower bend. leaving a clear 
space above it. There will be no seal, no plug, no 
trap. ‘The device will be simply a piece of crooked 
pipe. 

If there should be holes or defective seams in any 
portion of the structure below the place where the water 
is held, the rising gas would escape. Again there would 
be no trap. The purpose of the device would be de- 
feated as completely by the escape of gas before it 
reached the water as by the water failing to stop it. 
The result would be the same, 7. e., there would be no 
trap if the gas escaped by passing through pores or 
through holes in the material. 

If the device is not capable of holding water, of 
course the seal would not set, or would soon be broken. 
The requirements of a plumber’s trap render it neces- 
sary that the seal remain entire for quite long periods 


cera Neo econ 


5 


of time (for instance, when the house is shut for a 
summer vacation). 

Therefore, a leakage of water from the seal would 
impair the usefulness and defeat the purpose of the 
device. 

A paper trap would not operate, nor one made from 
“material corroded by chemicals contained in_ the 
water.” 


(hb) Hlow had prior inventors tried to construct plumb- 
ers traps, and what were the defects of their con- 
trivances ? 

Prior to 1859 no trap ever had been made from a 
single piece of metal. Pieces of metal were formed into 
the shape of half a trap, split lengthwise. This was 
accomplished by bending sheet metal over a form. Two 
of these half traps were then soldered together. The 
Lowe Patents of 1859, put in evidence by defendant, 
state the method and defects of this old mode of 
manufacture. One of them says: 

‘* The present manner of constructing traps is to take 
two pieces of sheet lead, beud them over an iron form 
or otherwise, and fit them and solder them together, 
and as the solder is softer than lead, the trap must 
be weaker in the seam than elsewhere; also when 
“ formed the sheet lead is thinner in the bend, the place 
where the most strength is required ” (Ree. p. 44). 
And again : 


‘In the present mode of manufacturing the seams on 


‘ the side where the two pieces are soldered together 
‘ frequently part from the acid, eating the tin out of 
‘* the solder and weakening it” (Ree., p. 44). 

And again : 

‘In this operation (cleaning) it often oceurs that an 
“inexperienced person will strike the bend below, and 
‘ 


it being thin sheet lead, easily parts and destroys 
‘ the trap ” (the parenthesis is ours), Rec., p. 47. 
Such defects an ordinary plumber would discover 


) 


It would not require the learning of a chemist or 
metallurgist to find an open seam, that the metal was 
thinned out at the bend, that the bore was not the 
same all through, or that it was so expensive on ac- 
count of labor and solder that it could not be put into 
general use. 

Lowe's patents show, therefore, clearly that the im- 


perfections and dangers of the old pieced and _ solder 


jointed traps were well known, and the desirability of 


constructing an S-shaped trap of a single piece of metal 
without joints, and of uniform thickness of walls through- 
out, was a desideratuin. 

Yet how did Lowe attempt to solve the problem ? 

At this time, prior to 1859, cast lead pipe was in 
veneral use (Rec., p. 25), and naturally persons skilled 
in the art of plumbing turned their attention to over- 
coming the difficulties in the way of building a mold 
that would cast a device of the peculiar shape required 
for a trap, and this was what Lowe patented m 1859. 
To produce the shape from a sengle piece of metal was 
deemed all that could be accomplished. No one 
appreciated, and would not be apt to discover, that cast 
metal would not hold gas (Ree., pp. 12, 19, 20, 25); nor 
that walter would percolate through if (Ree.. pp. 12. 13, 
14), nor that it was particularly open to attack by 
chemicals contained in se wale (Rec., Pp. Lo, 20, 21). 
Such facts are discovered by study and analysis of the 
natures of the various substances involved. 

When, then, in 1859, Lowe obtained his two patents 
for the process and casting of the peculiar shape re- 
quired, he perhaps supposed that the desideratum had 
been obtained—a trap from a single piece of metal. 

The peculiar shape iad been attained, but the ¢rap 
had not yet been constructed. 

The expert Parmelee, a practical and analytical chemist 
(Rec., p. 17), speaks of: “ The porosity of cast pipe 
or cast lead generally for such purposes, even when not 
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manifest atfret * * * .” (the italics are ours) (Ree.., 
pp. 19, 20). 

Is it any wonder then that defendants’ witness, a 
practical plumber, testifies that he did not know how 
the cast trap was defective (Rec. p. 38, 13 x-Q.). 

Lowe knew that solder was not a suitable material for 
a trap (Rec., pp. 44, 46,47). He knew that if sheet 
metal were bent it was “ thinned out” at the bend 
(Rec., p. 44); the opening of a seam or the thinning 
out of the metal is plain enough. 

He did not know the'chemical nature and formation 
of cast metal. The defects of a trap made therefrom 
are not such as would be perceived by one skilled in 
the plumber’s art. He of course knew that if his trap 
allowed the gas to escape through its walls its object 
was defeated. But if it did, how could he remedy this 
vital defect ? 

The most harmful of all these gases is odorless. 

He knew, too, that if the seal of water were broken 
the gas would escape up the pipe; but how could he 
tell that the water percolated through the cast metal 
and that the chemicals attacked it? The water might 
evaporate as rapidly as it came to the surface. The 
pores are not visible to the eye. The art of plumbing 
does not embrace the knowledge that chemicals will 
attack more actively an element when its structure is 
crystalline than when it is fibrous. 

It took twenty vears before any one suggested another 
structure which would remedy the defects both. of the 
seamed sheet lead trap and of the single piece cast lead 
trap. 

In 1879 the patentee, John McCloskey, produced and 
patented an § trap made of a single piece of die-drawn 
metal of uniform thickness and uniform hore throughout. 

The question before us is : In view of the state of the 
art, is a die-drawn seamless trap an article of manufac- 
ture having new uses and properties y 
The state of the art reveals: 


I. The bent sheet metal preced and soldered trap ; 
[i. ‘The Lowe cas¢ trap; and 


[11. The cdie-drawn seamless straight pipe of soft 
metal. 

The superiority of die-drawn soft metal over cast 
metal was in a general way recognized ; and, perhaps, 
it may have occured to some one that it would be de- 
sirable to substitute it for cast metal in the manufacture 
of traps. If so, how could this substitution be made 
without again encountering the old difficulties of joint- 
ing and soldering, involved in putting separate pieces 
together, or those of breaking the pipe by bending a 
single piece into the S form F 

It is a valueless suggestion to attempt the forming of 
an S-shaped trap by bending a straight die-drawn lead 
pipe into the required shape. ‘This is impossible. Such 
an attempt would result in nothing which would have 
the properties or the uses of a trap. The evidence is 
conclusive that there is no way known by which straight 
pipe Can be converted into il trap because it cannot he 
hent into the proper shape (Ree., }). LG, (). 12; pp- 21, 
22, Qs. 7, 8,9; pp. 26, 27, Qs. 4, 5). 

We ask the Court whether it is obvious how this 
problem could he solved. before show ne how McCloskey 


solved it ? 
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FOURTH POINT. The patent in suit 
describes and claims a new invention. 


(‘aj The invention of MeClosk 4 is for ii article of 
manutacture mode it made hy and having thy qualities re- 
sulting form a particular process or manufacture a 

Smith ws. Goodyear Dental Vuleanite Co.. 
93 U.-°S., 486. 

Goodyear Dental Vuleanite Co. vs. Davis. 
102 U. S., 224. 


[f such be the case the invention is a patentable one. 

In Smith vs. Good year Dental Vulceanite Co. / supra / 
this Court said: ‘ The invention, then, is a product or 
manufacture made in a defined manner. It is not a 
product alone separated from the process by which it 
is created. The claim refers in terms to the antecedent 
description, without which it cannot be understood. 
The process detailed is thereby made as much a part of 
the invention as are the materials of which the product 
is composed.” And again: “ We cannot resist the 
conviction that devising and framing such a manufact- 
ure by such a process and of such material was inven- 
tion.” (The italics are ours.) 

In Goodyear Dental Vuleanite Co. va. Davis supra 
this Court quoted and reiterated the decision in the 
Smith case. 

The patentee in the present case has been very care- 
ful not to separate the process from thre product. He 
expressly says that the drawn seamless trap of soft 
metal which he claims is one which results from the 
process of causing soft metal toissue with variable veloci- 
lies oT an variable quantities at opposite sides or an dunuU- 
lar die. 

The first words of description are: ‘The said in- 
vention comprises, as a new article of manufacture, x 


die-drawn seamless soft metal trap (the product), the 


same being the trap resulting from the practice of the 
means and methods herein specified as embraced in my 


—" 
* /* 
=~ 
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invention, the practice of the process ot CLUSING soft 
metal to issue with variable relocities or wm vari- 
able quantitic sat opposite sides of an annular die” (the 
process). (The italics and parentheses are ours. Ree., 
p. 30.) He then disclaims in this patent the particular 
upparatus for producing the articles resulting from the 
practice of that process | Ree.. p. )), 

To separate @ particular apparatus for carrying out a 
process certainly does not wholly eliminate the process 
which is expressly retained. 

The claim is in the following words: “<A die- 
drawn seamless trap of soft metal as a new article of 
manufacture substantially cis her in be scribed.” 

lf a person produces a cie-drawn seamless trap of 
soft metal by bending or in any other way than by 
causing soft metal to issue with variable velocities or 
in variable quantities at opposite sides of an annular 
die, clearly he cloes not em be uly the invention. He cdlox Ss 
not make the trap “ substantially as ceseribed.”’ 

Ln (rood year Us. Davis the Court said : ” Both the 
material of which the dental plate is made, or its 
equivalent, and the process of constructing the plate, 
or a process equivalent thereto, must be employed.” 


(The itahes are ours.) 


b The MeClosky trup had liaise ualitie & «as compared 
with anything that pre ceded 4 


It is of a single piece of metal cie-drawn, seamless, 
without solder, inexpensive (Rec. pp. 33, 34, 44, 46, 47). 
Also it is curved in form, and, nevertheless, of uniform 
bore and thickness. These are, in combination, new 
properties (Rec., p.:-16, Qs., 12, 13, 14; p. 21 Q. 8; pp. 
26, 27, Qs., 4, 5; pp. 34, 44). 

It is true that the Lowe cast trap was of a single piece 
of metal, seamless, without solder, and less expensive 
than the soldered trap, and was of the required shape, 
both in having the proper double bend and a uniform 
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bore and thickness (Rec., pp. 42, 48, 44, 45, 46, 47). 
But it possessed these only by being made of material 


which Was otheririse mneapabl, or waking (t}i eflective 


‘rap. But the MeClosky trap has not only all these 


qualities, but it has them without the disadvantages of 


the oniy material which has previously combined them, 


and it has additional qualities. It is a die-drawn soft 


metal trap, while the other is cast metal. All the prop- ' 


erties of die-drawn metal not possessed by east metal 


are new properties in the trap in suit, as compared with 


the Lowe trap, and these properties are for the jirst 


fine enibodied rn (tii S-shaped pep hy 4S of thie { 


peculiar method or Viti upactiuy Zs 


The trap in suit is also very much less expensive 


than the Lowe trap. On this point the Examiners-in- 


chief, in granting the patent, said: ‘This is not due 


merely to the cheapness, though that alone distances 


competition” (Rec., p. 33). 


Almost the entire evidence on behalf of complainant 
is the testimony of expert chemists and metallurgists, 
and is uncontradicted. 

The chemical nature and formation of die-drawn and 
cast metal are entirely different. 

They show that the Lowe cast trap cannot prevent 
gas escaping through its walls, and cannot hold the seal 
intact because water percolates through it ond sewage’ 
corrodes it. 

‘The water sweated through the walls of the cast 
trap, as | have just mentioned, and then ran together 
in drops, which united and flowed away in a small 
stream. A trap as porous as this would permit the 
passage of noxious gases through the pores of its walls, 
under ordinary atmospheric pressure, without diffi- 
culty” (Rec., p. 12). “The porosity of cast pipe or 
‘ast lead generally for such purposes, even where not 
manifest at first, is operated upon by the gases pene- 
trating the pores and setting up chemical action 
which corrodes the material and permits the passage 


Lo 


of gases which are offensive and unhealthy” (Ree., pp. 
19, 20). 


‘Cast lead traps, being porous in their character as 


compared with traps made of compressed and drawn 
lead, are readily attacked by corrosive liquids which 
come in contact with the inner surfaces of the traps, 
and are also, because of their porosity, far more likely 
to permit the escape of gas through their porous walls 


than is the case with wrought lead traps ” (Ree., p. 20). 

— My recollection is that the action of the chemicals 
on the cast lead was about twenty per cent. more rapid 
than upon the wrought lead” (Ree., p. 21). 

‘“ | am convinced, from my own experience, that the 
cast trap is so porous as to permit injurious gases to 
filter through the walls, and, in my opinion, the loose 
texture of the cast lead permits it to rot, for the reason 
that the air and gases soak, so to speak, through its 
substance ” (Ree., p. 25). 

Of the functions, then, essential to the operation of 
it trap, the Lowe trap possesses only the proper shape. 

“Cast seamless traps have the curves or bends essen- 
tial to constitute a trap, but not the structural proper- 
ties of drawn or wrought lead necessary to a perfect 
trap ’ (the italics are ours) (Rec., p. 26). 

[It appeared to be operative as a trap, but actually it 
was not. 

The McCloskey trap does therefore subserve uses 
which are new as compared with any effectually accom- 
plished by the Lowe trap, and also has other advan- 
tages. It also breaks, if at all, regularly (Rec., pp. 14, 
20); will solder more readily (Rec., pp. 14, 26) ; has 
greater strength (lec., pp. 15, 18, 20); is more easily 
manipulated and fitted (Rec., pp. 20, 25). 

The Lowe trap had the requisite peculiar shape. 

The soldered crap lacked even this, because it was 


not of uniform bore or thickness and was also pieced 
and soldered. 


[ 


Die-drawn pipe, having its peculiar properties, was 
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old. Sut the trap 1 sult is the first contrivance enmbrac- 


ing all the essential propertie XN and functions or if frap, 


which has not only the proper shape, but is also gas 


tight, water tight, uniform in thickness, easy to make 


and of a structure which effectually resists chemical 


action tencing to destroy it. 


* 


- 


. 
° 


One of the witnesses sums the matter up as follows: 
‘The great value of the die-drawn seamless trap of 
lead is that it unites the shape which ‘is necessary to 


the plumber’s trap with those properties of wrought 


‘lead which had previously been known in straight lead 


pipe. These properties of shape and of the character 
of wrought lead were never included together in one 
device until the die-drawn seamless trap of soft metal 
was contrived. It is this conjunction of qualities 
which had always been separate from each other, and 


never brought together in one device, that makes the 


‘“* die-drawn seamless trap «a most valuable article in the 


a 
. 


trade. | ean explain these differences further. 
“ Cast lead pipe has neither the structural properties 


‘of drawn or wrought lead nor the curves or bends 


. 
© 


* 
° 


essential to constitute a trap. 
* Drawn lead pipe has the structural properties of 
drawn or wrought lead, but not the curves or bends 


‘ essential to constitute a trap.” 


a 
. 


o 


+ 
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‘Cast seamless traps have the curves or bends 
essential to construct a trap, but not the structural 
properties of drawn or wrought lead necessary to a 
perfect trap. 

“ Die-drawn seamless traps, however, combine both 
the structural properties of drawn or wrought lead (like 
drawn lead pipe) and the curves or bends (like the cast 


‘ trap) essential to constitute a perfect trap. Before the 


die-drawn trap the properties of a trap and the prop- 
erties of a drawn lead pipe had never been provided in 


one and the same thing” (Rec., p. 26). 


"It cannot avail to argue that the Love cast trap has 


some of the properties of the trap in suit, die-drawn 
straight pipe has others ; therefore the trap in suit has no 
new properties. Ifa contrivance is not new because 
its several parts are old, very few patents could be sus- 
tained. 

Similar combined advantages sustained the patent in 


Smith vs. Goodyear Co. (supra). 


(c) Again, it cannot be said the patent in suit is for an 
article of manufacture whose novelty consists in a MERE 
change of materials, 

The substitution of die-drawn seamless metal for cast 
metal enables the device to perform its appropriate 
functions in a new, improved and highly useful way, 
and enables it to perform functions efficiently, which 
the old structure of old materials could not perform. 
The old structure, failed to perform one or more of 
the essential functions of the device. 


Cantrell vs. Mellick, 117 U. S., 689. 


The trap was an absolutely new thing. Never before 
was curved wrought metal made having a uniform 
thickness. 

The patentee of the patent in suit discovered how to 
produce it, and describes his process in his specifica- 
tions. The metal or pipe is formed curved. It is not 
formed straight and then bent. It is a new material 
for traps, not simply a new shape ; and the adoption of 
the new material was only rendered possible by the in- 
vention of a peculiar mode of producing the new 
article. 

Straight pipe could not be made into the curved 
traps, and, on the other hand, as one of the witnesses 
says: “It is equally clear to me that the die-drawn 
seamless trap cannot be converted into a piece of 
straight lead pipe that would be good for anything” 
(Rec., p. 21). 


1s 


volved invention, as was said by this Court in the Dental 
Vuleanite Co. case: “If such a substitution involves a 
new mode of construction, or develops new uses and 
properties of the article formed, it may amount to in- 
vention. The substitution may be something more than 
formal. It may require contrivance, in which case the 
mode of making it would be patented” (the italics are 
Ours ). 

(da). There 1s invention disclosed in the pate nt in surt 
beyond what was necessary to construct the apparatus. 

The one remaining ground upon which Judge 
WHEELER refused to admit the evidence on the second 
hearing was that there was no invention dependent on 
the process of making separate from the apparatus. In 
this connection he used the‘ following language: ‘“ A 
patent for leaden pipe would not be good, as it would 
be for an effect, and would consequently prohibit all 
othe: persons from using the same article, Aoweve 
manufactured” (the italics are ours). Clearly, the 
Judge did not comprehend those parts of the specifica- 
tion which describe the invention as being a product 
manufactured by a particular process. The patent does 


not cover die-drawn seamless traps of soft metal, how- 


ever manufactured, but only when manufactured by a 
particular process, as shown above. 

The patentee discovered that a new article of manu- 
facture could be produced by “ causing soft metal to 
issue in variable quantities from opposite sides of a 
die.” This is separate and distinct from the invention 
of an apparatus or machine for carrying out this pro- 
cess. 

But it is quite clear that Judge WHEELER did not 
recognize the discovery by the inventor of the process 
of ‘‘ causing soft metal to issue in variable quantities.” 
If he had recognized the discovery of the process his 
decision must have been different, for he said: 


Clearly, then, the substitution of the new material in- 
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“A patent may be valid for a process and another 
be valid for the means of carrying it out ;” 
Ph illips vs. hoche rt, 31 Fed. Rep., 39. 
See also cases above cited. 


FIFTH POINT. The judgment appealed 
from should be neversed and the prayer 
of the complainant’s bill granted. 


FrepERIC H. Berts. 
Counsel! for Appellant. 


B41 | 


Supreme Court of the a. S. 


October Term, 1S8oo. 
| 


SAMUEL W. FowLer, 
Appellant, 


ROBERT HAMIL. 


? 
| 
' 
| 


Brief for Robert Hamil, Appellee on the above 
appeal.—Statement. 


The infringement charged against the appellee 
was the use by him, as a mechanical plumber, of 
a Die-Drawn Seamless Trap, at Greenburg, in 
the State of New York, on the 21st of October, 
1879 (Rec. 7 4). This use by the appellee 
was in the course of repairs to a house then 
occupied by James A. Whitney, Esq., the former 
Solicitor for the complainant ; the appellee then 
believed that the sole object of this infringe- 
ment suit against him, was for the purpose of 
affecting the appellee’s action against said Whit- 
ney for services rendered, and material furnished, 
then pending in the Supreme Court of the State 
of New York, for Westchester Co. 

In consequence of this belief, the appellee's 
sole object in defending this suit was to avoid 
litigation with the least possible expense, and 
hence interpose the plea herein and prosecute 


*?) 


his defense thereunder, resting entirely upon the 
decisions of the Circuit Court below, in the case 


of McClosky vs. Du Bots, originally decided 


April 28th, 1881, and again decided upon a re- 


hearing later in the same term. 


POINT FIRST. In answer to the defend- 
ant’s second point, it seems to us that the fact 
that the complainant replied, and failed to raise 
¢ that question in the court below, is a sufficient J 
answer on the part of the appellee. 


POINT SECOND. The appellee contents 
himself with submitting the decisions of Mr. 
Justice Wheeler in the court below, in the former 


suits of MecClosky vs. Du Bois, which involve 
the same patent. 


U. S. CIRCUIT COURT—SOUTHERN DISTRICT 
OF NEW YORK. am 


~ 


McCLoskey zv. Du Bots e ad. 
Decided April 28. 1881 


WHEELER, J. : 


“This case rests upon Letters Patent No. 220,767, 

issued to the orator, and purporting to be for an im- 

8 provement in soft-metal traps. Several questions 

arise upon the defenses made, and among them one 

upon the patent itself as to whether it covers any 
patentable invention or any invention at all. 


The specification states : 


The object of this invention is to provide what are commonly 
termed, ‘ Plumbers’ Traps,’ which are ordinarily made of lead of a » 
quality superior to those made before the date of my invention 


and at much less expense. 


lhe said invention comprises, as a new article of manufacture,a % 


die-drawn seamless soft-metal trap, the same being the trap re- 
sulting from the practice of the means and methods herein 
specified as embraced in my invention—the practice of the pro- 
cess of causing soft-metal to issue with variable velocities or in 


variable quantities at opposite sides of an annular die. 


Then what the figures accompanying are, one being a 

sectional, and another a side, view of the traps, and 

— the rest views of apparatus to make them; and then 
that— 


My said invention may be manufactured by any suitable process, 


means, or apparatus, whereby soft metal may be caused to pass 
in variable quantities or at variable velocities through or from an 


annular die. 


And then describes the apparatus constituting one 
means by which the trap may be produced and the 
mode of production, stating further that the ‘ walls of 
the trap * * * thus formed will be of uniform 
thickness at the inner and outer sides of the bends 
or curves,’ and that it issues from the die ‘inthe form 
of a pipe of greater or less curvature and with solid or 
seamless walls, the outer surfaces of which are more 
or less marked with longitudinal striations from end 
to end of the trap, which latter is thus distinguished 


from other traps by its peculiar appearance.’ 


‘he claim is for— 


~ 
ee 


A die-drawn seamless trap of soft metal, as a new article of 


manufacture, substantially as herein described. 


There is nothing further in the patent showing what 
traps of this sort were in use or known before or 
any other advantages of this trap. Neither ts there 

aL anything in the evidence or case on the record show- 


ing anything wherein a die-drawn trap is any different 


oo em. 


from or better than other traps. These traps are 
simply bends of water-pipes downward and then 
upward far enough to hold sufficient water in the 
bends to fill the bore of the pipes at the lowest point 


and prevent the passage of air or gas. It Is a part 


lé 
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of common knowledge that such traps were made 
prior to.this patent or invention of lead, and perhaps 
of other soft metal, by moulding or casting. ‘Traps 
so made were in very common use in the drainage of 
houses in cities. This common knowledge and use 
courts take judicial notice of in cases of this kind. 
(Lrown v. Piper, 91 U.S., 373; Terhune v. Phillips, 99 
U.5S., 592; QGutrile v. Ardito, 17 Biatchf., 400.) 


was the duty of the orator to point out in his speci- 
fication the improvement which he claimed to be his 
invention. (Rev. Stats., sec. 4888.) He had the right 
to assume, the same as others had, that notice would 
be taken of this common knowledge; but he was 
bound to show what there was beyond that which he 
claimed to be his. With this burden upon him he 
cannot justly claim that there are differences or 
advantages in favor of his, which should be pre- 
sumed to exist, beyond what he has specified. The 
patent must be taken as it reads in the light of 
common knowledge until it is shown to cover more by 
those who claim it does cover more. 


Looking at the old and well-known structure and the 


patent at the same time—and there is nothing differ- 
ent between the old and the new, except that the old 
is cast or molded and the new is drawn through a die 
—they are to be made of the same material and are to 
operate for the same purpose in precisely the same 
way. ‘The new are said to be of uniform thickness 
about the bends, but so are the old. The new are 
said to be seamless, but the old are solid at the junc- 
ture of the molds. ‘The new are said to be marked 
with ‘longitudinal striations,’ but these have nothing 
whatever to do with the quality or operation of the 
trap. They are merely the inevitable marks of the 
die. They are said to distinguish in appearance the 
new from the old; but that would only be the subject 
of a design patent, if of any. The only difference 
there can be in reality is that oneis cast and the other 
is drawn. If there is any substantial difference be- 
tween lead or other suitable metal when cast and 


~) 


when wrought or drawn well enough known to be the | 
subject of judicial notice the court should doubtless 
regard that difference. ‘There is a well-known differ- 
ence between cast-iron and wrought-iron; but this ts 
not because casting makes the difference. Only iron 
of the quality of cast-iron can be cast. It is not so 
or is not commonly known to be so of lead or other 
suitable soft metals. They may be either molded or 
wrought or drawn of the same quality, and are appar- 
ently of the same quality when done. ‘These old and 
new traps are therefore alike in the sense of the pat- 
entlaw. ‘They are of the same material and accom- 
plish the same result in the way. ‘The sole difference 
is that in appearance between the bark like surface of 
one and the striated surface of the other. ‘There is 
nothing between the two to be invented, and the pat- 
ent covers no invention. (Wood Paper Patent, 23 
Wall., 562.) However meritorious an invention of 
the means for making a drawn trap might be, this 
patent, which, while it describes means is for the pro- 
duct only, has nothing to rest upon. 


The bill is dismissed, with costs. 


Mr. James A. Whttney for the plaintifl 
Mr. Peter Van Antwerp and Mr. Rodney Mason for the 


defendants,” 
McCLoskey v7. Wu Bots, 
Decided April Term, 188: 
WHEELER, ]. : 20 


‘This cause has been heard since a decretal order for 
dismissing the bill of complaint and before decree 
signed upon a motion of the plaintiff to reopen the 
case for the introduction of new evidence as to 
the novelty and utility of the patented trap. It is 
plain that the motion should not be granted unless 
the new evidence would vary the case and probably 
lead to a different result. 
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21 ~+#‘The patent is simply for a die-drawn seamless soft-metal 
plumber’s trap made by forcing the metal thrcugh 
dies at varying velocities on opposite sides. It de- 
scribes nothing to distinguish these traps from others 
except the mode of manufacture and longitudinal 
striations appearing upon them, which are merely the 
result of the manufacture, and have nothing to do 
with the quality or operation of the traps. ‘The pat- 
ent assumed that soft-metal traps were before known 
and in use, and, besides, that fact was a matter of 
common knowledge, of which the court took judicial 
notice. There was no evidence as to the quality and 
characteristics of the die-drawn traps as compared 
with the cast traps before most in use. The new evi- 
dence would tend to show that their walls have greater 
solidity and more perfect uniformity, and that they 
are more elastic, and that the quality of the metal is 
changed and improved by the process of drawing, 
and that they have largely superseded all others in 
use. All these differences are due to the process of 
manufacture in forcing the metal through dies, all 
»! of which effects were before well known. They are 


aw ® 


the same as the differences between cast and drawn 
lead pipe, as was shown in Lerey v. Zatham (14 How., 
156). There the testimony was that the drawn lead 
pipe ‘was superior in quality and strength, capable of 
resisting much greater pressure, and more free from 
defects than any pipe before made; that in all the 
modes of making lead pipe previously known and in 
use it could be made only in short pieces, but that by 
this improved mode it could be made of any required 
length and also of any required size, and that the in- 

24 troduction of lead pipe made in the mode described 
had superseded the use of that made by any of the 
modes before in use, and that it was also furnished at 
a less price.’ 


Still the court said,through Mr. Justice McLean: 


‘A patent for leaden pipes would not be good, as it would be for 
an effect, and would consequently prohibit all other persons from 


using the same article, however manufactured Leaden pipes 


* ~~ or 
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are the same, the metal being in no respect different. Any 
difference in form and strength must arise from the mode of 
manufacturing the pipes. The new property in the metal claimed 
to have been discovered by the patentees belongs to the process 
of manufacture, and not to the thing made.’ 


And in Collar Company v. Van Deusen, (23 Wall, 53°) 
Mr. Justice Clifford said: 

‘Articles of manufacture may be new in the commercial sense when 
they are not in the sense of the patent law. New articles of 
commerce are not patentable as new manufactures unless it appears 
in the given case that the production of the new article involved 
the exercise of invention or discovery beyond what was necessary 
to construct the apparatus for its manufacture or production.’ 

The plaintiff did not discover that soft-metal could be 
wrought through dies, nor that the quality of wrought 
soft-metal is generally superior to that which is merely 
cast, and does not pretend that he did; and his pat- 
ent is not for any such discovery, nor for the applica- 
tion of it. He constructed a machine by which 
crooked pipe could be made of soft-metal the same as 
straight pipe had before been made, and the crooked 
pipe could be cut off so as to constitute traps. His 
patent is for the traps made in that way, for the effect 
merely of that machine. He has not the discovery of 
any principle, even such as Tatham had in the work- 
ing of soft-metal to support his patent as the minor- 
ity of the Court in Ze Hoyv Zatham thought Tatham 
had to support his patent. 


This newly-offered evidence of the differences in quality 
between the drawn traps and cast traps shows merely 
the differences between drawn pipe and cast pipe or 
wrought lead and cast lead, and could not affect the 
decision of the case at all in the view taken of it by 
the court. If this construction of the patent and 
view of the case are wrong, they can be corrected by 
appeal. 


The motion must be denied. 
Mr. James A. Whitney for the complainant. 


Mr. Peter Van Antwerp and Mr. Rodney Mason for the 
defendant.” 
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29 POINT THIRD. The appellee therefore submits that 
the judgment of the Circuit Court below should be 
affirmed with costs. 


Dated New York, March 27th, 1891. 


HowarRpD A. SPERRY, 
Solicitor for the Appellee 
and of Counsel. 
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| FILED, 
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JAME MCKEN 
AMES H. wCAENNEY, 


A. S. Supreme Court. a 


FLORENCE S. FOWLER, 


Adm r, ete. 


VS. 


RoBERT HAMILL. 


AFFIDAVIT OF DEFENDANT'S SOLICITOR IN 
OPPOSITION TO MOTION FOR LEAVE 


TO INTERVENE. 


HOWARD A. SPERRY, 
Solecttor for Deft. 
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Al. S. Supreme Court. 


FOWLER, Adm'r. ae . 
| No. 4 Calendar, 
” 1800. October 
Vs. oar 
erm. 


HAMILL. 


Southern District of New York, Ss. 


HOWARD A. SPERRY on oath says: That he is 
the solicitor of defendant, and has been since the begin- 
ning of this suit. 

That a motion for leave to intervene was made by 
the same person who now moves, through his same 
counsel in the Circuit Court, before the trial of this 
action, which motion was after a full hearing denied, 
and to the papers used on, and the decision of that 
motion, deponent begs leave to refer in support of this 
affidavit, especially in contradiction of the alleged 
offers to defend for defendant ; certified copies of same 
being herewith submitted. 

That thereafter a trial was had before Mr. Justice 
Shipman, holding the Equity Term of the U. S. Cir- 
cuit Court, at New York, the complainant being rep- 
resented by Messrs. Wm. J. Underwood and James C. 
Cloyd, as counsel, and the defendant, by deponent, 
which trial resulted in the dismissal of the plaintiff's 
bill; and was based upon the former decisions in favor 
of the party making this motion, who was therein rep- 
resented by the solicitor now appearing for him; and 
that successful issue of this suit is a sufficient answer 
to all the charges of collusion ever made herein; al- 


Court of the United States for the Southern District 
of New York. 


3d. Because the proceedings under which the title 
of the appellants is based were coram non judice and 
void.” 


(a.) The affidavits and proofs before the Court 
submitted by the appellant completely and effectually 
answer all the allegations of collusion which are sub- 
mitted in the moving papers of Dubois, although 
the said allegations of collusion are founded solely 
and wholly upon information and belief, and no 
sources of information or grounds of belief are sup- 
plied. 


(b.) A similar motion founded upon substantially 
the same allegations was made by the same party, 
Dubois, in February, 1882, in the Circuit Court of 
the United States for the Southern District of New 
York, and said motion was fully argued before the 
Hon. Samuel Blatchford, then Judge of the said Cir- 
cuit Court, and was by him denied March 11, 1882. 


(c.) The counsel for Dubois in open Court on the 
16th day of March, 1891, upon the return of his 
notice of this motion publicly and emphatically 
withdrew all the charges of collusion and abandoned 
that as a ground upon which to intervene and take 
testimony on this appeal. 


SOS se eee» 6 


The appeal in this case was allowed June 16, 1885, 
by Hon. Hoyt H. Wheeler, sitting as Circuit Judge 
in the Southern District of New York, upon the 
petition of the solicitor for the appellant, which 
recited all the proceedings prior to the decision 
of the cause, “ and that on the 21st day of April, 1883, 
‘* a decree was made in said suit and duly entered, 
‘whereby it was ordered, adjudged and decreed, that 
‘* said billof complaint be dismissed, and that said Mc- 
‘‘Closkey pay to the above named respondent the costs 
‘* of said suit to be taxed, and thereupon the said 
‘‘ costs were taxed, and on the 16th day of June, 
‘* 1883, the final decree was entered in said cause, in- 
‘* cluding judgment for the amount of said costs as 
‘ taxed ” (page 53 of Printed Record). 

We submit that under such circumstances the ap- 
peal having been allowed by a careful and conscien- 
tious Justice of the Circuit Court and having been 
pending for nearly six years the Supreme Court 
should not allow a stranger to the record either 
under the claim of interest or as amicus curiee ** to 
intervene and to show by the testimony to be taken 
under the order of the Court,” that the allowance of 
this appeal upon all the facts essential to its allow- 
ance was erroneous. 

Upon the question as to whether or not under the 
facts the appeal was taken in season it is to be as- 
sumed that counsel for the parties to the record will 
be fully prepared upon the hearing of the appeal to 
discuss it. 


The title of the appellant is founded upon the 
decree of the Circuit Court of the United States for 


A A et th Sal aia 


the Southern District of New York entered by the 
direction of; tion. Wm. J. Wallace, Circuit Judge, 
and said decree has remained unreversed, unmodi 
fied and in full force and effect since the entry 
thereof, December 3, Is84 (page 51 of Printed 
ecord). 

lt is hardly to be conceived that this Court at the 
instance of this stranger will permit him or his 
counsel in any character to ‘* intervene and to show 
by testimony to be taken under the order of the 
Court” that this decree of Judge Wallace was er- 
roneous upon the allegation that he had no jurisdic 
tion of the cause. 

On neither or all of the grounds upon which the 
motion is founded should this stranger to the record 
be allowed to intervene to avert the argument of this 
appeal. 

The good faith of the application may be tested by 
the presentation of so serious a charge as that of 
collusion, and its abandonment upon the first occa- 
son that an opportunity is afforded to the persons 
charged to be heard in opposition thereto. 


Respectfully submitted, 
FRANK J. DUPIGNAC, 


WILLIAM 8S. BEAMAN, 
Of Counsel. 
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INLAND & SEABOARD COASTING CO. ET AL. VS. F. A. TOLSON. l 


l [In the Supreme Court of the District of Columbia. 


Declaration. Filed Mar. 11, 1884. 


Francis A. Torson, Plaintiff, ) 
US. | At Law. 
THE INLAND AND SEABOARD CoAsTING Company oF { No. 25170. 
THE Districr or CoLuMBIA, Defendant. ] 


The plaintiff sues the defendant, a body corporate under the laws 
of the United States, having its habitat in the District of Columbia, 
for that whereas the said defendant heretofore, to wit, on the 15th 
day of September, 1883, was possessed of a certain steamboat named 
and called, to wit, John W. Thompson, which said steamboat was 
used by the defendant for the transportation of freight and passen- 
gers on the Potomac river from and to the city of Washington, in 
the District of Columbia, and from and to divers other points and 
landing places in the States of Maryland and Virginia contiguous 

to the said river, which said steamboat was on the day afore- 
y said under the care, government, and direction of certain 

servants of the defendant, who were then and there navi- 
gating the said steamboat in and upon the said river and opposite 
to King George county, in the State of Virginia. 

And the said plaintiff was also on the day aforesaid possessed of 
a certain pier or wharf situate in the said Potomac river, distant 
from the Virginia bank thereof, to wit, 250 yards, and opposite. the 
said county of King George, in the said State of Virginia, and the 
said plaintiff on the day aforesaid was lawfully standing upon his 
said pier or wharf. 

Nevertheless the said plaintiff says that He the said defendant, by 
its servants aforesaid, so negligently, carelessly, and improperly nav- 
igated, steered, governed, and directed the said steamboat that by 
and through the mere nigligence, carelessness, and improper con- 
duct of the said defendant, by its said servants in that behalf, the 
said steamboat then and there ran and struck with great violence 
and force upon and against the said pier or wharf of the plaintiff, 

and thereby greatly broke and damaged the same, and 
3 thereby also he, the said plaintiff, was then and there cast 

and thrown with great violence against and upon one of the 
capstans or piles of the said pier or wharf, and his, said plaintiff's, 
left foot was thrown between one of the piles of the said pier or 
wharf and other timbers thereof, and was then and there greatly 
cut and bruised, and the bones thereof were crushed and broken. 

And plaintiff says that by means of the premises aforesaid he was 
then and there greatly hurt and wounded, and became and was and 
yet is sick, sore, lame, and disordered, and in consequence only of 
the said injuries the plaintiff was forced to suffer amputation of three 
of the toes of his said left foot, and plaintiff says that from the time 
of receiving said injuries to the present day he has suffered great 
pain therefrom and has been hindered and prevented from perform- 
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ing and transacting his lawful affairs and business by him during 
that time to be done and transacted. 
And also by means of the premises he, the said plaintiff, was 
4 forced and ob- to pay, lay out, and expend, and hath neces- 
sarily paid, laid out, and ex xpended, divers sums of money, to 
wit, five hundred dollars in all, in and about endeavoring to be 
healed and cured of his said wounds, hurts, and bruises occasioned 
aforesaid. 

And also by means of the premises he, the said plaintiff, has paid, 
laid out, and expended divers large sums of money, amounting in 
all, to wit, fifty dollars, in and about the repairing of the said pier 
or wharf so damaged as aforesaid. 

And plaintiff says that by reason of the said grievances and prem- 
ises he has been greatly damaged, to wit, twenty thousand dollars ; 
wherefore he brings his suit. 

And plaintiff claims twenty thousand dollars, besides costs. 

BIRNEY & BIRNEY, 
Attorneys for Plaintiff 


The defendant is to plead hereto on or before the first special term 
of the court occurring twenty days after service hereof; otherwise, 
judgment. 

BIRNEY & BIRNEY, 
Aitorneys for Plaintiff, 456 Louisiana Ave. 


5 Summons. Issued March 11, 1884. 


In the Supreme Court of the District of Columbia, the llth Day 
of March, 1884. 


Francis A. Torson, Plaintiff, ) 
US. | At Law. No. 
THE INLAND AND SEABOARD CoastTinG Company { = 25170. 
OF THE District oF CoLumBIA, Defendant. } 


The President of the United States to the defendant, Greeting : 


You are hereby commanded to appear in this court on the first 
day of its first special term occurring 20 days after service of this 
writ on you to answer the plaintiff’s suit and show cause why he 
should not have judgment against you for the cause of action stated 
in his declaration. 

Witness D. K. Cartter, chief justice. 

R. J. MEIGS, Clerk, 
By J. R. YOUNG, 
Assistant Clerk. 
BIRNEY & BIRNEY, Ailtorneys. 


Note.—The special terms of the court commence on the first 
Tuesday of every month except August, in which month there is 
no term of the court. 


——— 


FRANCIS A. TOLSON. 


Marshal's Return. 
Served copies of the declaration, notice to plead, affidavit, and 
this summons on the defendant by service on John W. Thompson, 
pres’t of said company, the 12th day of March, 1884. 
CLAYTON McMICHAEL, Marshal. 
Plea of the Defendant. Filed April 1, 1884. 


[n the Supreme Court of the District of Columbia. 


FraNcIS A. TOLSON . 
At Law. No. 
‘ 
sa , 25170 
ry ‘ Pe ’ Lv i . 
[He INLAND & SEABOARD COASTING COMPANY. 


The defendant says it is not guilty as alleged. 
NATH’L WILSON, 
Attorney for Defendant. 
Joinder in Issue. Filed April 2, 1884. 


In the Supreme Court of the District of Columbia. 


7 IrRANcIS A. TOLSON } 
| 
Us. ee = 
| 7 -No. 25170. At Law. 
INLAND & SEABOARD COASTING CoM- | ‘ 
PANY. J 


The plaintiff joins issue with the defendant upon its plea. 
BIRNEY & BIRNEY, 
Attorneys for Plaintiff. 
Note of Issue. Filed Apru 2, 1884. 


In the Supreme Court of the District of Columbia. 


~ 


Francis A. ‘TOLSON 
Us. { N > = ~ 
rr ’ ‘ ‘ Y = 0. 25170 Law. 
(He INLAND & SEABOARD COASTING COM- ' 
PANY. 


The cleark will please calendar this cause for trial. 
Pla-ntiffs’ att’ys, Birney & Birney. 
Def’t’s att’y, N. Wilson. 
Last pleading filed April 2, 1884. | 
BIRNEY & BIRNEY, 
Att’ys for PU ff. 
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8 Court Proceedings. 


Proceedings before the supreme court of the District of Columbia, 
holding a special term at law and circuit court in and for said 
District, and designated, by order passed in general term Septem- 
ber 25th, A. D. 1885, as division No. 1, commencing on the third 
Monday, it being the nineteenth day, of October, A. D. 1885. 


Monpbay, October 19th, A. D. 1885. 
By order of Walter 8. Cox, one of the justices of said court, pre- 
siding, the court is opened by proclamation of the marshal, pursu- 
ant to rule of court. 
2k * * + * 


TuursbDAY, January 7th, A. D. 1886. 


Session resumed pursuant to adjournment, Cox, justice, presiding. 


*« * « * } * 5 


FRANK A. Torson, PI’ff, | 
v8. | At Law. No. 25170. 
THE INLAND & SEABOARD CoASTING Com- | Cal., 375. 
PANY, Def’t. | 


9 Now comes here as well the plaintiff, by his attorneys, 

Messrs. Birney & Birney, as the defendant, by its attorney, 
Mr. Wilson, and a jury of good and lawful men of this district, to 
wit, John H. Shelton, Anthony Gaegler, George A. Birch, Alfred C. 
Newman, Elisha P. Taylor, Daniel Smith, Lawrence Hickey, Jasper 
M. Jackson, Theodore C. Barber, John W. Dyer, William R. Key- 
worth, and Stephen L. Kerney, who, being duly sworn to try the 
issue above joined, are respited until the meeting of the court to- 
morrow morning. 


iRIDAY, January 8th, A. D. 1886. 
Session resumed pursuant to adjournment, Cox, justice, presiding. 
*K * K *K * * * 
FRANK A. Totson, PI’t’ff, ) 
At Law. No. 25170. 


Us. 


| 

THE INLAND & SEABOARD CoastTING Com- { Cal., 375. 
PANY Co., Def’t. } 

10 Now again come here the parties aforesaid in manner 


aforesaid, and the same jury that was respited yesterday, 
who, after a further hearing of the case, are again respited until the 
meeting of the court to-morrow morning. 


SATURDAY, January 9th, A. D. 1886. 
Session resumed pursuant to adjournment, Cox, justice, presiding, 
* 7 * * * * * 


FRANCIS A. TOLSON. 5 


Francis A. Torson, PI’ff, ) 
v8. | At Law. No. 25170. 
THe INLAND & SeasoaRD CoAsTING Co., | Cal., 375. 
Def ’t. 


Now again comes here the parties aforesaid in manner aforesaid, 
and the same jury that was respited yesterday, who, after the case is 
given them in charge, on their oath say they cannot agree upona 
verdict ; whereupon they are discharged from further consideriug 
the case, and the case is continued. 


1] Proceedings before the supreme court of tle District of Co- 
lumbia, holding a special term and circuit court in and for 
said District, commencing the third Monday, it being the 18th 
day, of October, A. D. 1886. 
Monpbay, October 18th, A. D. 1886. 
By order of the Hon. Alexander B. Hagner, justice, one of the 
justices of said supreme court, presiding, the court is opened by 


proclamation of the marshal, pursuant to rule of court. 
* * * * * * * 


WEDNESDAY, December 1st, A. D. 1886. 
Session resumed pursuant to adjournment, Haguer, justice, pre- 
siding. 


os 4 ne 7K « *K * 
Francis A. Torson, PI’ff, 
US. | At Law. No. 25170. 
INLAND AND SEABOARD COASTING COMPANY, | Cal., 93. 
Def’t. J 
Now comes here as well the plaintiff, by his attorneys, 
1? Messrs. Birney WY Birney, as the defendant, by its attorney, 


Mr. Wilson, and a jury of good and lawful men of this Dis- 
trict, to wit, Joseph H. Helton, Levi Curry, Samuel Tinney, Samuel 
Brown, James H. Bryvum, Owen O’Hare, Charles G. Heitmuller, Dan- 
iel T. Donohue, William R. Curtin, Thomas J. Naylor, Joseph C. Lee, 
and George W. Wise, who, being duly sworn to try the issue above 
joined, are respited until the meeting of the court to-morrow morn- 
ing. 

Tuurspay, December 2d, A. D. 1886. 
Session resumed pursuant to adjournment, Hagner, justice, pre- 
siding. 


* * * * . * * 
Francis A. Totson, PI’ff, ) 
vs. | At Law. No. 25170. 
INLAND AND SEABOARD CoAsTING CoMPANY, { Cal., 93. 
Def’t. | 


Now again come here the parties aforesaid in manner afore- 
13 said and the same jury that was respited yesterday, who, after 
a further hearing of the case, are again respited until the meet- 

ing of the court to-morrow morning. 


ee 


ee ee ae 
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Fripay, December 3d, A. D. 1886. 


Session resumed pursuant to adjournment, Hagner, justice, pre- 
siding. 
* 


* * * * * * 
FRANCIS A. TOLSON, PI’ff. ) \t | aw No 25170 
é 4¢ . A « dt 4 . 
ca Cal., 93. 


INLAND AND SEABOARD CoastinG Co., Def’t. } 

Now again come here the parties aforesaid in manner aforesaid 
and the same jury that was respited yesterday, who, after a further 
hearing of the case, are again respited until the meeting of the court 
on Monday morning next. 

MonpDaA aa Dee: mber 6th. A. dD. LSS6. 


Session resumed pursuant to adjournment, Hagner, justice, pre- 
siding. 


14 Francis A. Torson, PI’ff, 
v8. | At Law. No. 25170. 
INLAND AND SEABOARD COASTING COMPANY, | Cal., 93. 
Def ’t. 


Now again come here the parties aforesaid in manner aforesaid 
and the same jury that was respited on Friday last, who, after a 
further hearing of the case, are again respited until the meeting of 
the court to-morrow morning. 


Turespay, December 7th, A. D. 1886. 
Session resumed pursuant to adjournment, Hagner, justice, pre- 
siding. 


Francis A. Torson, PI’t’ff, ) 
U8. | At Law. No. 25170. 
INLAND & SEABOARD COASTING COMPANY, | Cal., 93. 
Def ’t. | 


Now again come here the parties aforesaid in manner aforesaid 
and the same jury that was respited yesterday, who, after a further 
hearing of the case, are again respited until the meeting of the court 
to-morrow morning. 


15 WEDNESDAY, December 8th, A. D. 1886 
Session resumed pursuant to adjournment, Hagner, jus- 
tice, presiding. 
* * * * * * 
Francis A. Torson, PI’ff, 
v8. At Law. No. 25170. 
INLAND AND SEABOARD COASTING Co., Def’t. 


Now again come here the parties aforesaid, in manner aforesaid, 
and the same jury that was respited yesterday, who, after the case 
is given them in charge, on their oath say they find said issue in 
favor of the plaintiff and assess his damages by reason of the prem- 


| 
: 


, as 


FRANCIS A. TOLSON. 7 


ises at the sum of eight thousand dollars, besides costs. Therefore 
it is considered that the plaintiff recover against said defendant 
eight thousand dollars for his damages, in manner and form as 
aforesaid assessed, and $ for his costs of suit, and ‘have execu- 
tion thereof. 


16 Motion for New Trial on Exceptions. Filed Dec. 11, 1886. 
In the Supreme Court of the District of Columbia. 


RANK A. Touson, Plaintiff, 
Us. 


THe INLAND AND SKABOARD CoastTiING Company, Defendant. 


Now comes the defendant, by its attorney,and moves the court for 
a new trial on exceptions taken at the trial. 
NATH’L WILSON, 
Att’y for Deft. 


Motion for a New Trial Because Evidence Insufficient & Damages Ex- 
cessive. Filed Dec. 11,1886. 


In the Supreme Court of the District of Columbia. 


F. A. Totrson, Plaintiff, 
vs. At Law. 
Toe INLAND & SEABOARD CoAsTING Company, Defendant. 


Now comes the defendant, by its attorney, and moves for a new 
trial in the above-entitled cause— 
17 1. Because the evidence is insufficient in law to sustain 
the verdict. 
2. Because the damages awarded by the jury were excessive. 
NATH’L WILSON, 
Att’y for Def’t. 


Motion for N if Trial Because Verdict Contrary to Kvidence. Filed 
Dec. 11, 1856. 
[In the Supreme Court of the District of Columbia. 


I, A. Torson, Plaintiff, 


Us 
| ‘ ; ‘ ‘ -At Law. 
THe INLAND AND SEABOARD COASTING CoMPANy, De- { 
fendant. ] 


Now comes the defendant, by its attorney, and moves the court 
for a new trial in the above-entitled cause— 
1. Because the verdict is contrary to the evidence. 
2. Because the verdict is contrary to the instructions of the court. 
3. Because the verdict is unreasonable. 


THE INLAND & SEABOARD COASTING CO. ET AL. VS. 


4. Because a new and material fact, unknown at the time of the 
trial and not ascertainable by reasonable diligence by the defendant, 


has come to light since the trial. 7 
NATH’L WILSON, 
Att'y for Def’t. 


18 SaturDAY, December 18th, A. D. 1886. 


presiding. 


* * $ * ¥ x > 


Francis A. Torson, PI’ff, 
v8. 
INLAND AND SEABOARD CoastTING Co., Def’t. 


Upon hearing so much of the defendant’s motion for a new trial 
as is addressed to the discretion of the court, it is considered that the 


same be, and are hereby, overruled. 
Appeal by defendant. 


Appeal from Order Denying New Trial. Filed Dec. 18, 1886. 


In the Supreme Court of the District of Columbia. 


F’. A. Torson, PI'’ff, 


v8. At Law. No. 25170, 


THE INLAND & SEABOARD CoastINaG Co., Def’t. f 
19 Now comes the defendant, by its attorney, and appeals from 
the order of the court overruling and denying the motion 
for a new trial because the evidence is insufficient and because the 
damages awarded awarded by the jury were excessive. 


NATH’L WILSON, 
Att'y for Def'’t. 


Appeal from Order Denying New Trial. Filed Dec. 18, 1886. 


In the Supreme Court of the District of Columbia. 


F. A. Toxson, Pl’ff 
an ‘ At Law. 
. C ' » ( No. 25170. 
Tue INLAND & SEABOARD COASTING Company, Def t. J ees 


Now comes the defendant, by its attorney, and appeals from the 
order of the court overruling and denying the motion fur a new 
trial because the verdict is contrary to the instructions of the court 
and because the verdict_is unreasonable. 


NATH’L WILSON, 
Att’y for Def’t. 


Session resumed pursuant to adjournment, Hagner, justice, 


ba Law. No. 25170. 


.. 


{ FRANCIS A. TOLSON. 9 


| 20 Bond for Appeal to General Term. Filed Dec. 18, 1886. 


In the Supreme Court of the District of Columbia, the — Day of 
December, 1886. 


Francis A. Torson, Plaintiff, 


v8. | rier 
, ;, ' ' At Law. No. 25170. 
Tue INLAND AND SEABOARD Coastina Com- { “** *““ 0. 2ol7t 
d PANY, Defendant. | 


The defendant having appealed to the general term from the 
judgment pronounced herein on the 8th day of December, 1886, in 
the circuit court, and J. W. Thompson, H. A. Willard, Samuel 
Norment, and J. H. Baxter, sureties for said appeal, the defendant, 
for itself, its successors and assigns, the sureties, for themselves and 
each of them, their heirs and each of their heirs, executors, and ad- 
ministrators, appearing and submitting to the jurisdiction of said 
general term, hereby undertake and abide by and perform and pay 
its judgment, which they agree may be pronounced against all of 

them. | 

21 [seaAL.| THE INLAND & SEABOARD COASTING 

CO. OF THE D. OF C., 
By J. W. THOMPSON, President. 

J. W. THOMPSON. 

> H. A. WILLARD. 
SAM’L NORMENT. 
J. H. BAXTER. 

Approved. 
A. B. HAGNER. 


Dec. 18, ’86. 
Dec. 14, 1886. 


We consent that on the overruling of the motion for new trial 
before the trial justice this undertaking may be approved asa super- 


: sedeas. 

BIRNEY & BIRNEY, 
Att’ys for Plaintiff. 
‘ 22 Order Extending Time to File Bill of Exceptions. 


In the Supreme Court of the District of Columbia. 

Fes’y Sru, A. D. 1887. 
TOLSON 
vs. At Law. No. 25170. 
THE INLANDS& SEABOARD COASTING Co. : 
The time for sett-ing and signing the bill of exceptions in the 

' above-entitled cause is hereby extended te Feb’y 12, 1887. 

A. Bb. HAGNER. 
2—229 
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Frp’y 12, 1887. 
Hagner, justice. 
Francis A. Torson, PI'’ff, ) 
US. AT ~<_ ~ 
- ¥ % ¥ At Law. No. 251 (), 
INLAND AND SEABOARD CoAstING CoMPANY, | 
Def’t. 


Now again comes here the defendant, by its said attorney, and 
tenders to the court here its bill of exceptions to the rulings 
23 of the court on the trial of this case,and prays that they may 
be duly signed, sealed, and made a part of the record now for 

then, which is done accordingly. 


24 In the Supreme Court of the District of Columbia. 
Francis A. Touson, Plaintiff, ) 
: | 
Us. | — 
>At Law. No. 25170. 


THE INLAND AND SEABOARD COASTING Co. | 
OF THE District oF CoLuMBIA, Defendant. 


The Defendant's Bill of Exceptions. Filed Feb. 12, 1887. 


On the trial of this case the plaintiff, to maintain the issues on his 
part joined, offered testimony tending io prove that the defendant is 
and was on the 15th of September, 1883, a body corporate incor- 
porated under the laws of the United States and the owner of the 
steamboat John W. Thompson, which said steamboat was on the 
day and year aforesaid and at the time the injury complained of in 
the declaration was inflicted engaged in the transportation of freight 
and passengers on the Potomac river, under the management of the 
defendant, its servants and employees, and that said steamboat is of 
about 500 tons burden. 

And thereupon the plaintiff appeared and was sworn as a witness 
on his own behalf and testified as follows: 


25 In the Supreme Court of the District of Columbia. 
TOLSON 
v8. 
INLAND SEABOARD C. Co. 
W AsHIneToN, D. C., December 2, 1886. 
Court met pursuant to adjournment. 
Present: On behalf of the plaintiff, Birney & Cole, and on behalf 
of the defendants, Nathaniel Wilson, Esq. 
Testumony for Plaintiff. 
Frank A. TOLson sworn and examined : 
By Mr. Birney: 


Q. You are plaintiff in this case ? 
A. Yes, sir. 
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Q. Where do you reside? 
A. King George county, Virginia. 
. How far from this city ? 
A. I guess about 45 miles. 
Q. What was your occupation in 1883 ? 
A. Farmer. 
Q. Where is your farm located with reference to the river ? 


| 26 A. It is situated opposite Maryland Point. 
| (). Is the farm directly on the river ? 
‘ 7 + ° = 

— A. Yes, sir; on the river. 


(). There was a pier near your property. Were you at that time 
in possession of that pier? 

A. Yes, sir. 

@. State what it was used for. 

A. Landing for boats. I had it built to have all boats stopped 
there; it was a part of my meansof making a living. 

Q. Will you describe that? 

A. It was built in the shape—about 12 or 14 feet front and runs 
back to about 30 feet; the front of the wharf is about 12 or 14 feet 
and the back of the wharf is about 30 feet and runs in this shape, 
tending towards the land on that side, that side or the front, and it 
runs back, I think, about 28 feet on each side. I think that is about 
the dimension. I have never measured it carefully. 

Q. When was that pier constructed ? 

A. In 1888. 

@. At what time was it finished in 1883? 

A. I think it was finished somewheres in June. I did not keep 
the dates, but I can get the dates. I think it was in June. 

Q@. I do not care particularly about the month. It was in the 
summer of 1883? 

A. Yes, sir. 

(). How far from the shore is it? 

A. 227 vards. 

®. You are certain about that? 

A. Yes, sir. 
27 . Look at these photographie pictures which our friends 
on the other side have been kind enough to take and let me 
know which one of them best shows the pier ? 

A. This is the plainest picture (indicating). They both show 
very well. Let me see that one. The one looking west is clearer 
than the other. | 


(Mr. Birney describes to the jury the different photographs.) 


OOM me. . =a 


See - — 


_ 


Q. How does the pier face? 

A. That pier faces from the Virginia side to Maryland Point— 
oblique across to Maryland Point. That is the way that pier faces. 

Q. Which is up the river? 

A. This is up the river, and that is down (indicating). This side 
: is up towards Maryland Point, and that side is down towards 
" Q. The rear of that pier is towards your farm and residence? 
| A. Yes, sir; 227 yards back is my place. 
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Q. There is a shoal, I believe, between the shore and the pier? 

A. Yes, sir. 

Q. How far from the shore is your house? 

A. I guess about equal distance. My house from the landing— 
they have to come down the road—is about the same distance, 200 
or 300 yards. 

Q. From the shore in front of your house”? 

A. 300r40 yards. Itisupon ahigh bank. The distance acorss, 
I suppose, is 30 or 40 yards. 

Q. Do you know the steamer John W. Thompson” 
28 A. Yes, sir. 
Q. By whom was that steamer run and managed in 1883” 

A. The Inland and Seaboard Coasting Company; Jane Moseley 
and other boats; all considered the same company. 

Q. It was one of the boats of the Inland and Seaboard Coasting 
Company ? 

A. Yes, sir. 

Q. Will you state to us the occurrences of the 15th of September, 
1883, which caused your injury of which you complain here? 

A. It was the morning before I was hurt. I had started—well, a 
week or two before that I had started a barn, and that morning I 
was up on top of the roof covering the roof with some boards about 
three feet long, oak boards, that we get out there in the country. I 
had been up there two or three hours in the morning; about the 
time the boat was due. When it was below Stewart's wharf some 
four or five miles my wife hallooed from the house and told me 
there was some one who wanted to see me about going off—— 

CouNsEL: Do not state what your wife said. 

The Wirness: I wanted to tell the whole thing. 

The Court: But we have not time. 

Q. Somebody wanted to put something on the boat; is that it? 

A. Yes, sir. I am not going to say anything of what my wife 
said, but I want toshow how it happened right straight along. She 
called me to give me this information, that there was some one 

The Court: There is no use saying what she said. 

Q. Your went down, did you? 

A. Yes, sir; I went to the house, and there I meta lady, Miss 

Karns, daughter of E. E. Karns. She told me 
29 The Court: Never mind that. 
Q. What did she give you? 

A. I went along down to the landing with her, and there was a 
little colored boy who had a basket of pears, holding about a quarter 
of a peck or probably a little more, but a very small basket, and an 
empty demijohn, and she said 

The Court: Do not tell anything that the black boy said there. 

CouNnsEL: Never mind what was said. 

The Wrirnxss: I would like to tell it right straight along. 

The Covurt: Oh, no. 

ae Witness: I took the basket she wanted shipped up. She 
told me—— 


——_ 
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CounsEL: Never mind what was said. She wanted to send it to 
Washington ? 

The Witness: Yes, sir. I! put it in the boat. My wharf is situ- 
ated from the landing about—well, 227 yards. I put the basket in 
the little boat on the shore, and the demijohn. I took it from the 
colored boy, and about that time the Thompson had left Stewart’s 
wharf, below me, and was a good ways up, nearly, I suppose, within 
three or four minutes of the wharf. The dav was perfectly calm ; 
the tide was running up very strong. I bade the lady good-bye, 
and she told me 

The Court: Never mind what she told you. 

THe Witness: I went out and got these things right on the 
wharf. I put the demijohn down at one place and the basket at 

anotber, and then inside of the house I had another small box 
30 belonging to Miss Julia Jackson—that is, it was directed to 

her. I took the box and put on the manifest and mafea 
manifest for all three of these things. ‘There was one of the bas- 
kets—that is, a little basket was directed to Mr. Carpenter, the mate 
of the boat; the demijohn was directed to Mr. Whitney, the box to 
Miss Julia Jackson. I[ made the manifest out according to the di- 
rections, and when the boat came up | just, as a signal, waived my 
manifest, and she came along up—right straight along up to the 
wharf—and when she got within, [ suppose, two lengths of the wharf, 
there near the wharf, as you all see situated, the boat beaded ; came 
up this way (indicating) right in front of the wharf. There is Stew- 
art’s (indicating); here is my wharf (indicating); she came right 
along straight up this way (indicating) and when she got within prob- 
ably two lengths of tl:e boat the pilot ballooed out to me: “ Why in the 
hell don’t you put the signal up, the flag? What have you got? 
Hurry up.” By that time the boat was just in that position (indi- 
cating); I suppose her bow a little bevond my wharf, and he ran 
out of the pilot-house here and came on back, and from his remark 
I looked up this way at him (indicating), and when he came out I 
felt kind of confused, because he had never made such remarks to 
me before and I thought them rather rough, and he came out of the 
pilot-house and came over to the paddle-house and he rang the bell 
two or three times. I did not know whether to go back or which 
way, but, however, the boat just about that time—I got ready to 
catch the lines, as [ thought from his actions—it is generally cus- 
tomary to hand the lines, and 80 on, and I got ready to catch the 

lines, and this boat came right straight back in this way and 
ol back in that way (indicating), and before I got out of the 

way she struck this end of the wharf, and in striking it—l 
was standing off from the wharf about that far from the outside post, 
her capstan post, where we put the line on, a pile there and a pile 
here; I was standing in about that position (indicating). She struck 
this wharf a terrible blow right here, and in doing so it mashed all 
the planks up; jammed them up and threw me forward, and before 
I could get out of the way the outside pile mashed in these planks, 
breaking the outside plank, and a piece of it came over and caught 
my foot in there (indicating). Just about the time I was caught | 
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had my hand this way (indicating). Mr. Carpenter reached over 
and jerked a little basket I had in my hand I intended to give to 
Mr. Carpenter. I was afraid if I put it there with the rest of the 
freight they would not takeitup. Just about the time | was struck 
he grabbed me by the arm and grabbed the basket off, and I re- 
marked to him, “ My God, Webb, tell them to do something; they 
are killing me.” Just as I said that the boat moved off and left the 
demijohn and box on the wharf. They then went up the river, and 
I hallooed, “ For God’s sake, don’t leave me.” Somebody hallooed, 
Lay down on the wharf and hoist the flag up, and halloo ashore. I 
went on to ask them, for God’s sake, not to leave me, and they went 
up the river about 300 or 400 or 5,000 vards. While they were gone 
I laid down on the wharf for fear I might faint and fall overboard, 
or something of that sort. ‘They came back, and Mr. Carpenter was 
the first one—they made the landing, and Mr. Carpenter was the 
first one who came off, with a bucket of water and some lint to 

wrap ny foot up in. He told me to put my foot in the water 
o2 to keep it from swelling and as soon as I got ashore to send 

for the doctor. I was suffering very much, and I asked them, 
for God’s sake, to carry me ashore, and they put mein my small 
boat and they carried me ashore. There was some conversation 
there 

Q. You were just taken up to the house? 

A. Yes, sir; by the two colored men who were in the boat. 

@. You sent for the doctor? 

A. Yes, sir; a doctor was sent for immediately. 

@. What doctor? 

A. Dr. Ashton. 

Q. How long after your injuries did Dr. Ashton first see you ? 

A. I think he was there—I cannot tell exactly the hour, but not 
over a coupleof.nours. He lives about six miles from my house. 

Q. Before the boat had touched the wharf at all had she passed 
the wharf? 

The Witness: Before she touched the wharf? 

COUNSEL: Yes. 

A. Yes, sir; her bow probably was a little above one end of the 
whart. 

Q. How near the wharf had she passed? The boat came up the 
river. Supposing this to be your pier (indicating); she came up the 
river and passed it without touching it? 

A. Yes, sir. 

@. How near the wharf did it come” 

A. She probably was her width from the wharf. 

. How far did she pass the wharf? 
. The wharf is, of course, much shorter than her length. Her 
bow was above this end of the wharf (indicating) and probably her 
stern was not. That is about the position she laid in; her bow 
33 was above the wharf. 
Q. In what way did she then reach the wharf? 
A. Then she came Lack in this was (indicating). 


Q. Backed up? 


> 
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A. Yes, sir; backed up against the tide, and backed her stern in 
across the point of that wharf. 

Q. Something like that? 

A. Yes, sir; this is the outside of the wharf, and she came hack 
in that position (indicating). 

Q. At what part of the pier did she strike? 

A. (Referring toa photograph.) ‘That isthe front part of the pier, 
from there to there (indicating). The front lay inthat way. This, 
from that pile there to back here, is the other part of the wharf—in 
that way (indicating). She laid right in that position; she came 
back to that position (indicating). 

Q. You have gotten the wrong side. ‘The wharf faces east, isn’t it? 

A. Kast. 

Q. (Handing witness No. 2 photograph.) Please indicate there, 
as near as you can, against what part of the pier the boat struck as 
she backed up. You say she backed below the pier; where did she 
strike ? 

A. She struck on the corner—north corner, [ should judge; that, 
I should say, was the lower front corner. I do not know exactly. 

The Court: Down the river? 

The Witness: Yes, sir; next to Stewart’s wharf. 

Q. Farthest from your land? 
o4 A. Yes, sir. 
@. And down the river? 

A. Yes, sir. 

(). It is the lowest front corner? 

A. Yes, sir; I don’t know exactly the direction by the compass, 
[ could not tell it correctly. 


By Mr. Birney: 


(. The river is very irregular? 

A. But I can tell the upper corner or lower corner, 

®. Struck the lower corner’? 

A. Yes, sir. 

Q. What is that little post in there (indicating) ? 

A. That is where they put the capstan post. 

Q. Or snubbing post? 

A. Yes, sir; the capstan post. 

Q. That is used for what purpose? 

A. To put the line over when the boat makes fast to stop at the 
wharf. : 

Q. Where were you standing at the time the boat struck? 

A. I was 

The Court: What corner is that? 

A. It is just near the lower front corner. 

Q. Where in relation to the capstan post were you standing? 

A. 1 was standing with one of my feet resting against that post. 

Q. Against the capstan post? 

A. Yes, sir; and 1 was facing—this picture don’t give it exactly 
right. I was facing Stewart’s wharf that way (indicating). 
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35 @. Down the river? 

A. Yes, sir; the boat was coming up the river, and was 
facing towards the boat coming up, with my foot resting here (indi- 
cating). It is about the distance of three feet or more between here 
and all these posts inside. I was at the capstan post where they 
always stand—every man who attends to the wharf. There is no 
other place for him to stand at to attend to the wharf. 

Q. How far from the front of the wharf is that capstan post? 

A. I should think it was in the neighborhood of three feet from 
the front of the wharf—three feet from the front of the wharf or 
the side of the wharf; fully three feet. I never measured exactly. 

Q. How many piles are there at that corner of the wharf? 

A. At the corner of the wharf there are three heavy oak piles. 

Q. Do you know how far down the bottom of the river those piles 
are driven ? 

A. Not exactly ; they were cut, 1 think, 30 feet long or 35 feet 
long—those oak piles. 

@. Of what material was the body of the wharf made? 

A. The stringers were made out of this large pine—heavy pine ; 
very nice pine logs for the stringers; then the flooring was oak— 
chestnut oak. 

Q. How thick—how heavy ? 

A. Two-inch planking. 

Q. About how broad ? 

A. Some of the planks were ten inches, and some eight inches ; 
not all the same length, 

Q. The floor of the wharf, you mean ? 

A. Yes, sir; not all of the same width. 

36 ©. How fastened ? 

A. With spikes; yes; with spikes. I do not know what 
size you would call them, but heavy spikes. 

Q. Driven into those stringers below? 

A. Yes, sir: those stringers were hewed off so as to haul the bark ; 
they were the heart of the stuff. They were put up there nicely. 

Q.. Who built the wharf? 

A. Mr. Rogers. 

Q. What is his business ? 

A. He is a regular wharf-builder. 

Q. He built it for you ? 

A. Yes, sir. 

Q. Will your describe.to the jury, if you please, what your injury 
was—how you were hurt? 

The Witness: What—how I was hurt ? 

COUNSEL: Yes. 

A. My foot was crushed off here (indicating); left one toe, this 
large toe, and a piece of a toe that comes up; the doctor saved that. 
The balance of my foot was taken off. ‘That is the toe (indicating). 
The the bottom of my foot was all mashed up, too. | 

@. What was done with that? 

A. The doctor partly healed it up. 

Q. How much of your foot was amputated ? 
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A. I had three toes taken right off; then a great deal of the 
flesh underneath the bottom of the foot; that is healed up. 
Q. Was part of that flesh amputated ? 
A. Yes, sir; a large piece was taken right off the bottom of my 
foot. 
Q. What was the condition of your foot when you first saw 
37 it ~~ the accident ? 
It was just after the accident. It was all mashed up; I 


. ould not tell what was the matter with it; it looked bloody, and I 


thought I had lost my whole foot. The pain was very severe and I 
could not tell exactly what was the matter, but it was all full of 
blood and squashed out of the shoe, &c. 

Q. How did it effect the shoe? 

A. It mashed the shoe all to pieces. My foot came out of here 
and out of here (indicating.) The shoe was mashed right out; just 
the same as if it had been in a vice. 

@. What has been the condition of the foot from that time on? 

A. It has never healed up, and I am unable to do anything. A 
month or two ago I was compelled to stop walking almost; I suffer 
every time I walk, especia:ly here in the streets; | cannot stand it 
no time atall. In the country, where the ground is soft, I can get 
along a little better, but still 1 am unable to do any farming that 
has anything to do with walking. 

Q. What effect has it upon your ability to pursue your occupation 
as a farmer? 

A. I have had to stop altogether, except I have had to hire per- 
sons to do what I could do myself before that. 

Q. How does it effect you in walking in the country? 

A. I cannot walk at all; I do not go unless | am compelled. I 
go out and see to the feeding of the hogs and horses and something 
that is light outside; maybe a few yards from my house. ‘Vhat is 
about all I can do. 

Q. How does it effect vou when you ride? 
38 A. | cannot ride at all—no distance ; my foot hanging down 
that way, it causes it to swell. I cannot ride as well as I can 
walk. 

. You sav the foot is not healed ? 

A. No, sir. 

®. Have you had it under treatment ? 

A. Yes, sir; the doctor has never stopped. I get his medicine 
and use it now. 

(. You continue to dress it and take care of it? 

A. Yes, sir; all the time. 

Q. What doctor has attended you ? 

A. Dr. Ashton, King George county. 

Q. He is one of the ‘physici ans of King George county 

A. Yes, sir. 

Q. Have you had the foot examined here? 

A. Yes, sir. 

Q. By whom ? 

A. By Dr. Lincoln. I had it examined a year or two ago a little. 

3 —=)* 29 
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35 Q. Down the river? 

A. Yes, sir; the boat was coming up the river, and was 
facing towards the boat coming up, with my foot resting here (indi- 
cating). It is about the distance of three feet or more between here 
and all these posts inside. I was at the capstan post where they 
always stand—every man who attends to the wharf. There is no 
other place for him to stand at to attend to the wharf. 

Q. How far from the front of the wharf is that capstan post? 

A. I should think it was in the neighborhood of three feet from 
the front of the wharf—three feet from the front of the wharf or 
the side of the wharf; fully three feet. I never measured exactly. 

Q. How many piles are there at that corner of the wharf? 

A. At the corner of the wharf there are three heavy oak piles. 

Q. Do you know how far down the bottom of the river those piles 
are driven ? 

A. Not exactly; they were cut, I think, 30 feet long or 35 feet 
long—those oak piles. 

Q. Of what material was the body of the wharf made? 

A. The stringers were made out of; this large pine—heavy pine ; 
very nice pine logs for the stringers; then the flooring was oak— 
chestnut oak. 

Q. How thick—how heavy ? 

A. Two-inch planking. 

Q. About how broad ? 

A. Some of the planks were ten inches, and some eight inches ; 
not all the same length, 

@. The floor of the wharf, you mean ? 

A. Yes, sir; not all of the same width. 
ob ©. How fastened ? 

A. With spikes; yes; with spikes. Ido not know what 
size you would call them, but heavy spikes. 

Q. Driven into those stringers below? 

A. Yes, sir; those stringers were hewed off so as to haul the bark ; 
they were the heart of the stuff. They were put up there nicely. 

Q.. Who built the wharf? 

A. Mr. Rogers. 

Q. What is his business ? 

A. He is a regular wharf-builder. 

Q@. He built it for you? 

A. Yes, sir. 

Q. Will your describe to the jury, if you please, what your injury 
was—how you were hurt? 

The Wirness: What—how I was hurt ? 

COUNSEL: Yes. 

A. My foot was crushed off here (indicating); left one toe, this 
large toe, and a piece of a toe that comes up; the doctor saved that. 
The balance of my foot was taken off. ‘That is the toe (indicating). 
The the bottom of my foot was all mashed up, too. 

@. What was done with that? 

A. The doctor partly healed it up. 

Q. How-much of your foot was amputated ? 
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A. I had three toes taken right off; then a great deal of the 
flesh underneath the bottom of the foot; that is healed up. 

Q. Was pari of that flesh amputated ? 

A. Yes, sir; a large piece was taken right off the bottom of my 
foot. 

Q. What was the condition of your foot when you first saw 
37 it after the accident ? | 
It was just after the accident. It was all mashed up; I 
could not tell what was the matter with it; it looked bloody, and I 
thought I had lost my whole foot. The pain was very severe and I 
could not tell exactly what was the matter, but it was all full of 
blood and squashed out of the shoe, Kc. 

@. How did it effect the shoe? 

A. It mashed the shoe all to pieces. My foot came out of here 
and out of here (indicating.) The shoe was mashed right out; just 
the same as if it had been in a vice. 

©. What has been the condition of the foot from that time on? 

A. It has never healed up, and I am unable to do anything. A 
month or two ago I was compelled to stop walking almost; I suffer 
every time I walk, especially here in the streets; I cannot ‘stand it 
no time at all. In the country, where the ground is soft, I can get 
along a little better, but still I am unable to do any farming that 
has anything to do with walking. 

Q. What effect has it upon your ability to pursue your occupation 
as a farmer? 

A. I have had to stop altogether, sasapt | have had to hire per- 
sons to do what I could do myself before that. 

@. How does it effect you in walking in the country? 

A. I cannot walk at all; I do not go unless Iam compelled. I 
go out and see to the feeding of the hogs and horses and something 
that is light outside; maybe a few yards from my house. That is 
about all I can do. 

Q. How does it effect you when you ride? 
38 A. I cannot ride at all—no distance ; my foot hanging down 
that way, it causes it to swell. I cannot ride as well as I can 
walk. 

Q. You say the foot is not healed ? 

A. No, sir. 

(). Have you had it under treatment ? 

A. Yes, sir; the doctor has never stopped. I get his medicine 
and use it now. 

©. You continue to dress it and take care of it? 

A. Yes, sir; all the time. 

Q. What doctor has attended you ? 

A. Dr. Ashton, King George county. 

Q. He is one of the ‘physici ians of King George county ‘ 

A. Yes, sir. 

Q. Have you had the foot examined here? 

A. Yes, sir. 

Q. By whom ? 

A. By Dr. Lincoln. I had it examined a year or two ago a little. 
—229 
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Q. Did you give the date at which this occurred ? 

A. Yes, sir; September 15, 1883. It occurred between twelve and 
one o'clock that day. 

Q. Do you know where the pilot was at the time of that accident ? 

The Witness: Do I know where he was? 

COUNSEL: Yes. 

A. Yes, sir; he was right over the paddle-house; whatever you 
may call it. 

Q. How far from the pilot-house ? 

39 A. That is half the length of the boat, I judge. 


Cross-examination by Mr. WILson: 


Q. You say this wharf was built in thespring or summer of 1885 ” 

A. Yes, sir; it was built in the spring. 

Q. What time was it finished ? 

A. I could not tell you the dates exactly. 1 think it was finished 
somewhere in June. I can get the exact date. 

Q. No; I only want to know the month. 

A. I do not know; I cannot tell you. 

@. Finished in June? 

A. I say I cannot tell, but I can find out the dates from the time 
I paid Mr. Rogers. He built the wharf, and when he finished it I 
paid him the money. : 

©. What did it cost ? 

A. He has the bill. He can tell you what it cost. 

A. You do not know? 

A. I might know. I guess it cost about—now, I could not tell 
you. $125 or $130 was the bill, but he has the bill. He can tell 
you exactly what it cost. There were some little extras afterwards, 
and bolts and things that I do not know about. I do not know pre- 
cisely the amount. 

@. What was the piles made of ? 

A. Some of them of pine and some of them of oak. 

Q. There were three piles on each corner, weren’t there ? 

A. Yes, sir. 

Q. What were they made of? 
40 A. Oak. 
Q. All six piles were of oak ? 

A. Yes, sir. 

@. Were they fastened to the wharf? 

A. No,sir; I do not think they were,since I looked at them here. 
I do not think they were fastened. 

Q. Were they loose? 

A. They were jam up against the wharf; tight up against the 
wharf. 

I always thought they were bolted. 

q. Didn’t move backwards and forwards? 

A. No, sir. 

Q. Not what they call spring piles? 

A. I do not know the difference between spring or any other kind. 
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(. You do not know the difference between spring piles and any 
other kind ? 

A. No, sir; they were made fast to the wharves. 

Q. There are two kinds of piles here—the piles that'the sleepers 
rest on and the piles that are around the edge on both sides? 

A. Yes, sir. . 

Q. Now, look at photograph No. 2 and at the piles at the end of 
the wharf. There are three piles at each end? 

A. Yes, sir. 

. I am asking you now about three piles at the corner down the 
river and three piles at the corner up the river. They were made, 
you say, of oak? 

A. Yes, sir. 

Q. And they were not fastened to the wharf, but were against 

the wharf ? 
t] A. They were jam up against the wharf. 
(). But not fastened to the wharf in any way? 
No, sir; not that I know of. 


\ 

2. Did they move backwards and forwards ? 

A. No, sir. 

Q. No spring to them at all? ® 

A. No, sir. 

Q. You know there are such things as spring piles that are put 


there for the purpose of guarding the wharf? 

A. Yes, sir; I know what you mean by spring piles now; one 
that sets way out from the wharf, I think. 

Q. So that these were close against the wharf? Anything mov- 
ing along in front of the wharf, scraping against the wharf, would 
not that move the piles if they were not fastened ? 

A. I do not think it would; those piles were fit so close to the 
wharf that Mr. Rogers dug the plank out, the last plank that fit 
into the piles, so that the piles set in with the plank in that way. 

Q. I have a little model here which will enable you to explain 
what you mean and what I mean. This describes the front of the 
wharf, looking out towards the river. These are three piles that are 
at the corner down the river and up the river (indicating) ? 

A. Yes, sir. 
Q. The planks run parallel with the channel? 
A. Yes, sir; that is correct. 
Q. Those planks, you say, are about two inches thick ? 
A. Yes, sir; two inches; that is what | paid for. 
42 Q. What is the size of those piles? 
A. They were very heavy. 

(). What is the diameter ? 

A. I could not tell vou. 

(). About? 

A. Large piles; as big around as that (indicating). 

Q. That would be two feet in diameter’? 

\. I do not know what it would be, but that is about what it is. 
(. These piles, you say, are not fastened to the wharf? 
\. They were not spiked. 


or 
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Q. Not spiked to the wharf, not fastened by clamps, that you 
know of? 

A. No, sir. 

Q. You say they were wedged up close against the wharf, and 
you said there were in the board, as I understood you, places cut 
corresponding, so that the piles would fit in? 

A. Yes, sir. 

Q. Was that true in regard to each one of the piles? 

A. This one here (indicating) was not put in at all; it was not 
into the board at all. The board is jammed up against it in that 
way (indicating). These piles were all let into this board; fir so 
close they were let into the board. 

Q. How far were they let into the board ? 

A. Probably an inch or so; just so that Mr. Rogers cut off his 
boards, and, this being the last board, it was wedged up tight against 
the piles. 

Q. The question was asked you whether a boat or any- 
43 thing moving alongside the wharf could not move these 
piles? 

A. It never did. 

Q. Because they were held in place by tliose little holes in the 
board ? 

A. I do not know whether that held them or not, but they never 
did move. 

Q. What was your arrangement with the company about landing 
there and taking on and putting off freight ? 

A. I made no arrangement with the company at all. It was 
understood wherever a wharf was built on the river, boats stopped . 
at it and paid the usual percentage—ten per cent. I made no ar- 
~angement with any boat. ‘They all stopped, and at the end of the 
month they all paid up the ten per cent. They kept an account of 
what was shipped. 

®. Ten per cent. of the freight ? 

A. Ten per cent. of the freight and passengers. We got ten per 
cent. of the freight and passengers—all alike. 

Q. Ten per cent. of what was paid to the company ? 

A. And the company charged so much fora passenger, and we 
got ten per cent. of it. 

Q. If five dollars were paid for passengers, you got fifty cents ? 

A. Yes, sir; and freight for a dollar we got ten cents. 

Q. That arrangement has been going on since the time you built 
the wharf? 

A. Yes, sir; for fifteen years. 

Q. I mean with reference to your particular wharf ? 

A. Yes, sir. 
44 Q. What do you do with relation to the putting on of 
things from the land to the wharf; what was your part of 
the business ? 

A. My part was to attend to the wharf as wharf agent. 

Q. Wharf agent? 3 

A. Yes, sir; that is what they call them. 


FRANCIS A. TOLSON. 91 


Q. You received freight that was to go up the river from the land- 
ing and took it on your boat to the wharf? 

A. Yes, sir. 

Q. And then what did you do with it? 

A. I generally made a manifest of itand gave it to the boat, show- 
ing them what was to be shipped. 

®. How was the manifest made out ? 

A. They have printed forms stating, first, the article shipped, one 
box ; then the party shipped to; one box, Julia Jackson, to and so 
in the city. 

Q. And signed ? 

A. Yes, sir. 

Q. And signed by you? 

A. Oh, no, sir. What, the manifest signed ? 

CouNsEL: Yes. 

A. No, sir; no signing at all. 

@. You make it out? 

A. Yes, sir; I get the articles out. ‘The box of fish or so many 
bunches of fish, ten bunches of fish, comes from Capt. Joe Caywood 
to N. White, Washington, D. C.; put the date to the manifest, and 
the name of the wharf. 

©. In the manifest? 

A. Yes, sir; the manifests are printed for each boat. I 
45 think the Thompson had some printed manifests, for I gen- 
2rally made them out on a piece of blank paper. 

(. You did not sign it? 

A. No, sir; I never signed it. 

Q. Then the manifest, when it is made out, you gave it to the 
boat when it comes along? 

A. Yes, sir; I gave it to the clerk. 

Q. Do you keep any record in your books? 

A. Yes, sir; I did, when I wanted to see whether the boat was 
cheating me or not. 

Q. You put them down’? 

A. Y es, sir. 

Q. And then the goods went on board, and then you were settled 
with according to the requirements of the manifest? 

A. Yes, sir. 

Q. Whatever the manifest and your books showed was shipped 
you got your percentage for? 

A. Yes, sir. 

Q. How was it in regard to things that came from the wharf?” 

A. We received a manifest from the boat stating there was so 
much to be landed. There it was on the manifest. I generally 
looked at the manifest, and if those things were on the manifest all 
well and good; if not, I called the clerk’s attention to it—that such 
and such things were not landed; that ended my business there. 

Q. Did you deliver the things that come by boat from the city? 

A. No, sir; parties come there and get them ; parties know 
46 generally when they were to be landed; when they expected 
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a barrel of flour or box of sugar they knew it was coming down 
and come and took it. 
@. And gave a receipt for it” 
A. No, sir; they didn’t sign any receipt. 
Q. What were your duties and what did you do in regard to put- 
ting things on and off the boat ? 
A. There was no duty or anything but to give the manifest—to 
make up the things. 
Q. And they came on the wharf after getting the manifest and 
got what was to be taken and put it on the boat? 4 
A. Yes, sir. 
(). And took it off? 
A. Yes, sir. 
@. And you had nothing to do with the handling? 
A. No, sir; the clerk came off from the boat. I gave him the 
manifest, and he would look over it to see if it was right and carry 
the manifest aboard. He would see that the things were right. 
Q. And carried the things on board ? 
A. Yes, sir. 
Q. I see that on the photograph here there is a flag? 
A. Yes, sir. 
Q. You say that the captain asked you why you did not show a 
signal ? 
A. Yes, sit; he asked me why [ didn’t put the flag up 
The Court: The captain ? — 
A. No, sir; the pilot. 
Q. Did you have the flag ? 
47 A. I do not know whether there was a flag there or not. | 
think there was one, but the boats were running in opposition 
and no flags are ever used on the wharf down at the river now. 
Q. Iam not speaking of what happens now, but what happened 
then. 
A. Well, then. 
@. You did not use the flag then” 
A. No, sir; [ had never used it atall. I think there may be a 
flag there or may not. I am not sure of it, but the flag stick, when 
a boat was going by and passengers going down the river, and the 
boat probably not have any freight, we had that flag stick to call 
them in going down, for a passenger going down the river. The , 
=<; 


boats always stops at the wharves in coming up, and do it yet. ‘There 
is no flag hoisted at any wharf. 

Q. Do they stop at your wharf ” 

A. No, sir; the Thompson doesn’t. 

(). Why not ? 

A. Because—on account of this lawsuit, I suppose. 

Q. Isn’t the wharf swept away ? 

A. No, sir; other boats stop there. 

Q. Now? 

A. Yes, sir; the Mattano and Wakefield. 

Q. Wasn’t the wharf swept away last winter ? as 

A. Injured right smart; nothing hurt much. 
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Q. The boats have constantly stopped there since ? 

A. Yes, sir; all the time. 

Q. You say that wharf is about how wide in front—across 
48 the front there ? 

A. I guess it is 12 or 14 feet. 

Q. From here (indicating), from 12 to 14 feet; is that about the 
distance (measuring off) ? 

A. No, sir; I do not think it is quite that wide; you are going too 
far. 

(). Wider than that? 

A. I should judge it was about there (indicating). Ishould think 
that was about the width of it. 

Q. And there are three large piles here and three there indi- 
cating)? 

A. Yes, sir. 

©. Now, will you state, with reference to this front, where you 
were standing. I would like for you to give us some idea of your 
position with reference to that post. You call that the snubbing 
post. How far was the suubbing post from the front edge of the 
wharf? 

A. I think it is fully three feet. 

(). If that is the edge, then it would be about there (indicating) ? 

A. About. 

Q. Will you please come here and give us an idea of just how you 
were standing ? 

A. I could not give you exactly by that table. 

. I can understand you better if you will just indicate the posi- 
tion here and the distances. Suppose this is the front of the wharf 
along here. You say it is about this wide? 

A. This is the front of the wharf from that wall there to here ; 

that is the front of the wharf. 
49 Q. What do you treat as the front of the wharf? 

A. This railing. Here is a pile right there (indicating), 
and here is another one right here, and here is another one right 
here (indicating). Here is a snubbing post or hitching post right 
about here. Now, that is the position I stood in. It was in this 
position I stood (indicating) when the boat came up the river. I 
might have been a little farther than that. I do not think my foot 
was exactly against that post, but just in that way; if anything a 
little back, ready to catch the line. The boat was coming in that 
way, and that is the only position in which I could stand. 

®. You were looking down the river? 

A. Yes, sir. This snubbing post is that far from the edge of the 
wharf here (indicating). 

(). How far? 

A. About the same distance. Here the edge of the wharf goes out 
there. 

Mr. Cote: Front three feet either way ? 

A. Yes, sir; and a boat can land on that side of the wharf or this 
side or that side. 

Q. The water is deep there? 
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A. Yes, sir. 
Q. As you stood there, these being the piles down the river ? 
A. Yes, sir. 
Q. You stood there—this little pile was on your lef? 
A. Yes, sir; that pile was on the left. 
o0 Q. And you were looking right between those two piles? 
A. I do not know whether I was looking right between 
those two or not. I was standing looking down the river. 1 do not 
know whether I was looking through those two piles. Here is the 
post (indicating), and I was right in between there. 
Q. How far are the piles across? What is the distance between 
the piles? 
A. Probably that much (indicating). 
Q. How much—two feet ? 
A. No, sir; I do not think it was two feet; about a foot and a 
half or something like that. 
Q. Is the distance about the same between them all? 
A. Ido not know. They are about the same, I judge. 
Q. The boat, as I understand you to say 


By the Court: 


How high were the piles above the wharf? 
. They came up, I guess, about there (indicating). 


By Mr. Cole: 


Q. About midway of you? 
A. Yes, sir; that is about it. 


By Mr. WILson: 


Q. About four feet ? 

A. About that. 

Q. Then the little building was in the middle? 

A. No, sir; it was way over here (indicating on the photograph). 

Q. The boat, as you say, first came up, and it was about her width 
from the wharf? 

A. Yes, sir; in this direction ; headed in this way. 
51 @. And then she backed ? : 

A. Yes, sir; she came backed and backed in this way (indi- 
cating). 

Q. And then she touched the wharf? 

A. She turned below her paddle-house and struck off in this way 
(indicating). There was a strong flood tide struck her as she was 
coming back. Her position was this; she was going in this way; 
she stopped in this position (indicating). : 


>o 


By the Court: 
Q. Was there a rope thrown ? 
A. No, sir; the tide runs past this wharf right parallel with the 
wharf up or down the river; the channel goes that way. She was 
in this position (indicating). 
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By Mr. Cote: 


Q. She swung her bow out into the stream ? 
A. Yes, sir. 


sy Mr. WILSON : 


The Witness: And when she came back the tide swept her back 
in this way, and she backed at the same time. 
@. Where did she touch ” 
A. Right at this pile (indicating). 
Q. She touched that pile first ? 
A. Yes, sir. 
Q. What part of the boat touched first ? 
A. It was about half way between the paddle-liouse and the stern, 
what they call the after gangway. 
Q. There is an after gangway open for the purpose of taking on 
and putting off freight ‘ ? 
o2 A. Yes, sir. 
Q. Who was standing at the after gangway 
A. There was Mr. Carpenter and Mr. Cr yw and some colored pas- 
sengers. ‘There is a colored passengers’ saloon there, and they are 
generally out there looking around. It opens right into their 
saloon. 
Q. Mr. Carpenter was the mate’? 
Yes, sir. 
Q His duty was to do what? 
A. I do not know what his duty was. 
Q. You saw him there as you approached ? 
A. He is mate of the boat? 
m4 You knew him very well? 
Yes, sir; | knew him very well. 
o Did you say to him, “ Webb, it’s no use to throw out a line”? 
A. No, sir; I said nothing of that sort. 
Q. Did you say anything about a line? 
A. No, sir. 
Q. Did you ask hii to throw a line? 
A. No, sir; I never did. 
©. No line was thrown ? 
A. No line was thrown. They went right back to get the line. 
Q. Who did? 
A. I do not know; some deck hands—some colored men; I saw 
them. 
Q. You did not say to him, “ Webb, there is no use throwing the 
line; I have only these few things ”? 
A. No, sir; I never stated anything of the sort; it was not my 
duty to tell the captain what to do. 
53 Q. They always threw a line? 
A. Yes, sir; they cannot stop without throwing a line. 
Q. You never had a boat stop there without throwing a line? 
A. No, sir; I never had one stop in my life without throwing a 
line and throwing out the gang-plank. 
4—229 
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Q. You say you were standing between that and the snubbing 
post—these two piles ? 

A. Yes, sir; that is where the wharf attenders have to stand. 

Q. How near do you say you were to this pile (indicating) ? 

A. I was there (indicating)—about the snubbing post—about two 
or three feet. I could not tell exactly. 

Q. That pile is the same distance from here (indicating) and from 
here (indicating) ? 

A. I judge it is; probably it is. 

Q. Then you stood between that point and this point (indicating), 
which is a space of about three feet between the snubbing pile and 
the front pile? You stood half way between? 

A. I stood right at the capstan post, where everybody stands. 

Q. You stood there looking down the river? 

A. Yes, sir. 

Q. What did you have in your hand? 

A. A small basket—a small basket holding about quarter of a 
peck ; it was on my arm. 

Q. On which arm ? 

A. On this arm (indicating). 

@. On the left arm ? 

A. Yes, sir. 
o4 Q. And what did you have in your other hand ? 
A. Nothing. 

Q. Where was the demijohn ? 

A. The demijohn was setting on the box on the wharf. 

Q. Where was the box ? 

A. On the wharf, and the demijohn was on top of it. 

@. Whereabouts ? 

A. Right below the capstan pom 

(. Along here, do you mean (indicating) 

A. Yes, sir. 

Q. Between the capstan pile and this 

A. Here (indicating) is the capstan pile, and this box set right 
here (indicating). 

Q. Behind it? 

A. Yes, sir; right here (indicating). 

Q. And the demijohn was on it? 

A. Yes, sir. 

Q. Then the boat struck, you say, with such violence—such foree— 
as to break up four or five planks? 

A. Yes, sir; it broke up four or five; shamshed one all to pieces. 

2 Which one? 

. This one (indicating). 
a Broke the front one all to pieces ? 
Yes, sir; Just where the pile mashed it up. That part of it 
that was struck was mashed up; not all the plank all the way out; 
it was splintered. 
DD Q. Do you mean to say half of it was gone? 
A. Yes, sir; half of it was gone, I should think. 
Q. And what injury was done to that one next to it? 
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A. None that I know of, only it was all broke up. 

(). State where your foot was when it was mashed—between what 
pieces of timber. 

A. Here (indicating) is the plank; there may be three planks, and 
may be four; Ido not know which. I was standing with my foot 
on this plank here (indicating). 

The Court: On the first outside plank ? 

The Witness: No; I did not have my foot resting on the outside 
plank, but on the next plank to it. When the boat struck here (indi- 
cating) it mashed all these planks together against this capstan post, 
and in doing so it mashed them all up in that style; it mashed 
them all up in that way and threw them up, and in doing so—just 
where that mark is there it represents exactly the board that was 
broken in two. 

By Mr. Cole: 

@. It was the front board ? 

A. Yes, sir; when this boat ran up against this wharf it threw me 
first back in this way (indicating), and my foot slid right over into 
there (indicating). ‘There (indicating) this board was broken in two, 
and when this board gave way the top piece of it came open and my 
foot slipped in; but this top piece came over and caught my fvot 
in it. 

@. This middle pile? 

A. Yes, sir; that pile came over with this piece of plank—clean 
over the top of the other piece. This is just about where somebody 

has marked it here. 
ob Q. Your foot caught in the split of the board. 
A. Yes, sir; the board came over the top of the plank with 
this pile. 


By Mr. WILson: 


Q. When that happened where was the demijohn? 
A. It was on the top of this box, right here (indicating). 
(). Where was the basket ? 
A. It was on my arm. 
2. How did it get off your arm? 
A. Webb Carpenter’s arm jerked it off. 
). When did he jerk it off? 
A. Just about the time the boat struck. 
Q. Didn’t you reach over and shake hands with him, and say 
“ Good-bye”? 
A. No, SIV. 
©. You did not? 
A. No, sir. 
Q. Did you hand him the manifest? 
A. No, sir. 
®. Or the letter? 
A. No, sir. 
Q. What became of the manifest and the letter ? 
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A. The manifest was in this hand, and he took it all out together. 
I do not know what became of the manifest. 

Q. In which hand did you have the manifest? 

A. If I had it in any hand I had it in this one 

Q. Did you have it in any hand? 

A. I think I did; I think I had it in this left hand. 

ay Q. And you had the basket in your left hand? 

A. Yes, sir; on my arm. 
). Where was your right hand? 
A. It was here (indicating) by my side. 
). Where was your right hand then ’” 
A. It was in the same place. 
. I am very glad to know that you did not lose your right hand, 
because then you would have brought a suit for very much heavier 
damages, I suppose. Where at the time was your right hand? 
You say you had the basket and the manifest in your left hand? 

A. Yes, sir. 

Now, where was your right hand? Was it down at your side? 

A. It was in the same place. I cannot tell you whether it was up 
this way (indicating) or up that way (indicating). 

Q. Was it around either one of these piles? 

A. No, sir; it was on nothing. 

Q. You know it was on nothing? 

A. Yes, sir. 

Q. Then do you know whether it was on your side? 

A. I do not know. 

©. How did you come to reach out the basket and manifest with 
vour left hand? Are you left-handed ? 

A. No, sir; Iam not 

Q. Tell me, if you please, as near as you can recollect just what 
your right hand was doing at that time when Mr. Carpenter grabbed 
the basket and the manifest from your left arm. 

A. My right hand was doing nothing that I know of. 


left hand. 


08 Q. You were standing here (indicating) when he grabbed 
it off? 
A. Yes, sir. 


@. Was your face turned in this direction or in that direction 
(indicating) ? 
A. Turned down towards where the boat was going to make a 
landing 
Q. Wasn’t your right arm around that pile? 
A. Oh, no, sir. 
@. It was not? 
. No, sir; most positively not. 
Q. Where was your right hand ? 
. It was down at the side of me. J do not know where it was. 
My right arm was around nothing. 
Q. Did Mr. Webb Carpenter reach up through those piles from 
the boat and take from your arm the manifest and the basket ? 
A. No, sir. 
Q. How did he get them ? 
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A. When the boat threw me out there I caught my left arm 


against the outside pile that had mashed me. 


Q. Here is the boat now, you understand, right here (indicating). 
Mr. Carpenter is on the boat. How far below the wharf—the floor 
of the wharf—was the deck of the boat? 

A. I could not tell you exactly, but I guess it was very near even. 

©. Then how far was it from the deck of the boat or from 
the after gangway there (indicating)? Do you understand my 
question ? 

A. I guess so. 

Q. The boat could not get right to the wharf? 
oo A. No, sir; could not because of difference between these 
piles. 

Q. There was the whole width of the pile distance, wasn’t there? 

A. No, sir; not exactly. : 

(). How, then, was it? 
A. The pile was sunk in a little bit. 

(). How far do you suppose it was from the edge of the boat over 
to the outer gangway—to that floor—how many inches? 

A. I suppose, as far as feet are concerned, this end of the wharf 
here—I suppose that would bring it about right. 

Q. It was about there (indicating)? 

A. Yes, sir. 

Q. Then Mr.'Carpenter stood on the boat about there (indi- 
cating)? 

A. Yes, sir. 

Q. You were right there (indicating) ” 

A. Yes, sir; at that capstan post. 

(. Looking down the river? 

A. Yes, sir; that was before I was hurt. 

Q. I mean before you were hurt. 

A. That was the position I was in before I was hurt. 

Q. When the boat struck you were thrown forward? 

A. First I was knocked back and then thrown forward. 

Q. In which way were you thrown? 

A. Right facing the boat. 

Q. Were you thrown between these two piles? 

A. Yes, sir; in that way (indicating); right facing the boat. 

Q. Did your left hand come in between those piles? 

A. No, sIr. 
60 Q. Then his hand must have come clear over hear and 
reached you on the wharf? 

A. No, sir; I cought hold of this pile here to keep from going. 

Q. What I want to know is how he got hold of your arm, of the 
manifest, and of the basket? 

A. I can tell you pretty plainly. There isa pile; after being 
thrown back this way (indicating), then I rebounded, I suppose, and 
came there (indicating), and when I caught myself to keep from 
falling over [ rested my hand on this pile. 

@. Which hand ? 

A. The left hand. He grabbed this way (indicating). 
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Q. He reached over that pile, did he? 

A. I guess he was about on a level with the pile; the same as [ 
was on the wharf. 

Q. Just about the same? 

A. Yes, sir. 

Q. Did he reach up over the pile? 

A. There was no reaching up to do. 

A. And took these things from your arm ? 

A. Yes, sir. 

Q. He took the m auifent from your arm ‘ 

A. He took the basket. 

Q. The basket he took from your arm and the manifest from your 
hand? 

A. Yes, sir; I think I had the manifest in this hand. It may 
have been sticking on the basket, but I know he took the basket 
from my arm. 

Q. The demijohn way away back here in the meantime ? 
61 A. Yes, sir; on top of the box. 

Q. After he took the basket from your arm what did 
he do? 

A. He had hold of my arm at the same time and the basket, and 
I suppose I might have felt the basket at the same time in the going, 
and I said, “ My God, Webb, let go me; they are killing me.” [| 
thought he had hold of me, and | reached forward just as 1 made 
those remarks. He said “ My God,” and ran forward. I said,“ Please 
don’t leave me; for God’s sake, don’t leave me.” The boat moved 
off and left the demijohn on the wharf. 

Q. Before your foot got hurt vou and Mr. Carpenter were not, 
then, talking pleasantly together? 

A. No, sir. 

Q. You did not shake hands with him and say “ Good-bye, Webb,” 
or anything of that kind? 

A. No, sir. 

Q. Do you remember seeing Col. Gibbon, the gentleman sitting 
by that post over there—do you remember seeing him at that 
time? 


No, sir. 
Q. You do not remember of seeing him standing right by Car- 
penter? 


A. No, sir. 

Q. You do not remember that your right arm was around that 
pile? 

A. Yes, sir; I remember it was not around there. 

Q. You remember that distinctly—that it was not ? 

A. Yes, sir. 

Q. But that you were thrown forward, and you reached over that 
middle pile there, and he grabbed, as you expressed it? 

A. Yes, sir; just on top of it. I could not reach no pile. I 

reached on top of it. 

62 Q. You are sure you did not reach between those two 


piles? 
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\. No, sir; I did not. 

Q. Then how far did the boat go away before she—— 

A. I guess she must have gone 300 or 400 yards. 

Mr. Cote: Do vou mean after the witness was hurt ? 

Mr. Witson: Yes. 

The Witness: 300 or 400 yards. 

(J. L understand you to say that they left the demijohn and the 
basket on the wharf. 

A. Yes, sir. 

Q. They did do that? 

A. Yes, sir. 

Q. What do you mean by that? 

A. I mean that they did not take it. 

®. Did not take it? 

A. No, sIr. 

Q. What became of it after Mr. Carpenter grabbed it from your 
arm ¢ 

A. He did not grab any demijohn. 

Q. L understood you to say that he left the demijohn and the 
basket on the wharf. 

A. No, sir; I did not say anything of the kind. 

(’. | beg your pardon. You did not, then, say anything of that 
sort? 7 

A. No, sir. 


By the CoukrT: 


@. Did this boat strike when she was backing ? 
63 A. Yes, sir; I mean she struck when she came back. 


By Mr. WILson: 

Q. Was she still backing or had she ceased from backing and was 
heading up the river when she struck ? 

A. When she came from Stewart’s wharf she came along’ to my 
wharf, and when she got up in that position she stopped her head- 
way and came back. 

Q. The judge asked you whether she struck when she was still 
going back this way (indicating), or whether she struck after she 
stopped going back and when she began going forward again and 
was carried up by the tide? 

A. She struck when she came back. 

By the Court: 

©. Had she ceased to come back then? 

Mr. Witson: She was backing down the river when she struck ? 

The Witness: Yes, sir; a little way ahead of the wharf and came 
back. 

Q. Here is the boat; she starts to go back ? 

A. Yes, sIr. 

Q. Did she strike that corner pile when she was going back ? 

A. Yes, sir; when she was going back. 

Q. Then she stopped ? 
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A. That jar stopped her. 

Q. Then she went forward again ? 

A. Yes, sir; she went up the river again. 

Q. Was it the force of the engine when she was backing that 
brought her against the pile or was it the force of the tide that 
brought her against the pile? 

A. It was the force of the engine coming back. 
64 Q. You say she struck the pile as she was coming back. 
She would strike the pile just in that way, wouldn’t she? 

A. Yes, sir. 

Q. That would have been the motion of the boat? 

A. Yes, sir; she was out from the wharf. 

Q. I wrote it down here that you said that they left the demijohn 
and the basket on the wharf? 

A. I said they left the demijohn and the box. 

Q. That is what you meant to say ? 

A. [I say they left the demijoha and the box on the wharf. 

Q. They left the demijohn and the box on the wharf and took the 
basket. ‘Then you never saw anything of the basket afterwards that 
was taken on the boat by Mr. Carpenter ? 

A. Yes, sir. 

@. And the manifest? 

A. And the demijohn and box were taken on the boat when they 
came back. 

Q. Do you know that? 

A. Yes, sir; I know that. | 

Q. You told us to whom the basket was directed, I believe? 

A. Yes,sir. The basket was directed to Mrs. Whitney and the 
demijohn to Mr. Whitney and the box to Julia Jackson. 

Q. Then can you tell me—referring back to this thing one mo- 
ment—if you heard the signal given to the boat togo ahead? How 
is that; did you hear it after or about the time you were hurt and 
handed the basket and the manifest to Mr. Carpenter? Did you 
hear the signal for the boat to go ahead ? 

A. I did not hear it at all. 
65 Q. With reference tothe time you were hurt, when did the 
boat begin to go ahead; to move off in this direction ? 

The Witness: When did the boat move off? 

CouUNSEL: Yes. 

A. About a second or two after I was hurt. 

@. That is to say, she came down this way (indicating), and then 
in a second or two after you were hurt she began again to go up 
that way? 

A. Yes, sir. 

Q. You went off, as you say, some litile distance ? 

A. Yes, sir. 

Q. After you were hurt you went and sat down on the box that 
was here by the little house? 

A. Fora minute I sat on the box. Somebody hallooed to me to 
lay on the wharf and hoist the flag and halloo. I was frightened 
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for fear I might faint or something of that kind and fall over, and I 
got off the box and lay on the wharf. I laid right flat down. 

@. Then some people came off the boat and took you ashore? 

A. Yes, sir; when the boat came back. 

(. Who took you ashore? 

A. Webb Carpenter and a colored man by the name of Scott and 
one by the name of Alexander. 

Q. Who else? 

A. Those were all. 

@. ‘'wo men, Alexander and Scott? 

A. Yes, sir. 

Q. They took you to the shore? 

A. Yes, sir. 
66 Q. In your littie boat ? 
A. Yes, sIr. 

©. Who was there at the time? 

A. My wife was down there to meet me. 

(. Do you remember what occurred then ‘ 

A. Yes, sir; I pretty well remember what occurred. 

Q. Did you have the wharf repaired this winter? 

A. No, sir. 

Q. Not at all? 

A. No, sir. 

Q. It is just in the same condition now as when the photograph 
was taken ? , 

A. No, sir. 

©. What is the difference”? 

A. It mashed some of the piles I put up and instead of having a 
square front it had a sharp front. 

Q. You mean the wharf has a sharp front? 

A. Yes, sir; those piles instead of being right where they are all 
come together. 

Q. They are all jammed in that way”? 

A. Yes, sir; not exactly jammed up together. 

Q. What is the distance between the middle piles ? 

A. I do not know. 

(). About? 

A. About four or five feet. 

®. Is that all? 


A. They throw out a gang plank, and you know the length of 


? 


Q. Do you mean to say that they are like this—those two are 
brought together (indicating)? 
67 A. Yes, sir; they are jammed up together. 
(. And these? 
A. I do not know about these. They are jammed up so that in 
throwing out the gang plank now they throw it out on the side. 
Q. What do you mean by that? 
A. On the side here. 
Q. They land here (indicating); they do not land in front any 
more? 
o0—229 
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A. No, sir; the front is gone away on account of these piles being 
in this position. 
Q. They cannot land there? 
A. No, sir; they throw out the gangway plank between these piles, 
and then this one here 
Q. Are these planks in the same condition they were when the 
photograph was taken a year ago? 
A. No, sir; the front part of the wharf has three or four planks 
carried away. 
Q. Gone entirely ? 
A. Yes, sir. 
Q. Have you any of them? 
A. Yes, sir. 
Q. Have you any parts of them? 
A. Yes, sir. 
@. Pieces of them? 
—, Yes, sir. 
Q. Where? 
. I don’t know whether it is worth while for me to tell now. You 
probably may see. 
68 Q. You say it — not worth while for you to tell? 
A. No, sir, not now. 
Q. Why not? 
A. I do not think that is proper. I think it is impertinent curi- 


> 
> 


Q. Now, tell me, please, where they are. 

A. You will see after awhile. 

Q. I want to know now. 

A. Ido not know whether it is right for me to tell you or not. 

The Court: Answer the question. 

The Witness: Yes; I have a piece of the plank. 

@. Of which one? 

A. The piece I was hurt on. 

Q. Which piece? 

A. The front piece of the wharf. 

Q. Of this half (indicating)? 

A. That front piece of the plank there. 

@. Have you it here ? 

A. Yes, sir. 

Q. Where did you get it? 

A. I got it off the wharf. 

Q. When? 

A. Just before the ice carried it away. I carried a witness out 
there and walked out on the ice and got it off just before the ice 
broke it up. 

Q. So that the ice has carried away all these planks except the 
piece you preserved ? 

A. Yes, sir. When I went out there the wharf was per- 
69 fectly whole. 
Q. Is that piece of plank here? 
A. Yes, sir. 


- 
y 
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@. I would like to see it. 

A. It will be produced. 

Q. Then have you had new planks put in there? 
\. Old planks. I fixed that up myself. 

Q. Old planks are put in the place there ‘ 

A. Yes, sir; probably maybe one or two of the same pieces. 

Q. The piles are the same? 

A. Yes,sir; there is no difference in the piles at all; they are all 
there. : 

Q. In your declaration you calim, besides $20,000 for yourself, 
what you have expended, $50, for instance, in repairing the wharf 
after the injury happened. 

The Wirness: After the injury happened ? 

CouNseL: Yes; after the wharf was injured. Perhaps you do not 
remember that. 

A. I do not remember of saving how huch. 

(. I will refresh your recollection. In the declaration in this suit 
you claim the sum of $50, being the amount expended by you in 
repairing the said pier or wharf. Did you expend $50 in your 
repairs ? 

A. No, sir. 

Q. Another item here is that you paid out, laid out, and ex- 
pended $500 for a cure of the injury received by you, bruises, &c. 
Have you paid that amount? 

A. No, sir. I have not paid it, but am trying to. I have 
70 paid $250 of the doctor’s bill. 
©. Dr. Ashton’s bill? 

A. Yes, sir. 

®. You owe him the balance? 

A. Yes, sir. I owe him yet, and will owe him more than that 
before he gets through with me. 

Q. Those are moneys you have not paid, however? 

A. I have not settled up with the doctor. 

Q. What did you pay for the repairs of the wharf? 

A. I had some parties come to the wharf and fix it up. 

@. Who were they? 

A. Some of my friends. 

(). Who were they ? 

A. I do not remember exactly whothey were. I had some friends 
who were tending the wharf and helping me out. 

@. When was the wharf repaired ? 

A. It has never been thoroughly repaired; only patched up. 

@. Who it was who repaired it you do not know? 

A. Ido not know exactly now; friends down there have been fix- 
ing it and charging me some little for it. 

Q. Did you say how long you were confined in your bed under 
the care of the doctor’? 

A. I was hurt in September, and I think I was in bed a month 
Or SO. 

Q. Were you in bed upwards of two months? 

A. September and October. Yes; I think I was. 


>» 


. 


, 
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~ 
Q. When did you first get out? 
A. I do not know. I did not keep any account. 
Q. As near as you can rec-llect. i 
71 A. I cannot say. 
Q. Do you remember when you first got up? 
A. No, sir. 
Q. Do you remember when you first got out of the house? 
A. No, sir. 
Q. Did you get out of the house before that next spring? i. 


A. Yes, sir. 

Q. Were you out that fall? 

A. I cannot tell exactly the dates. 

Q. Weren’t you out before the first of January ? 

A. I was out on my crutches awhile, and then I would have to go 
to bed again, but I got out as soon as I could. 

Q. Of course you ‘did. Did you go across the river before the first 
of January ? 

The Witness: Before the first of January ? 

COUNSEL: Yes. 

A. I do not recollect. 

Q. What is your best recollection about it ? 

A. I cannot tell. 

Q. Can’t you recollect whether when you got out of your house you 
went across the river—whether you went across the river before 
January Ist of the following year? You were injured in September, yo wp 
you will remember. 

A. I do not recollect anything like that. 

@. Do you mean to say that you cannot recollect when you first 
got out of the bed ; how long it was after you were injured, or that you 
cannot recollect when it was when you first went out of the house; 

that you.cannot recollect when you first went across the river 
72 after you were hurt? I do not want the day of the month. 
[ want you to give me some idea 

A. No, sir; I might recollect something. 

Q. I will ask you this: Do you remember meeting on your wharf 
in November, after you were taken sick, when you had just come 
back from across the river, the elder Mr. Grimes? 

A. I do not recollect of meeting old Mr. Grimes anywhere. 

Q. Do you recollect of coming across the river? 

A. I do. not. ” 

Q. Do you recollect of going across the river between the time you 
were hurt and the Ist of January ? 

A. I do not. 

Q. Will you say that you did not go across the river to the best 
of your recollection ? 

A. No, sir; I won’t say that. 

Q. Will you say that you did not leave your house from the time 
of the injury until the following spring ? 

The Witness: That I did not leave my house? 

CouNnsEL: Yes. Will you say that? _ 
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~" 
The Witness: That I did not leave my house from the time I was 
injured until the following spring? 
} COUNSEL: Yes. 

The Witness: What do you call! spring ? 

CounseL: April, May, or March. 

A. I left my house before May. 

(©. Before April ? 

A. I was up here in town February 19th. 

Q. That was before the spring ? 

-= A. Ihave that date. I know that positively. I have the date 
when I came up to see Dr. Lincoln at that time. 
73 Q. Was that the first time you were up in town ? 
A. I know that to be a positive fact, because I have the 
date. 

@. You de not know-whether the first time you came to town 
after you were hurt was the time you came to see Dr. Lincoln or 
not ? 

A. You can press me all you desire to, Mr. Wilson, but I am not 
going to guess at anything. When I have a date to go by I am 
going to swear by it. 

Q. | am only asking you 

A. There is no use in asking me such a question, because I do not 
recollect positively. 

q. ‘Then you cannot say so? 

~~ eg A. I know nothing of the sort. If you can bring me anything to 
, show 7 

Q. I have no doubt you want to tell your story in your own way 
without my questioning you atall. Perhaps that would suit you 
better. 

A. No, sir; not at all. 

Q. My question is a perfectly proper one and a ciearone. I want 
to have the best of your recollection in regard to these things. [ 
want to know what, according to the best of your recollection, was 
the first time you came to Washington after you got hurt. 

A. I have a date here that makes me positive that I was here on 
or about February 19th. 

Q. I ask you if, according to your best recollection, that was the 

first time you came to Washington after you got burt. 
74 A. I could not tell you. I could not say positively yes 
- or no. 


Q. I want to ask you when, according to your best recollection, 
was the first time you left your house and went down to your wharf 
after you got hurt. 

A. That I could not tell you; but I can tell you the first time 
when I did go down there. It wasto meet the Mattano. What date 
that was thev can tell. I went out on my crutches on the scow. [I 
did not take note of the time. 

Q. Was that in the fall ? 

A. It was just as soon as I could get out of the house. 

_ Q. That does not mean anything. 

A. I cannot tell the date. 
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Q. Can you tell whether it was in the fall ? 

A. Yes, sir; it was in the fall. 

Q. That fall ? 

A. Yes, sir. 

@. Before the first of January ? 

A. Yes, sir; I think it was before the Ist of January. It was on 
or about the first time I could get out of the house. The party I 
saw was on the Mattano. 

Q. When, according to the best of your recollection, was the first 
time you went across the river ? 

A. I do not recollect of going across the river at all. 

Q. If you do not recollect it just say so. 

A. I do not recollect it. 

Q. According to the best of your recollection, did you go across 
the river? Your mother lived across the river? 

A. Yes, sir. 

Q. And vour brother ? 

A. Yes, sir. 
75 Q. Now, according to the best of your recollection, did you 
go across the river? 

A. I do not recollect. 

Q. You have been there since, 1 suppose. According to the best 
of your recollection, did you go across the river before the Ist of Jan- 
uary ? 

Mr. Birney: [I submit that this inquiry has been made a dozen 
times of this witness. 

Mr. Wirson: And a dozen times he las evaded answering it. | 
only want him to say yesorno. [simply want an answer to that 
question. 

Q. State whether, according to the best of your recollection, you 
did not leave your house and go across the river before the Ist of 
January of the following year. 

A. I have no recollection of it. I recollect of going down. The 
first trip I made down there was to see the Mattano. 

Q. That is the best answer you can make? 

A. Yes, sir. 

The Court: You can say you do not recollect if you do not. | 
could say thatin a very little while if | was on the stand. 

A. I do not recollect it. 

Mr. Witson: Why didn’t you say so at first ? 

Q. In regard to what occurred when you were taken on shore, 
who did you say were with you and took you ashore ? 

A. A young man by the name of Scott and another by the name 
of Alexander—colored men. 

Q. Do you remember when this case was tried before ? 

A. Yes, sir. 

Q. Do you remember of being asked whether Mr. Carpenter 
76 took you ashore ?, 
A. Yes, sir. 
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Q. Do you remember of saying that you did not recollect whether 
he did or not? 

A. I do not remember that. 

Q. Do you remember now that he did? 

A. Yes, sir; he took me ashore. 

Q. Do you remember when your wife came down to the boat when 
you got ashore? 

A. Yes, sir. 

Q. Do you remember what Mr. Carpenter said then ? 

A. I remember what my wife said. 

@. Do you remember what you said ? 

A. Yes, sir. 

@. What did you say ? 

A. In answer to my wife’s question ? 

Q. No; I asked you what you said. 

A. 1 told my wife not to abuse Webb. She was abusing him. 

(). W hat else did you say t 

A. I told her not to abuse Webb; he was doing all he could for 
me. 

(. Is that all? 

A. Yes, sir. 

Q. Did you say at that time to your wife, “ Don’t abuse Webb,” 
or “ Don’t blame Webb; it was all my own fault,” or words to that 
effect ? 

A. No, sir; I just said what I told you I said. 

@. Did you at that time and at that place say to your wife, 

“Mony, don’t blame Webb, it is my own carelessness,” or 
wi “it is ny own fault,” or words to that effect ? 
A. No, sir. 

. You said nothing like that? 

A. I have said what I have just repeated. 

. “ Don’t blame Webb?” 

A. “ Don’t abuse Webb.” 

@. That is all? 

A. Yes, sir. 

Q. You have known Webb a good many years, hav-n’t you ? 

A. Yes, sir. 

Q. You have been on very friendly terms with him? 

A. Yes, sir. 

Q. You were on friendly terms with him that day? 

A. Yes, sir. 

Q. Do you know Mr. George Grimes? 

A. I do. 
@. Where does he live? 
A. There is a farm between him and my farm, about a mile from 


Q. Do you remember of receiving a visit from him the day after 
the accident? 

A. I remember of his coming there. 

(. Where were you? 

A. I was in bed. 
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Q. 
A 
Q 
A. 
Q 


Did he come into the room ? 
. Yes, sir. 
. Do you remember what occurred ? 
Yes, sir. 
. Do you remember his asking you how the accident hap- 

pened ? 
78 A. No, sir. 

Q. You do not? 

A. No, sir. 

Q. Did he ask you how the accident happened ? 

A. He did not. 

Q. What did he say ? 

A. He said merely, “Good morning. How do you feel? Here is 
your money.” 

Q. Did he come to pay you some money 

A. Yes, sir; I wrote to him asking him to come and pay me what 
he owed me. 

Q. What day was that? 

A. I think Sunday. 

Q. What day was it the accident happened ? 

A. Saturday, I think. 

@. And this was the next day, Sunday ? 

A. Yes, sir; I think it was the next day. 

Q. What time was it ? 

A. About 12 o’clock. 

Q. About the middle of the day ? 

A. Yes, sir. 

Q. You do not remember his asking you to tell him how it hap- 
pened ? 

A. No, sir; he never asked me how it happened. 

Q. You do not remember of having any conversation with him 
about the accident at all? 

A. That is all the conversation I had with him. 

@. You are positive about that? 1 

A. Yes, sir. 
79 Q. Did you tell him at that time when he inquired of you 
about the accident or did not inguire of you about the 

accident—did you tell him there on that Sunday or the following 
Sunday that the accident happened through your own fault? 

A. No, sir. 

Q. Nothing of that sort? 

A. No, sir. 
Q. Did you tell him nobody was to blame but yourself? 
A. No, sir. 


, 


Q. Did you tell him the steamboat was not to blame? 

A. No, sir; he never asked me a question as to who was to blame, 
or anything of the sort. 

Q. Did you say anything about your own carelessness ? 

A. No, sir. 

Q. Nothing at that time or at any time to him about your own 
carelessness having caused this injury ? 


rg 
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A. No, sir; that is the only time he ever came to see me. 


Q. Do you know Mr. Richard Grimes, his son? 
A. Yes, sIr. 


Q. At that time or within a few days of that time do you re- 
meimber of giving Mr. Richard Grimes an account of the accident 


and explaining as to how it happened? 


A. No, sir; he was never there but that time; 


came together. 


Q. And you did not say to Mr. Richard Grimes 


. Oe 
-he and his son 


, his son, at that 


time or at any other time that the accident happened through your 
own carelessness and that Carpenter was not to blame? 


A. Nor, sir. 
Q. Nothing of that kind? 
80 A. No, sir. 
Q. Do you know Mr. Newton’ 
A. Yes, sir. 
(). What is his first name ? 


A. There are four or five of them down there; 


you reler ? 
®. ‘To Mr. Charles Newton. 
A. Yes, sir; I know him very weil. 
(. Where does he live? 


There is a farm between his and my farm; 


Mrs. Lewis. 


to which one do 


he is a tenant of 


Q. Did you say to Mr. Charles Newton about the time the acci- 


. dent happened, a day or two or two or three days afterwards, at your 


house, that the accident happened through your own fault and that 


you could not expect to recover avy thing for it? 


A. Mr. Charles Newton never was inside of my house. 


Q. Never was inside of your house? 

A. No, sir; never in his life. 

©. You are on friendly terms with him ‘ 
A. Certainly; he is a nice man. 

Q. Did you see him shortly after the accident? 


t 


A. No, sir; I do not know that I ever saw him after the accident 


until I got to moving about. 
Q. When was the first time you saw him 
A. That I do not know. 
(). After the accident | mean. 


‘} 


I do not know anything about that. I do not know that I ever 
saw him at all after the accident. He never visited my house. 


Q. Do you know Mr. D. W. Grimes? 
A. Yes, sir. 


81 Q. Do you remember shortly after the accident explaining 
to him how the accident happened and telling him it was 


through your own carelessness ? 


A. No, sir; I never said anything to him. 


@. You never said anything to him about that? 


A. No, sir. 


Q. You never said to him it was your own carelessness; that vou 
put ~~ foot where you ought not to put it, or words to that effect? 
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A. No, sir. 

Q. Or that the company was not to blame ? 

A. No, sir. 

©. Nothing of that sort’? 

A. No, sir. 

Q. You say you came to the city in February ” 

A. Yes, sir; I-have a date in my book. I looked it up. 

Q. Did you ever go to the office of the company at that time or at 


any other time and make complaintof the injury you had received ? 

A. No, sir. 

®. You never did? 

A. No, sir. 

Q. Did you_ever make complaint to any of the officers of the com- 
pany here in the city as to the injury you had received ” 

A. No, sir. Who do you call the officers ? | 

Q. I mean the president or the agent at the wharf” 

A. No, sir; I never saw any of them at all. 

Q. When did you first make any sort of complaint or give any 
notice to the officers or the representatives of the company at 

the wharf or at the office of the company anywhere or on the 
82 boat that you claimed to have been injured by the act of the 
company ? 

A. Ido not know whether it was made by Mr. Birney or Mr. 
Mason. 

Q. I am speaking now about your own accident. 

A. No, sir; I never did anything. I never saw anybody at all 
about it. I never myself saw any of the company. 

Q. This accident happened in September, 1883 ” 

A. Yes, sir; September 15, 1883. 

Q. And this suit was brought March 11, 1884? 

A. Yes, sir. 

Q. March of the following year? 

A. Yes, sir. 

Q. What had you done towards enforcing any claim against the 
company before you filed this suit? 

A. I do not remember that I did anything; I do not know that | 
could have done anything. I never asked them for anything. 

Q. You never asked them for anything? 

A. No, sir; of course not. I never went to the company at all; I 
consulted a lawyer about it. I suppose Mr. Birney made the de- 
mand. 

Q. You consulted Mr. Birney and then you brought this suit? 

A. Yes, sir. 

Q. Was it brought as a speculative suit? 

Mr. Brrney: I object to that. 

The Court: What is the object of that question ? 

Mr. Witson: I intended to follow it up, your honor, if the objec- 
tion had not been so prompt, by asking the witness if a certain per- 
centage or proportion was not, according to the agreement, to be 

paid for the prosecution of the suit. 
83 Mr. Brrney: I object. 
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The Court: Mr. Wilson, do you think that a proper question ? 

Mr. Witson: I submit it to the court for the ruling of your honor. 
[t has been ruled to bea proper question, and it has also been ruled 
by other courts not to be. I think the contrary has been ruled in 
Maryland, and I think perhaps in this court. 

The Court: I do not think it is a proper inquiry. Something 
of the sort might be asked if the persons who are to get a propor- 
tion of it were afterwards endeavoring Lo enforce their demand. 

Mr. Witson: It seemed to me it would be a proper question to 
ask the witness what proportion of what he might recover would go 
to the benefit of the plaintiff and what proportion to the benefit of 
some one else. 

The Courr: I do not think it would be any more proper than 
for the other side to ask how much your fee is to be. It very often 
happens that such arrangements are necessary in order to enable an 
Impecunious plaintiff to prosecute at all. I overrule the question. 


(Exception reserved by Mr. Wilson.) 


®. You say the suit was brought by Mr. Birney without your ever 
having made any personal application or any complaint to the com- 
pany of any injury that you had ever received ? : 
A. No, sir; I just gave the thing up to Mr. Birney to attend to. 
[ knew nothing about law or anything of the sort, and of course I 
vas not going down there to talk to Mr. Thompson or anybody else 
to pay me. 
®. What is that? 
A. I was not going to Mr. Thompson to ask him to give 


84 me anything at all. I knew very well he wouldn’t do it. 
©. You concluded without asking him that he would not 


give you $20,000? 
A. Of course. 
Redirect examination: 
By Mr. Brrney: 
Q. You caused two letters to be sent to the company? 
A. Yes, sir. 
©. Who wrote the first one? 
A. Mr. Mason. 
. An attorney ? 
A. Yes, sir; in King George's county. 
Q. Then, at your instance, I wrote the other ? 
A. Yes, sir. 
Q. Did you receive any answer ? 
A. Yes, sir. 
By Mr. WInson : 
Q. Who from? 
The Witness: Did I receive an answer ? 
CouNSEL: Yes. } 
A. My attorneys received an answer. 


; 
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Q. Have you it in your possession ? 

A. I expect they have it. 

Mr. Brrney: I have it, if you want it; it is very brief. 

By Mr. Brrney: 
Q. There is one question I neglected to ask you when [ was ex- 
amining you in chief. Before the time of your injury how 
85 long had you been engaged as a wharf agent, as you term it? 
A. I went over across in Maryland, in 1871, where Mr. 
Rogers built my wharf, and from that time until I was hurt I have 
been attending to a wharf. 

Q. How far did the boat go up the river after the injury? 

The Court: He spoke of that twice. Once he made a little dif- 
ferent statement, but he answered the question first for you and 
then for Mr. Wilson. Before it stopped and went back, do you 
mean ¢ 

Mr. Brrney: Yes, sir. 

The Court: He answered a question of yours in his examination- 
in-chief and afterwards one of Mr. Wilson’s on cross-examination in 
regard to that. 

Mr. Cote: After he was injured? 

The Court: Yes. 

@. After it came back how did it come? 

A. It rounded to and came back bow down. 

@. Why did it come back ? 

A. It had to come back after the freight—the freight that was 
left, the box and the demijohn. They had to come back for that, 
and then I hallooed to them to please come back. The passengers 
said they ought to come back. [| lay on the wharf and they saw me, 
I suppose. 

The Court: He said in reply to you, referring to the question 
you asked awhile ago, that the boat went 400 or 500 yards and then 
returned. He made it 400 yards at the most in reply to Mr. Wil- 
son’s question. 

The Witness: I am not positive as to the distance. 


86 By Mr. Birney: 


®. The boat then turned around and came back ? 

A. Yes, sir. 

Q. Will you please exhibit your foot to the jurv? I neglected 
to ask you to do so when I examined you in chief. 


(The witness removes the covering from his foot and exhibits the 
same to the jury.) 
By the Court: 
Q. What is your age? 
A. I am forty years old. 


87 The plaintiff, further to maintain the issues on his part 
joined, offered further testimony tending to prove that the 
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day on which the injuries complained of in the declaration occurred 


was clearand calm; that about twelve o’clock, noon, on said day the 
defendant’s steamboat, John W. Thompson, came up the Potomac 
river and approached said Shamrock pier by way of the Virginia 
channel, which at that place is about parallel with the front of 
said pier, the tide being then strong flood and no wind blowing; 
that as said boat approached said pier no signal flag was given for 
her to stop; that it was customary for all boats coming up the river 
to stop at said pier without being signaled ; that the said steamboat 
was passing the said pier parallel thereto at a distance therefrom, 
according to the testimony of one of plaintiff’s witnesses, of about 
100 yards; that when the stern of said steamboat was about oppo- 
site or a little above (a length and a half or two lengths above) the 
upper end of said pier said boat was stopped in consequence of the 
signals made by the plaintiff with his hands or arms while he was 
standing on said pier; that the pilot of said steamboat then left the 
pilot-house and went to the after part of the boat and stood on the 
upper deck over the after gangway, leaving no one in the pilot- 
house, and cause- said boat to be backed down the river towards the 
wharf in order to make a stern landing; that while said boat was 
backing down the river as aforesaid (the pilot being still on the 
upper deck over the after gangway) that part of said boat at or near 
the after gangway struck the corner pile at the lower end of said 
pier with such force as to jar and alarm the passengers on said boat, 

and to cause persons who were lying down on benches on said 
88 boat to roll off the benches, and with such force as to knock 

up three or four of the planks at the front of the pier and 
break off a piece of the front plank about four inches wide at the 
lower end and tapering to a point five or six feet from the said 
lower end. 

That at the time said boat struck said pier the plaintiff was stand- 
ing on said pier, near the front thereof, with a small baskeet on his 
left arm; that at the moment of collision the plaintiff cried out, 
“Oh, my God; Iam all mashed up;” that said boat did not stop, 
and that the signal to go ahead was given just as the boat struck, 
and it immediately went forward; that according to the testimony 
of one of the plaintiff’s witnesses, the purser of said boat, it was the 
force of the engine in backing that carried the boat against the pier; 
that according tothe testimony of another of the plaintiff’s witnesses 
it was the force of the flood tide carrying the boat upstream that 
caused the collision, and that according to the testimony of the same 
witness the collision occurred after the basket and demijohn had 
been put on board the boat and while the plaintiff and the mate 
were shaking hands or had hold of each other’s hands. 

And, further to maintain the issues on his part joined, the plain- 
tiff produced as a witness Mrs. Toyer, who gave testimony tending to 
prove that she was an eye-witness to the infliction of the injuries 
complained of, being a passenger on said steamboat at that time; 
that the boat came with such force against the wharf as to break in 
the wharf, and that the plaintiff thrust his foot in between the planks; 
the broken planks came in and mashed his foot. 
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89 And, the further to maintain the issues on his part joined, 
the plaintiff produced as a witness Maria Small, who gave tes- 
timony tending to prove that she was an eye-witness to the inflic- 
tion of the injuries complained of, being a passenger on said steam- 
boat at that time; that the boat came up to the wharf very hard 
and broke in some of the planks, and that Mr. Tolson caught his 
foot in the planks—his foot got caught in the planks. 
And, further to maintain the issues on his part joined, and to 
prove that it was negligent and unsafe for the defendant to attempt 
to make a stern landing under the conditions that existed at the ~ 
time that said stern landing was made as aforesaid, and that the said 
stern landing was made in a negligent and unskillful manner, the 
plaintiff produced as expert witnesses Henry H. Hanie and Thomas 
Ross ; and the said Henry H. Hants, being first sworn as a witness 
on behalf of the plaintiff, testified as follows: 
By Mr. Brrney : 
@. What is your profession ? 
A. Steamboat man. 
Q. Pilot? 
A. Pilot and master. 
Q. How long have you been engaged in that business? 
A. For about 25 or 30 years. 
@. Have you navigated the Potomac? 
A. Yes, sir. ? am 
90 . For how long a period? 
A. On steam-vessels and sailing vessels pretty nearly all 
my life. 
Q. How long have you been a licensed pilot? 
A. About 25 years. 
Q. Suppose a pier standing in tlie Potomac river some distance 
from the shore, a steamer coming up the river with a strong flood 
tide, without a wind; the steamer, having passed the wharf, desires 
to return to it, in what way should the landing at that pier be made 
to be safe and proper? 
Mr. Witson: I object to that. 
The Court: Where is the pier? What sort of a vessel is it; it 
may be the Great Eastern or a little steam-tug; or is the water 
deep ? Ss 
Q. Do you know the John W. Thompson ” 
A. Yes, sir. 
Q. Do you know the size and capacity of the vessel ? 
A. Yes, sir. 
Q. Do you know the Shamrock pier? 
A. Yes, sir. 
The Court: Now you are nearer to it. 
Q. Adding those two facts tothe question, suppose a steamboat 
like the John W. Thompson and a pier such as the Shamrock pier 
to be in existence, and the boat to pass the pier 


Mr. Wirson: How far? Let us get all the elements of this case. Ss 
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Q. Pass the pier four or five boat’s lengths, or thereabouts, 

9] and desire to return to the pier, there being a strong flood 

tide and no wind, in what way should that boat make the 

landing in order to be safe and secure against accidents to pier or 
persons upon it? 


The Court (to Mr. Wilson): Do you object to that question? 

Mr. Wirtson: Oh, yes; I object to it. 

The Court: What is your objection ? 

Mr. Witson: I do not think it established a case for the intro- 
duction of expert testimony. Ido not think Mr. Birney has stated 
all the conditions that exist here and which should be embraced in 
such a question. 

Mr. Birney: If I have omitted any I would be happy to have 
them supplied. 

Mr. Witson: Put in your own conditions. 

The Court: I think the question forms a proper basis for pro- 
pounding a hypothetical inquiry to an expert, but the conditions 
must be accurately stated or otherwise the whole thing loses its 
value. Therefore you should be very careful as to the facts. I do 
not think Mr. Wilson agrees with you as to the distance which the 
buat had passed the pier. 

Mr. Witson: No, sir; 1 do not. 

The Court: Youare at liberty to take the statement of one of the 
witnesses. 

Mr. Birney: | desire to have my question conform to the testi- 
mony. 

Mr. Witson: My objection is that it does not locate the position 
of the vessel with reference to the wharf, either out in the stream 

or up the stream. The testimony was that she was about 
2 half the width of the vessel from the wharf, and she was only 

about, I think, a boat’s length, instead of four or five boat’s 
lengths, as is stated in the question. 

The Court: Your question, Mr. Birney, stated three or four boat’s 
lengths. 

Mr. Birney: That is my recollection of the testimony. 

Mr. Witson: There is quite a difference in the testimony of the 
various witnesses. 

The Court: Do you design to ask the witness in that question 
whether there was only one safe way of stopping at that pier? 

Mr. Birney: I ask him what was the proper ‘and skilful way: 
the way in which a skilful landing would be made. 

The Court: Meaning there was a skilful way. 

Mr. Birney: Yes, sir; I think so. I wish to show the landing 
made in this instance was a dangerous landing, and one liable to 
injure the wharf. 

The Court: Is he competent to express an opinion on that sub- 
ject? Let us ascertain whether de deems himself competent to ex- 
press an opinion of that kind. 

Mr. Birney: It was with that end in view that I asked his 
opinion. 


_—_ 
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Q. Do you consider yourself competent to express an opinion on 
the proper way in which to make landings ? 


Mr. Witson: We do not deny that he is competent to express 
such an opinion. 


The Wirness: Yes; I think I know how to land a boat there. 
Q. Supposing the boat to have passed the wharf about -s length ; 
to have passed it within about the width of the boat’s length, 
93 and have gone above it about a boat’s length, and desired to 
make a landing at the pier, in which way should landing be 
made? 

The Court: That won’t do. 

Q. What would be the proper and skilful way of landing a boat 
at that wharf? 

The Witness: The boat being nearly parallel with the end of the 
dock here, it might possibly be done by backing back to the dock, 
but if she was not parallel with the end of the dock the proper way 
would be to turn here (indicating). 

Q. Suppose her head to have been at the time the landing is de- 
sired to be made—suppose her head to turn out from the dock 
towards the river. | 

A. Then I would have to back across the tide. 

Q. Yes. 

A. Then I would not rifs it to land that way. 

Q. Why not? 

A. Because the tide, operating on the side of the boat, would fetch 
her against the wharf too heavy. 

Q. What would be the possible consequence attending such a 
landing ? 

A. It might be done and without much damage, but it would be 
a little risky. 

Q. A risky landing ? 

A. I should think so. 

Q. What would be the proper way, with a strong flood tide, of 
landing at the wharf under the condition named ? 

A. The consequences might be serious and might not. A person 
might make a landing in that way without any damage. 


Q. In what way? 
94 A. By backing back to it. 
Q. What would be the proper way under those conditions? 
A. The most skilful way would be to turn the boat. 


Mr. Witson: I presume it is understood, your honor, that all 
these questions come in under our exception ? 
The Court: Certainly. 


The Witness: The most skilful way would be to turn the boat, 
under the circumstances, and make a landing against the tide if 
you can; in that reach particularly. The tide runs strong in that 
particular reach. If it is flood tide you bow down, and if it is ebb 
tide you bow up the river. 
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Q. Explain again why you think it would be dangerous to make 
a rear landing under such circumstances. 

Mr. Wirson: That is mere repetition. 

The Wirness: As I said before, if I was backing across the tide, 
if it required me to go across the tide, | would be afraid to under- 
take it, but if I was backing back parallel with the end of the dock, 
square with the tide, I might risk backing back to it. 


Cross-examination: 
By Mr. Witson: 


@. You know this Shamrock wharf? 

A. Yes, sir. 

Q. You stopped there very often ? 

A. Yes, sir. 

95 Q. What kind of a wharf is it? 

A. It isan oblong pier, something in this shape (indicat- 
ing), with a small end out to the stream, and the end of it is not 
the proper landing. The proper landing is on either side of it. It 
is not built to make a landing on the end of it. 

Q. Why not? 

A. Because it is very narrow on the end, and the sides are formed 
for the landing of the steamboats there, to swing the stern in case 
the wind — on shore, or bow in if the wind is off shore, as the case 
may be. 

@. Have you ever landed there’? 

A. Yes, sir; often. 

®. Landed at the end? 

A. Yes, sir. 

®. As well as at the sides? 

A. Yes, sir; you can if itis calm weather. If it is blowing you 
cannot, safely. 

®. How does the channel run there with reference to the front of 
the wharf—straight? 

A. About parallel with the end of the dock. 

Q. You have frequently made stern landings yourself, on a calm 
day? | 

A. Yes, sir; in certain places. 

Q. Nothing unusual about it? 

A. No, sir; there are certain places you have to do it in. At 
Alexandria the tide there is such that you have to land with a stern 
landing, but you take care not to get below the dock to do it. 


96 And the said Tuomas Ross, being duly sworn, testified on 
behalf of the plaintiff as follows : 
By Mr. Brrney: 
Q. What is your profession ? 
A. I am at present captain of the steamer Wakefield. 
Q. Is that a river steamer ? 
7—229 
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A. Yes, sir. 

Q. How long have you been so engaged ? 

A. I have been captain of different kinds of boats about 35 years. 

Q. Are you a pilot also? 

A. Yes, sir. 

Q. How long have you been engaged in river steam boating ” 

A. I commenced June 15th, 1880. 

. And have been engaged in it ever since ” 

A. Yes, sir. 

Q. Before that time where had you been ? 

A. In the ferry-boat business between here and Alexandria. 

Q. Before that where had you been ? 

A. 1 was running a tug previously to that, from 1861, on this 
river. 

q. A steam-tug? 

A. Yes, sir. 
97 @. Do you know the steamer John W. Thompson? 
A. Yes, sir. 

Q. Do you know the Shamrock pier? 

A. Yes, sit. 

Q. Suppose a steamer of the size of the John W. Thompson to 
have passed Shamrock pier or a pier like it, situated as it is—to 
have passed such a pier within the width of the boat and to have 
gotten about a boat’s length beyond and above it, there being a 
strong flood tide and calm water, calm day, no wind, and the 
steamer to desire to make a landing at that pier—what would be 
the proper, skilful method of doing that? 

Mr. Wison: I object to that. 

The Court: What do you mean by that—the John W. Thomp- 
son? 

Mr. Brrney: Yes, sir. 

Q. What would be the proper way of landing the Thompson 
there? 


Mr. Witson: If your honor permits that question to be asked, I 
desire to reserve an exception. 


(Exception reserved by Mr. Wilson.) 


A. In attempting to land there it would be very unskilful man- 
agement to let the boat get that much past the wharf. I would 
round about to and hit the tide. 

Q. Would it be safe under such conditions to attempt a landing 

of the Thompson by backing her to the pier? 
98 A. If the man at the wheel were to shift the helm as it 
should be, it could be done by very skilful action. 
It could be done? 
Yes, sir. 
Would it be a proper way to attempt to land? 
. No, sir; not at that wharf. 
What would be the proper way? 
. To head the tide at that wharf at all times. 
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Q. Why? 

A. The tide runs very strong there, and the wharf is right exactly 
at the edge of the mud flats, and to attempt to land any other way 
your boat would be apt to fly away from you, and you not be able 
to handle her very well. 

. Suppose the head of the boat to be turned out into the stream ; 
supposed the boat to have passed the pier in the way I have stated 
and to have her head out into the stream, would it be safe under 
such conditions to attempt to make a rear landing? 


Mr. Wirson: I object to that. 
The Court: Objection overruled. 


(Exception reserved by Mr. Wilson.) 


A. In making the rear landing you have to turn the boat’s head 
in the stream a little from the wharf, if we attempt to make that 
kind of a landing. In attempting to land in that wav we have to 
throw her head out a little from the wharf—a very trifle, not too 
much—to keep it from striking hard. 

©. Would it be skilful management to back the boat partly below 
the pier so that the stern of the boat would be below the lower cor- 

ner of the pier before landing? 
99 A. You would have to back your stern. You could not 
make your landing without it. 
(). Under the conditions I have named, state whether that would 
be a skilful way of making that landing; whether it would be a 
proper way to land at that wharf. 

A. If you attempted to land in that way at all, of course you 
would have to do it. 

Q. Would it be proper to attempt to land in that way? 

A. It is not a safe method of landing a boat at that wharf, any- 


(). The safe method is how? 

A. To round to—head to the tide. That is theway I always land. 

©. Will you describe what would be the probable action of the 
tide upon a boat on any attempt to make a landing in that way? 

The Witness: With the stern to the tide? 

CounseL: With the head to the tude first. 

A. We can handle the boat better and have more use of the rudder 
in that way. We have full control of the boat landing head to the 
tide, while with the stern to the tide we do not. 

Q. Where should the pilot be at the time of making a landing? 

A. Either the pilot or the captain should be in the pilot-house, 
and one or the other should be aft-of the aft bell in making astern 
landing. 


100 Cross-examination : 
sy Mr. WILSON: 
(). 1 understand you to say you never make stern landings. 


A. Very seldom at that wharf, or at any other wharf at that reach. 
The tide runs so strong we do not consider it safe. 
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Q. You have made them? 
A. Yes, sir; when bound down; never when bound up. I have - 
run the Wakefield two years, and on two occasions I have landed 
that way—bound down—to land passengers, and never bound up. 
Q. You take freight on forward ? 
A. Yes, sir. 
Q. You were never on the Thompson ? 
A. No, sir. 


By Mr. Birney: 


@. You have been on the boat? 
A. On one or two occasions | have been on her. 


By Mr. WILson: 


Q. You never were on her when she was in motion? 

A. I never was employed on her, but [ have been on board of her 
once or twice. 

@. You have never been on her when in motion ? 


A. No, sir. 
oy Mr. Cole: 


@. You lave seen her in motion frequently ? 
A. Yes, sir. 


10] And, further to maintain the issues on his part joined, the 
plaintiff offered testimony tending to prove that after the 
injuries complained of in the declaration were inflicted and on the 
same day a competent surgeon was summoned to attend to the plain- 
tiff, who found that plaintiff's left foot from the instep to the toes 
was so badly crushed that it was necessary to amputate, and ampu- 
tation was made of the three smaller toes and a part of the toe next 
the larger toe, and also a part of the sole of the left foot; that said 
injuries caused the plaintiff great pain and suffering and kept him 
confined to his bed about two months and prevented him from leav- 
ing his home for several months thereafter, during all of which time 
and afterwards and until the trial the plaintiff received and became 
charg chargeable for medical attendance in respect of said injuries ; 
that the foot so injured has not been entirely healed and may never 
heal, but will always be subject to ulceration ; that the plaintiff will 
never be able to walk any distance with comfort because of said in- 
juries, which will be a source of inconvenience and distress to him 
as long as he lives; that said foot, although better than no foot or 
than a wooden foot and capable of being used to a considerable ex- 
tent, is always liable to be used with pain and great deal of incon- 
venience, and he may have erysipelas in it, and that said injury 
has impaired to a great extent the plaintiff’s ability to carry on his 
business as a farmer. 
The plaintiff then rested his case, the foregoing being in substance 
all the evidence adduced in chief on his behalf. : 


102. Thereupon the defendant, to maintain the issues on its part 
joined, offered testimony tending to prove that said pier called 
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Shamrock was a temporary affair, constructed for defendant, of large 
piles driven into the bed of the river, the upper ends of which said 
piles were cut off to receive the four stringers that rested upon them; 
that upon said stringers, which were eight or ten inches square, rested 
the floor, which was composed of planks of oak or chestnut eight 
or ten inches in width and about two inches in thickness, laid 
parallel with the channel of the river at that place, and was nailed 
or spiked to the stringers; that the front line of the pier— 
that is, the end of the pier fronting the river and the Mary- 
land shore—was about twelve feet in length; that the rear line of 
the pier or the end nearest the Virginia shore was about twenty- 
eight feet in length, and the other two sides, the upper and lower 
sides, were about twenty-eight feet in length; that at each of the 
outside corners of said pier were three fender or spring piles from 
fifteen to seventeen inches in diameter and in height about four or 
five feet above the level of the floor of the pier; that said piles were 
not fastened to the pier, but independent of it through contigious 
to it; that the lower corner pile rested in the crotch formed by the 
projection of the front stringer and the lower side stringer ; that the 
next pile above said corner pile was distant from it about a foot 
and nine inches, and the pile on the lower side of the pier next said 
corner pile was about the same distance from said corner pile; the 
. lower corner pile was close up against the flooring of said 
103s pier, and the next upper front pier was one and a quarter 
inches from said flooring, according to measurement made 
Jan'y Z, 1886; that when anything was taken from said plier on 
board said steamer Thompson — it was desired that said steamer 
should make adanding at said pier it was usual for the plaintiff to 
hoist a flag or other signal on the staff over the shed on said pier, 
and when there was nothing to be taken from said pier the plain- 
tiff would hoist no flag or signal. 

That as said steamboat approached said pier on the morning of 
said 15th day of September, 1883, and until within ten minutes of 
the time at which said steamboat reached said pier the captain of 
said boat was with the pilot in the pilot-house; that as said boat 
approached said pier the captain, seeing no signal displayed for the 
boat to stop, left the pilot-house to go to dinner; that when and as 
the boat got abre-st of the pier the pilot saw the plaintiff run out 
on said pier and wave his hands as a signal for the boat to stop; 
that as soon as the boat’s headway could be stopped, the said boat 
then being slightly above said pier, according to the testimony of 
one witness, the pilot gave the signal to back up, and, fixing the 
wheel in the becket so that neither the wheel nor the rudder could 
move, went to the after part of the boat on the upper deck, where 
there was a ‘bell-strap communicating with the engine, and there 
remained standing over the after gangway, while the boat backed 
slowly and about parallel with the wharfuntil the center of the boat 
was about opposite or a little below the lower corner pile; that there 
was no person in the pilot-house from the time the pilot left it until 

the accident occurred; that the current or tide, which was 
104 running about two miles per hour, then carried said boat 
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towards the pier; that as the boat approached the pier the 
plaintiff, having a basket on his left arm and a demijohn in his 
left hand, approached the edge of the pier and called to the 
mate, Webb Carpenter, stationed at the after gangway, and who 
was so prepared to throw or have thrown a line to make 
fast to the pier, “We don’t want a line; I have got noth- 
ing but a demijohn and a_ basket,” and reached forward 
and stretched out his left arm to the said mate of the said 
steamboat, who, standing on said boat inside the after-gangway rail, 
reached forward and took the said demijohn and basket from the 
Jeft hand and arm of the plaintiff and deposited the same on the 
deck of said steamboat before the boat touched said pier, and 
then sung out, “All right;” that at that moment—that is, at the 
moment the said mate sung out “All right “—the boat was approach- 
ing, but had not touched, the said pier, and the plaintiff and the 
mate of said boat were shaking hands, or the mate had reached out 
and caught Tolson’s left arm,and at the same time making some 
jocular remarks, and while they were so engaged the said boat struck 
the pier, but not with great or unusual violence, and the plaintiff’s 
left foot was thereby caught and crushed. 

One of defendant’s witnesses, Capt. Gibbon, of the U. S. Army, 
testified that he was a passenger on said boat at the time the plaintiff 
was injured; that he was standing by the after gang on the lower 
deck, and was an eye-witness to the injury complained of; that as 

the boat was approaching the plaintiff’s wharf on the day 
105 the injury happened witness was on the upper deck of said 

boat; that he walked down to the lower deck and, seeing that 
the boat was going to land at the plaintiff's pier, stood to the left of 
the gangway about a foot and a half or two feet to the stern of 
the gangway; that as the boat neared the wharf witness saw 
the plaintiff standing or coming forward with a basket or demi- 
john in his hand and passed them to the mate of the boat, 
who was standing in the gangway; that as the plaintiff passed them 
to the mate the mate reached forward and the plaintiff reached 
pretty far out; that the boat was nearing the pier and they reached 
as far as the two men could reach, stretching themselves as far as 
they could; that the mate took the demijoln and set it down on 
deck, or possibly he handed it to some person and then took the 
basket; that after either handing the basket back or setting it down 
the mate reached forward and took bold of the plaintifl’s hand ; that 
while they were shaking hands the plaintiff was leaning towards the 
boat with his right arm around the upper front pile; that while they 
were shaking hands the boat was moving forward, and as it touched 
that pile the plaintiff made the remark, You have me fast—or, For 
God’s sake, let goor let loose; that witness noticed that plaintiff was in 
distress and trying to get loose, as the boat pushed a little further 
backward, perhaps going past the pier two and a halfor three feet or 
four feet ; that plaintiff pulled his foot out from behind the pile ; 
that the piles gave way and the plaintiffstaggered back and dropped 


on the pier with his knee in his hand; that as the boat was moving: 
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forward and before it touched said pier the witness stood ex- 
106 actly opposite the upper front pile nexy above the the lower 

corner pile, leaning against a stancheon, a support of the boat 
which was above it, and as the boat moved forward a little, just be- 
ginning to come along, it dragged against possibly the lower corner 
pile, but witness did not notice that one until the piles began to 
creak when dragging against the next upper one and the pile going 
forward; that it was then the plaintiff made the remark about being 
fast; that witness recoiled a little from the pier; that at the time 
they or the boat had passed backward of the pile two or three feet 
until witness could see the pile give away, and he then saw the 
plaintiff draw his foot from behind the pile—that is, the crushed 
foot which was behind the upper pile; that witness did not notice 
exactly where said foot was before it was injured, but it was back of 
the pile; that plaintiff pulled his foot out after it was hurt from be- 
tween the said upper front pile and said pier; that plaintiff's foot 
was crushed from above downward. 

Another of defendant’s witness, Henry J. Ennis, a patent attorney, 
gave testimony tending to prove that he was an eye-witness of the 
accident to the plaintiff, and at the time thereof was standing im- 
mediately over the after gangway on the deck above; that said boat 
was brought gently against said pier by the tide; that at the mo- 
ment the boat struck the pier the plaintiff was standing between the 
lower corner pile and the next upper pile, with bis right arm and leg 

around the corner pile, leaning forward; that witness looked 
107. between the corner pile and the one next above it and saw 

that the plaintiff's left foot was in the floor of said pier, oppo- 
site the space between said piles; that plaintiff's position was not 
changed from the time he was seen by the witness in that position 
until he was hurt, and that plaintiff called out that he was hurt as 
soon as said boat struck the pier. 

That said witnesses Gibbon and Ennis both testified that they were 
standing both together when they made the observations testified to. 

And, further to maintain the issues on its part joined, the de- 
fendant produced as a witness on its behalf ALFReD RicHarps, who, 
being duly sworn, testified as follows: 


By Mr. WILson: 


Q. Please state your occupation. 

A. Steam boating. 

(. How long have you been engaged in steamboating? 

A. Fourteen years. 

Q. What is your particular employment now? 

A. At present I am not doing anything. The Mary Washington 
was the last steamboat I was on in September. 

Q. Where were you in September, 1883 ? 

A. I was employed as pilot of the steamer Thompson. 
108 ®. Do you remember the accident at the Shamrock wharf 
in September, 1883, to Mr. Frank Tolson, the plaintiff in this 

case ? 
A. Yes, sir; I think I have some little knowledge about it. 
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Q. Will you state to the jury, if you please, where you were wW hen 
the boat left Stewart’s landing on the 15th of September, 1883, and 
where you remained until the boat made the |: inding at Tolson’s 

A. I was in the pilot-lhouse on the steamer Jolin W. Th ompson. 

(. You were pilot? 

A. Yes, sir; when we left there there was a voung flood tide. 

Q. As pilot you were steering the boat? 

A. Yes, sir; Capt. Kirby was in the pilot-house. 

Qo. W hen you say there was a young flood tide what do you mean 
by that? 

A. First move of the tide setting up the river. 

@. Where did you notice that? 

A. I noticed it at Stewart’s wharf. 

Q. How much of a flood tide was there at Tolson’s when you got 
there? 

A. It was about the same, only the tide getting a little stronger 
al] the time. 

Q. As you approached Tolson’s wharf please state what oc- 
curred. 
\. Just before we got there I looked fora signal. I did not see 
any. I guess it was eight or ten minutes before we got to Tolson’s 

pier and Capt. Kirby went down. 

109 The Court: What did you say about the signal? 
The Wirness: I say I looked for a signal and didn’t see 


>». 


any. 

Q. How long before you got to Tolson’s? 

A. I judge about eight or ten minutes. 

Q. You say Capt. Kirby went down ? 

A. Yes, sir. Igotup abreast of the wharf. I saw Mr. Tolson run 
out to the wharf and wave his hand. Then the boat was in a po- 
sition that I had to back her back and make a stern landing, as we 
always generally do at that time. 


Q. The boat was going uptheriver. You were in the pilot-house, 


and you were coming up this way. Where was the boat when Mr. 
Tolson waved his h: ind? 
A. It was about off here. In this direction above the wharf. 
®. About how far from the wharf? 
A. I guess we were about fifty yards or more. 
@. Out in the river? 
Yes, sir. 


By Mr. CoLe: 


Q. Do you say fifty yards out? 
A. Abreast of the wharf. 
By Mr. WILson: 
Q. Then Mr. Tolson waved his hand? 
110 A. Yes, sir. 

Q. Where was he standing when he waived his hand ? 
A. Right in the middle of the wharf. 
Q. Then what did g6u do? 
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A. I backed the boat back then and stopped her. 

Q. How far did you back her? 

A. I backed her below this corner (indicating). 

Q. Below the corner out there (indicating) ? 

A. Yes, sir. 

Q. And then what did you do? 

A. I stopped the engine so that the tide could take her against the 
whartf. 

Q. Did you make that landing at that time? 

A. Yes, sir. 

Q. Describe the motion of the boat as you came up to the wharf. 
First you backed down below the wharf? 

A. Yes, sir. 

(). Then the tide took her in ? 

A. Yes, sir; just lapped the corner in that way (indicating); then 
she drifted around straight against the wharf. 

Q. What did you see of Mr. Tolson as the boat got near the wharf? 
Did you see him leave the place where he was? 

A. I saw him go back in the huuse and 
basket. 

Q. Where were the basket and demijolin ? 

A. Setting up against the side of the house. 
111 Q. Right there? 
A. Yes, sir. 

QQ. Then what did he do with his basket and demijohn? 

A. I saw him have iton his arm and come and give it to Mr. 
Carpenter over the piles. 

Q. Did you see him give it to Mr. Carpenter? And, if so, state in 
what way he approached the piles. Tell us where he came with 
the basket and demijohn. 

A. He came right out here and stood right-in the middle of these 
three piles. 

Q. Then did you see what he had in his hands? 

A. Yes,sir; a basket and demijohn. 

Q. In which hand did he have the demijohn ? 

A. To the best of my knowledge, I think it was his left hand. 

(). And the basket ? 

A. I think he had them both in his left hand. 

2. Described how both the basket and the demijohn got from him 
to Mr. Carpenter. 

A. Mr. Carpenter was up on the rail here (indicating), and reached 
his hand over, and Mr. Tolson reached his hand over. Mr. Car- 
penter took the basket from off his hand and laid it down and took 
the jug. 

Q. Then what happened ? 

A. Mr. Carpenter said, “All right, Mr. Richards.” The pilot 
always waits for the mate to say when he is done landing. I rung 

the bell and the boat started ahead. 
112 Q. Then what occurred ? 
A. I did not know that Mr. Tolson was_hurt until I was 


et a demijohn and 
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informed that we were to go back to the wharf; that Mr. Tolson 
was hurt. | 

@. Then you backed ? 

A. Yes, sir: I turned around. I wasin a different direction from 
the tide, and then I landed. I was way above the wharf. I landed 
head down. 

Q. What part of the boat touched the pile? 

A. To the best of my knowledge, the boat landed right in there 
(indicating); on the iower corner pile. 

Q. What part of the boat touched the pile first ? 

A. I think about ten feet beyond the aft gangway. She touched 
about there, to the best of my knowledge. 

Q. Between the after gangway and the stern of the boat? 

A. Yes, sir. 

@. What kind of a blow was it; how did she strike? 

A. She did not strike any harder than I always strike wharves. 

Q. Do you know about these piles there, whether they are fast 
to the wharf or whether they are movable ? 

A. I think these two were movable. 

Q. Did they stand out from the wharf? 

A. A little ways, not very much ; just enough to pass your hand 
through. They were not fastened. I know that. They were sup- 

posed to be spring piles, but they were not. 
113 @. When you rang the bell to go ahead the basket and the 
demijohn had been taken on board ? 

A. Yes, sir. 

Q. And Carpenter had hallooed out, “All right”? 

A. Yes, sir; “All right, Mr. Richards.” I was standing by the 
bell-strap, and I pulled the bell and walked on to the pilot-house. 

Q. Did you hear Mr. Tolson halloo or say that he was hurt? 

A. No, sir. ' 

Q. You did not know he was hurt until afterwards ? 

A. No, sir; not until I backed. 

Q. When you went back did you go onto the wharf? 

A. No, sir; I think I stayed on deck. Capt. Kirby went ashore. 

@. What occurred on the wharf, do you know? 

A. No, sir; I knew they took him ashore. 


Cross-examination: 


By Mr. Cole: 


You say you are doing nothing at present ? 
. No, sir; not at present. 
How long have you been out of business? 
. Since the 28th of September I stopped. I have made one trip 
on the Thompson since the 28th of September for Capt. Jones. 
114 Q. You say when you were about ten minutes from:Mr. 
Tolson’s wharf going up the river you looked for a signal, but 
did not see any? 
A. No, sir. 
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Q. About how far were you from Tolson’s wharf when you looked 
for that signal eight or ten minutes before you got there ? 

A. About a quarter of a mile; maybe more. 

@. You did not look at the wharf again after Capt. Kirby left you 
until you got up there and saw Tolson come out and motion for 
you ? 

A. When I got abre-st of the wharf I saw Mr. Tolson. 

Q. You did not look at the wharv or take any observation from 
it until you got opposite and abre-st of it? 

A. I kept looking for a signal all the time, and I did not see any, 
only by bis hand when he came out, when the boat was abre-st of 
the wharf. 

Q. You say the boat was abre-st of the wharf? 

A. Yes, sir. 

Q. Do you mean to say that the wharf was immediately opposite 
the center of the boat? 

A. About the center of the pilot-house. We might have been a 
little beyond that; between the pilot-house and the wheel-house, the 
wharf was at the time. 

Q. What position is the pilot-house on the boat ? 

The Witness: What position is it? 

CounseL: Yes; I mean whether aft, forward, middle, or 

where. 
115 A. Forward. 
Q. What was the position of the pilot-house as to the wharf 
wher you noticed Tolson come out and make his signal? 

A. | was standing in the pilot-house steering the boat as we went 
by. I saw him facing the water. 

©. I mean how far above the wharf, if above it at all, was the 
pilot-house at that time? Had the pilot-house passed above the 
wharf? 

A. Yes, sir. 

Q. How much ? 

A. Nearly two-thirds of the boat. 

Q. So that the rear of the boat, then, was about opposite the wharf 
at the time you saw the signal ? 

A. No, sir; the middle of the boat was by the wharf when I saw 
the signal. 

Q. That was about opposite the wharf when you saw the signal? 

A. Yes, sir. 

Q. And the pilot-house was above the wharf? 

A. Yes, sir. 

Q. So that you had to look back in order to see the signal? 

A. I saw him as I passed by the wharf when he came out. 

Q. Do I understand you to say you commenced to back the boat 
as soon as you saw the signal ? 

A. As soon as they came out and told me. I had gotten a little 

bit above the wharf. 
116 Q. As soon as who came out and told you? 
A. I think Bob Vaughn, the baggage master. I think he 


came out and told me. 
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Q. Then you did not see the signal yourself at all? 

A. I have never seen any yet, except by the wave of his hand; 
that is all. 

Q. Did you see that? Did vou or did you not see the signal? 

A. I have told you I saw his hand. 

Q. What caused you to stop the boat and hack it? Was it from 
what what Bob Vaughn told you or what you saw yourself? 

A. Of course I had toland the boat that way. 

Q. How do you know that Tolson wanted you to stop at the 
wharf? 

A. Because he waved his hand and said something about landing. 

Q. Did you see him wave his had ? 

A. I did when we got abreast of the wharf. 

Q. The pilot-house was somewhere above the wharf? 

A. Yes, sir. 

Q. You had to glance back ? 

A. Just a side glance like. 

Q. Bob Vaughn didn’t tell you to stop ? 

A. No, sir; not until after I left the wharf: not until after the 
man got hurt. 

Mr. Witson: You and the witness are talking about different oc- 

casions. 
117 The Witness: He is asking me two questions at one time. 
Mr. Cote: I am asking you about one time. 

The Wirness: All you have to do is to go on and ask and I will 
answer. 

Mr. Coie: I suppose so. 

Q. Before you landed the boat, however, at all—the first intima- 
tion you had that Tolson wanted the boat landed there was the signal 
from Tolson himself? 

A. Yes, sir; from hishand. Wealways look for the signal, which 
is a small piece of muslin on a pole. 

Q. You did not get that signal that time at all? 

A. No, sir. 

Q. You didn’t get it generally at that wharf, did you? 

A. I have always seen — on there ever since | have been running 
on the river. ; 

Q. There has been one there probably, but it was not run up as a 
signal for you to stop generally ? 

A. Yes, sir; we always stopped at that signal. That is what I 
always looked for.. 

Q. That is not the question [ asked you. I ask you whether gen- 
erally, at that Shamrock wharf, the flag was run up as signal for 
you to stop. , 

A. I have stopped there by signal from the flag. 

Q. You have stopped there by a signal from the flag ? 

A. Yes, sir. 

Q. I have no doubt of that; but that is not my question. “My 
question is whether, as a general thing, in passing that wharf you 
you were signalled by the running up of the flag. 
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118 A. Generally, when I was in-the pilot-house. 
Q. I want to know whether, as a general rule, in passing 
that wharf you were signalled to stop by the running up of a flag. 

A. It has always been the rule since | have been on the steam- 
boat. 

Q. I am not asking what the ruleis. I ask you what the practice 
was at that particular wharf; whether, in the transaction of the busi- 
ness, it was usual and general for Mr. Tolson to run up a flag there 
as a signal for you to stop. 

A. It has been by me in landing a boat there. I do not know 
what his habits were. 

Q. What signal have you looked for? 

A. A piece of muslin on a pole. 

Q. Did he generally run up that flag for you to stop? 

A. He did for me to stop whenever I was in the pilot-house at the 
time he wanted us to stop. 

®. You never stopped there on any other occasion or because of 
the display of any other signal than the running up of the flag? 

A. No, sir; I never did. Perhaps Capt. Kirby may have. 

Q. Iam asking what you did. Did you ever stop at that wharf 
before because of the display of any other signal than the running 
up of a flag ? 

A. No, sir; only by the running up of a flag, and that day by the 

waving of his hand. | 
119 Q. Will you give mea reason, if you can, why, on that par- 
ticular day, you recognized the signal of the hand when you 
had never done it before ? 

A. I did it for his sake. 

Q. How did you know, if that was not the signal for the stopping 
of the boat—if that was not the usual signal for the stopping of the 
boat how did you know, when he put his hand up, that he wanted 
you to stop? 

A. He just said, I have a basket, or something. I overheard the 
conversation. 

Q. Then you did not stop because of the signal, but because he 
called you? 

A. Of course I did not see any other signal until I got back to the 
wharf. 

Q. Did you stop the boat on that occasion because Tolson held up 
his hands or did you stop it because Tolson told you he wanted you 
to stop and had something to put on? 

A. I went by the wave of his hand, of course. 

Q. You did not hear him say anything until/ you got back to the 
wharf? 

A. Only when I got close enough; that was when I could hear 
him. I[ heard him tell Mr. Carpenter that he had a few packages. 

Q. You did not hear him say anything when he put his hand up 
and waved it? 

A. No, sir. 

Q. At that time you stopped at the signal of his waving his 


hand ? 
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120 A. Yes, sir; it was for his benefit, of course; it gave me 
more trouble than it did him. 

Q. There is no doubt about that; there is no doubt about its 
having given you a great deal of trouble, but what I was to get at 
is whether you did not stop on that particular occasion because of 
the signal of the hand. | 

A. Yes, sir. 

Q. That was all you had to indicate to you that Tolson wanted 
you to stop? 

A. I stopped at that landing that day because of the signal of his 
hand. 

Q. And that was the first time you ever did it? 

A. Yes, sir. 

Mr. Cote: It took us a great while to get around to that. 

Mr. Witson: Yes; it did take you a long while to find that out. 

Q. How many feet was the pilot-house above the upper corner of 
the wharf whén you started to back the boat ? 

The Witness: When I started to back the boat to make the land- 
ing? | 

COUNSEL: Yes. 

A. I was about a length away. 

Q. I do not ask you how far you were away from the wharf, but 
I want to know how far the pilot-house was above the upper end of 
the wharf at the time—up the river ? 

A. The boat is 170 feet long, and, I suppose, about 30 or 40 feet 

forward, deck off; you can judge how far the pilot-house 
121 ~—was from the corner of the wharf. 
Q. Was the pilot-house 30 or 40 feet above the upper corner 
of the wharf? 

A. Yes, sir. 

Q. How far was the boat out in the river from the wharf? 

A. I judge it was about as far as from here to that middle win- 
dow at that time. 

Q. Where was Tolson at the time he signalled to you? Taking 
this now (indicating) for the point, tell us the relative position of 
the wharf at the time he signalled to you. 

A. He was standing in the middle of the wharf between there 
three piles. 

Q. Was he back ? 

A. He was about the center of the wharf. 

Q. Wheredid Tolson go when he left that position ? 

A. He walked from the middle of the wharf back to the ware- 
house and picked up these two packages. 

Q. Then where did he go? 

A. Then he came out to this corner between these three piles. 

Q. You saw him do that? 

A. Yes, sir. 

Q. You saw him leave the center of the wharf where he was when 
he signalled you ? 

A.. Yes, sir. 
Q. You saw him go back to the little house that ‘was on the rear 
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of the wharf and get the basket andthe demijohn and walk out to 
the lower corner of the wharf by these piles? 
122 A. Yes, sir. 
Q. When he got to the corner where the piles were where 
was the boat? 

A. The boat was lying right against the corner like that (indicat- 
ing). 

(). Did the boat get there about the same time Mr. Tolson did? 

A. I think the boat was lying against the pile before he got out 
there. It had just about touched the wharf. 

Q. Then do I understand you to sav that Mr. Tolson stood still 
in the center of the wharf until you got the boat up to it, and after 
you got the boat up toit he left his position; went and got the things 
and came there, or did he do that while you were getting the boat 
around ? 

A. He went from the center of the wharf when I went back to 
back the boat. 

@. Then he went from his position at the center of the wharf and 
got the things; went out to the piles while you were getting the 
boat around ? 

A. Yes, sir: I think half a second before he got there; when he 
stood there he had some words with Mr. Carpenter. I did not 
understand them exactly. 

(. [am not after the words. I want to get at your movements 
and his just at the present time. You were getting the boat around 
while he was leaving his position in the center of the wharf and 
getting the things and going out to the piles, where he handed them 
over! 

A. Yes, sir. 
123 ©. You saw him all the while he was doing that? 
A. I was aft then. I could not help seeing him. 

Q. The pilot-house was in front. What were you doing there? 

A. I wanted to land aft at that time. 

@. Do you mean to say you were not in the pilot-house while you 
were making that landing? 

A. No, sir; it was not my place to be there at that time. 

(©. Where were you? 

A. I was back aft of the paddle box, to pull the bell-strap. 

Q. The paddle box is on the aft part of the boat? 

A. About midshiips. 

q. And you were in the rear of that? 

A. Yes, sir. 

Q. Is there anything there by which you could at all govern or 
control the motion of the boat? 

A. With the bell-strap I could control the engine; the boat was 
in position, too, and with the tide then. 

@. But there was no means by which, from the position you oc- 
cupied there, that you could communicate any motion to your wheel 
in your pilot-house ? 

A. I fixed the wheel in the becket when I left the wheel. 

Q. Was there anything where your position was by the paddle 
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box, as you call it, by which you could communicate any motion 
or by which you could move your wheel in the pilot- house ? 
I left the pilot-house because I did not need any steering at 
Pi time. 
Q. I don’t want to know whether you needed any steering or not. 
We will get to that part after awhile; but you could not com- 
124 munic ite with your wheel from the position you were, could 
you? 
A. No, sir. I couldn’t steer the boat from there. 
(). Nor could you control the movements of the boat by means of 
your wheel from where you stood ? 
A. I could control them by the bell-strap of the engine. 
Q. You could control the engine, but you could not control your 
wheel ? 
A. It didn’t need any control; the wheel was already fixed. 
Q. You stayed there by the paddle box how long? 
A. Aboui five or six seconds. 
Q. Did you stay there until the boat struck the wharf? 
A. Yes, sir. I was there when she drifted up against the wharf. 
Q. When she drifted up against it then? 
A. Yes, sir. 
How long did your remain there by the paddle box after it 
drifted up against the wharf? 
A. Long enough { or Mr. Tolson to have the things aboard, and 
Mr. Carpenter told me, “All right; to go ahead.” 
Q. You waited for that signal ? 
A. I always do. 
Q. Then you rung the bell for the engine to move? 
A. Yes, sir. 
Q. And then you started forward to your pilot-house ? 
A. Yes, sir. 
@. Where were you when you learned that Mr. Tolson has been 
injured? 
A. In the pilot-house. 
125 Q. You had gotten back to the pilot-house ? 
A. Yes, sir; three or four lengths away from the wharf 
the boat might have been. 
Q. How did you learn that Mr. Tolson had been injured ? 
A. By the baggage master. 
Q. What did you do then ? 
A. I circled the boat around and came back to the wharf. 
Q. Did you do that without any orders from anybody ? 
. The captain’s orders. 
Captain who? 
. Captain Kirby. 
How did you get that order from him ? 
. By the way of Mr. Bob Vauhgn. 
He brought you the order? 
Yes, sir. 
Did he bring you the order to do that at the same time that 
he informed you that Tolson had been injured ? 


Prererer 
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A. Yes, sir—that is, when I asked him what he wanted to go back 
for; and then is when he told me he thought Mr. Tolson was hurt. 
Q. When you first got to the paddle box where was the boat—I 
mean with reference to the wharf? You left the pilot-house when 
you concluded to make your rear landing ? 
The Witness: Do you mean the first landing I made ? 
CounseL: Yes; the first landing; when you left the pilot-house 
and went back to the paddle box to make your first landing—your 
rear landing. When you got to the paddle box what was the 
126 __ relative position of the boat as to the wharf? 
A. Just about that (indicating). She was backing in this 
direction (indicating). 
@. She was backing across the channel ? 
A. Not across the channel, but about lapping the tide. 
Q. What do you mean by that ? 
About quartering with the tide. 
©. How near was the rear part of the boat which struck the wharf 
to the wharf at the time you got there? 
A. She appeared to be just like my hand, going up in this way 
(indicating). 
Q. How great a space between this pile here (indicating) and the 
side of the boat ? 
A. Fifty feet, maybe; | could not say. 
Y Did you notice where Mr. Tolson was then ? 
He was up at the warehouse then. 


at 


> Getting his things? 

A. Yes, sir. 

@. Did he walk right down ? 

A. He came out from there with the things in his hands. I think 


the boat must have touched the wharf a little before he got between 
these piles. It may have been probably about the same time; [ 
could not say. 
Q. What do you say his position was when he handed the articles 
to Mr. Carpenter ? 
A. He was standing right in here between the three piles. 
Q. He could not have stood between the three very well. 
127 A. What I mean is in the center here (indicating). 
Mr. Wirsox: You say he could not have been between the 
three? 
Mr. Cote: No; I don’t see how he could very well. 
The Wirness: He was between these two piles right here. 
He stood behind this one? 
A. Yes, sir. 
Q. Did he hand both of those articles at the same time—both the 
jug and the basket ? 
He handed the jug first, I think, to the best of my knowledge. 
@. And the basket afterwards ? 
A. Yes, sir. 
Q. Where was the basket when he handed the jug? 
A. I think it was banging on his wrist; somewhere between there 
and his elbow. 
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Q. Which hand did he deliver it with? 

A. To the best of my knowledge it was his left hand. 

Q. What was he doing with his right? 

A. He must have been standing there steadying himself. 

(). Not what he must have been, but what you saw. I just want 
to know what vou saw and what you distinctly remember. 

A. That is all that I am telling you. 

(. Ll only state that because you ‘said in your former answer “ he. 
must have been.” Do you know what he was doing with his right 
hand when he was delivering those articles with his left? 

A. No, sir. 
128 Q. You could not say where it was? 
A. No, sir. 

Q. You could not give his exact position ? 

A. No, sir. 

@. He stood in around those three somewhere ? 

A. Yes, sir; right here in the center between these three piles. 

Q. Do you remember to be understood as saying that he stood be- 
tween these two? 

A. He handed the articles over this corner pile. 

®. The boat struck the corner pile ? 

A. It came up against these two piles. 

Q. Against this one and that one? 

A. Yes, sir. 

Q. The two outer and lower piles? 

A. Yes, sir. 

Q. This pile and that one—the corner pile and the one on the 
side here? , 

A. Yes, sir. 

Mr. Witson: The one on the front? 

Mr. Cote: No; the one on the side, he says 

The Wrrness: The boat struck between these two piles (indicat- 
ing); lapped the corner of these two piles. 

Q. Which one of the piles did the boat strike first ? 

A. She must have struck these two here (indicating). 

Q. Struck both at the same time? 

A. Struck that one first (indicating). 
129 Q. Corner pile ? 
A. Yes, sir. 

Q. She struck the corner pile first ? 

A. Yes, sir; because in her position she could not touch this one 
(indicating). 

Q. Then she swung around and struck the front pile ? 

A. Yes, sir; Just swung around gradually. 

Q. And struck the front pile? 

A. Just laid against it. 

Q. Did it strike this one (indicating), one of the piles on the upper 
corner? 

A. No, sir; did not touch those at all. 

Q. Did it touch this upper pile here before or after Mr. Tolson 
handed the articles on; you can tell that? 
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A. I guess I was about midway of the boat 
Q. I want to know whether you can tell me whether she struck 
this upper pile before Mr. Tolson handed the things on or after- 
wards ? 
A. She was laying against the piles when he handed the things 
over. 
Q. She had already struck and was lying against them when he 
handed the things on? 
A. Yes, sir. 
Q. He handed them on and shook hands with Carpenter ? 
A. That is what I heard; I did not see it. 
Q. Do you remember anything about whether they shook hands 
or not? 
A. I heard something said, and then Carpenter said, “All 
130 ~~ right, Mr. Richards.” did not wait there to see what hap- 
pened. I went on to the pilot-house, and when [ got to the 
pilot-house I do not suppose the stern had passed that wharf. 
(). You are sure the boat had come toa standstill and was laying 
up against those piles before Mr. Tolson handed these things over ? 
A. Just before he handed them over. (It might have happened 
at the same time he got there.) 
Q. After Mr. Tolson had handed them over you heard him and 
Carpenter speak to each other ? 
A. Yes, sir. 
Q. You heard Carpenter say all right, and you rang the bell? 
A. Yes, sir. 
Q. You heard no expression from Mr. 'Tolson while you were there 
that he was injured ? 
A. No, sir. 
Q. The first you heard of it was after you got up to the pilot- 
house and got two or three boat-lengths out into the water? 
A. Yes, sir. 


131 Capt. RicHarps recalled. 


By Mr. WILson: 

Q. I forgot to ask you how you would fix the wheel when you 
left the pilot-house ? 

A. The wheel is starboard in the becket. 

Q. Just explain that to the jury. 

A. You put the wheel starboard in the becket 

©. You fix the wheel so that it would not move and so the rudder 
would not move? 
. Yes, sir; threw the rudder port and the wheel starboard. 
What is that that you call the becket? 
A little piece of rope in the middle of the floor. 
And that you hook on to one of the spokes? 
A. Yes, sir, 
@. And then the wheel is fast and the rudder cannot move? 
A. Yes, sir; that is it. 


_~ we, _~ br 
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132 Cross-examination: 


By Mr. CoLe 

Q. The effect of fixing it in the position in which you left it was 
to throw the stern of the boat around towards the wharf?” 

A. Certainly. 

Q. So that if any force had been put upon the engine while that 
rudder was in the position you left it the tendency of the force ap- 
plied to the engine would have been to throw the stern of the boat 
around towards the wharf? 

A. When she was backing. If the engine had gone ahead it 
would have thrown it away from there and she would have not 
touched the wharf. 

Q. As long as the engine was backing the tendency of the rudder 
was to throw the stern of the boat around towards the wharf? 

A. Yes, sir. 

Q. And you left it in that position ? 

A. Yes, sir; the boat was stopped still when I got back abre-st of 
the wharf. 

Q. I suppose there is a way to communicate with the engine-room 
from the pilot-house ? 

A. Yes, sir; through a speaking trumpet. 

@. You could speak to the engineer? 

A. Yes, sir. 

Q. Cannot you communicate with him by a bell from the pilot- 
house ? 

A. Yes, sir. 
133 Q. And by aspeaking tube? 
Yes, sir. 

Q. So that it was not necessary at all for you to leave the pilot- 
house and go back where you did in order tocommunicate with the 
engineer by bell or anyother way? You could have communicated 
with him from the pilot-house? 

A. If I was going to make a landing at that end. 

Q. That is not my question. Cannot you communicate with the 
engineer from the pilot-house ? 

A. I can. 

Q. Cannot you tell him anything you want him to know from 
there ? 

A. Yes, sir. 

Q. There is no order that you may want to give to him—nothing 
that you may want him to do with his engine, “either { to reverse it or 
to go forward or to take off steam or to put on steam—that you 
could not communicate with him from the pilot-house in regard 
to? 

A. No, sir. 

The Court: Which is the next landing that you made above 
Shamrock wharf? 

A. Smith’s Point. 

Q. That is in Maryland? 

A. Yes, sir. 
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Q. If you had been going from Stewart’s to Smith’s Point, not in- 
tending to stop at Shumrock, which way would you have gone? 

A. I would have gone about three-quarters of a mile distance 

away from there. 
13 Q. You would have gone up the main channel ? 
A. Yes, sir. 

. Then you were prepared to stop at Shamrock, if it was neces- 
sary, from the course you were making ” 

A. Yes, sir; certainly. 


By Mr. WIrLson : 


Q. That was the object of the signal—the white signal—so that if 
they saw it in time they could stop? 
The Court: They did not see it? 
Mr. Witson: No, sir; I say they did not see it. 


The Court: He saw no signal, but he nevertheless came in. 


135 And, further to maintain the issues on its part joined, the 
defendant offered testimony tending to prove that said pier 
was not broken in or its planks torn up by said collision, and that 
after said Injuries were inflicted on the plaintiff the said boat turned 
about and made a bow landing at said pier for the purpose of ren- 
dering the plaintiff assistance, and the plaintiff was taken ashore 
from said pier to his landing, and then and there, in the presence of 
said mate, Webb Carpenter, and others, said that he was hurt by his 
own fault; that he was standing in a dangerous position; that the 
morning after said injuries were inflicted the plaintiff, at his own 
house, explained to two of his neighbors how said accident hap- 
pened, and said to them that it was his own fault and nobody else’s ; 
that he did not blame any of the boat people; that after he handed 
the basket of eggs and the demijohn to the mate, Webb Carpenter, 
he took Webb by the hand, or Webb took him by the hand, and 
said “Come on, old boy; come and go up with us,” and he, the 
plaintiff, replied “ No; I can’tgo;” that the boat had then started ; 
that the basket and demijohn had been delivered and the bell had 
rung for them to go ahead, but, unfortunately, one of the piles—a 
loose pile—flew back and caught his, the plaintiff’s, foot; that he 
was leaning forward over the bunch of piles on the east or south- 
east corner of the wharf, the lower end of the wharf, and shaking 
hands and sky-larking with the mate, telling him to come on and 
go up the river, and he saying that he could not go up that day, 
and in the meantime the pile flew back and caught his foot and 
crushed it. 
136 And, further to muintain the issues on its part joined, the 
defendant produced as witnesses on its behalf Charles W. 
Kirby, the captain of said steamboat, and Alfred Richards, the pilot, 
who gave testimony tending to prove that it was not a negligent or 
unsafe thing for said boat, under the circumstances existing at that 
time, to endeavor to make a rear landing; that it was not a negli- 
gent thing for the said boat to fail to stop at said wharf or to have 
stopped and made fast at said wharf at the time aforesaid ; that it 
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‘as not a negligent thing for the pilot to leave said pilot-house}.as 
said boat was making a rear landing as aforesaid, and that said boat 
did not make said rear landing in a violent manner. 


And, upon cross-examination of one of the defendant’s witnesses 
and an officer of said steamboat, testimony was given tending to 
prove that at the time of said landing said steamboat was pressed 
for time and had been so pressed for time all day, and that the pur- 
pose of making a stern landing instead of a bow landing was to 
save time. It was also shown in the evidence that, within two or 
three days after said occurrence, the captain, pl lot, baggage-master, 
and purser of said boat, the first three of whom testified as witnesses 
for the defendant in this cause and one of whom testified as a wit- 
ness for the plaintiff, signed and delivered to the superintendent of 
the defendant a paper in words and figures as follows, which was 
read over and assented to by them before they signed, viz: 


To the president and board of directors ol the Inland and S Sea bos ird 
Coasting Company: 


137 “T, Charles W. Kirby, master of the steamer John W. 
Thompson, her engines, boiler, tackle, apparel, and furniture, 

do hereby report in manner and form follow ing—that is to say: 
That heretofore and on or about the — day of September, 1883, 
the said steamer being on her return trip from Leonardtown,in the 
county of St. Mary’s, in the State of Maryland, to the city of Wash- 
ington, D. C.,the time being between the hours of twelve noon and 
three o’clock in the afternoon of said day, a casualty occurred at a 
wharf known as ‘Shamrock,’ whereof one Frank Tolson is the owner 
or agent, said casualty being entirely due to the contributory negli- 
gence of the said Frank Tolson, as follows, to wit : The said steamer, 
having made a landing at Stewart’s wharf, was pressed for time, and 
there being no signal exhibited had passed said Shamrock; there- 
upon said Frank Tolson appeared upon said wharf and beckoned 
for said steamer to return thereto, indicating that he had freight for 
her. The course of said steamer was then so altered as to make a 
stern landing at said ‘Shamrock,’ the which was done with due care 
and diligence ; but said wharf, being built upon piles in the open 
river and having no shore support, is necessarily insecure and un- 
substantial; and inasmuch as said Frank Tolson carelessly and neg- 
ligently stood with his right foot resting upon a slight plank be- 
tween two of the piles whereon said wharf is built when said steamer 
pressed upon said wharf, the tide then being at about full flood, the 
said two piles were brought into conjunction and the right foot of 
said Tolson was maimed and injured; that immediately upon the 
extent of the injuries of the said Tolson being made knowh 
138 to the subscriber he caused all possible care and attention to 
be shown to him, putting him ashore in one of the boats of 
said steamer and supplying him with necessary bandages, &c., and 
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thatsaid Tolson at said time and immediately — said casualty ex- 
onerated said steamer and her officers from all blame in the matter. 
All of which is respectfully submitted. 


CHAS. W. KIRBY, Master, ce. 


Attest: ALFRED A. RICHARDS. 
R. A. VAUGHN. 
T. B. CROW.” 


And, further to maintain the issues on its part joined, the de- 
fendant produced as expert witnesses Columbus D. Bonneville, J. 
Beecham, and the said Henrie H. Hanie; and the said BoNNEVILLE 
being sworn, testified as follows: 


; 


Q@. What is your occupation ‘ 
A. | am a mariner. 


‘ 
A. Since 1862. 
). What experience have you in the navigation of the Potomac 


A. | have had about 12 years’ steady steamboating. 
(). In what capacity ? 
A. I have been wheelman, first mate, second mate, pilot, and cap- 
Laln., 
oy (©. What are you captain of now? 
A. Lam not captain of anything. Iam not in the steam- 
boat business. 

@. What was vour last vessel ? 

A. My last vessel was the Woodwroth ; about a month ago. 

®. Where? 

A. Fortress Monroe. 

Q. What vessels have you commanded on the Potomac ? 
A. The Lady of the Lake and Jane Mosely. 

. The Leary ? 

A. No, sir. 

Q. Did you hear the testimony of Mr. Richards to-day in regard 
to the landing of the Thompson at Shamrock wharf? 

A. did. 

Q. Will vou state, if you please, whether in your opinion the 
landing as made and described by Mr. Richards was a reasonably 
proper and safe one under the circumstances? First, I will ask you 
if you know the steamer John W. Thompson. 

A. Oh, yes. 

@. You have been aboard of her and know her capacity and 
length ? 

A. I know her perfectly well, although I never was employed on 
her. 

@. Now you can goon. Do you know the Shamrock wharf? 

A. I have never traded at that wharf. That is about the only 
wharf on the river that I never used to stop at. I never traded 
there. I know where it is. 
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140 Q. You can now go on and answer my question. 

A. Well, in going up toa wharf with the tide, calm weather, 
I always make a stern landing, unless I have something heavy to 
put aboard. Whenever! have anything small, packages and such 
like, I make a stern landing. In case 1 do not get signal in time to 
make a bow landing I always make astern landing. In this par- 
ticular instance I should have backed the boat back and let the tide 
bring the boat to the wharf. 

Q. Then you think that the landing as made was proper under 
the circumstances ? 

A. I think that the way in which he made his landing was a 
proper way. 

Q. State what is the proper position of a wharfinger on such a 
wharf as the one at Shamrock when a vessel is approaching to make 
a landiiig—where he should stand to be reasonably safe. 

A. If he expects to take a stern line he should stand on the lower 
comer, about 8 or 10 feet from the corner, so as to take the line 
around to the lowest part. 

Q. How many wharves are there on the Potomac river? 

A. When I was steamboating there I landed at Alexandria, Fort 
Foote, Fort Washington, White House, Glymont, Sandy Point, 
Smith’s Point, Quantico, Liverpool Point, Stewart's, Tolson’s, Piney 
Point, and Point Lookout. ! 

The Court: Which is the next landing above Tolson’s after 
Stewart’s—Liverpool Point? 

A. No, sir; that is way up. 
141 Mr. Birney: The Tolson wharf he speaks of is on the 
Maryland side. 

Mr. Witson: The wharf in question is called the Shamrock. 

The Court: Which is the next above Stewart’s, leaving out the 
Shamrock wharf? 

The Witness: Coming up the river? 

The Court: Yes. 

The Witness: On which side? 

The Court: Virginia side. 

The Witness: There are no more on the Virginia side until you 
get up to Quantico. 

The Court: How faris that from Stewart’s? 

A. About 30 miles. 

The Court: Which is the next one on the Maryland side from 
Stewart’s ? 

A. Smith’s Point. 

(. How far is that above Stewart’s? 

A. That is right across, nearly; a little up the river from Sham- 
rock. 


142 Cross-examination: 


By Mr. Birney : 


Q. At the time of making the landing ought not the pilot to be 
in the pilot-house ? 
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A. No, sir. 

Q. Ought not the captain to be in the pilot-house ? 

A. If the captain is making a landing he ought to be aft, and if 
the pilot is making a landing he ought io be aft. 

Q. Then you think it good navigation for the wheel to be left to 
itself ? 

A. Navigation is not going on when you are making a landing. 

Q. The tide is guing on all the same at such a time? 
A. Oh, ves. 


* 
‘) 


s+ Q. And operating upon the boat, is it not‘ 

A. Certainly. 

Q. Is there any other way of turning the boat or using the rud- 
der and steering the boat than by the use of the wheel? 

A. Well, the landing is made by the tide 

Q. I ask you whether you can steer a boat in any other way than 
by means of the wheel. 

A. The wheel is intended to steer it with. 

Q. The wheel operates directly upon the rudder? 

A. Of course. 

Q. And if there is nobody at the wheel there is no way by which 
the course of the vessel can be changed or the position of the rudder 
altered ? 

A. No, sir. 


143 Q. There is no way of governing the motion of the vessel, 
| ges the movements of the vessel, otherwise than by the wheel ? 


A. No, sir; we never leave the pilot-house until the vessel is in 
position to make a landing without any working of the wheels at 
all. 

(. We will come to that presently. Isn’tit true that a steam- 
vessel pivots at the stern; that the movement is given it always 
from the stern ? 

A. I do not understand you. 

®. You do not understand ? 

A. Pivoted at the stern? 

Q. Yes. Isn’t there always a greater movement at the bow, owing 
to the fact that the steering apparatus is at the stern’? Is not the 
first influence felt on the bow when af attempt is made to change a 
vessel’s course ? 


{_ A. Yes, sir. 
Q. Then it pivots, as it were, on the stern, does 1t not? 

A. The rudder is on hinges. You turn the rudder, and that turns 
the bow; at the same time that the bow goes one way the stern goes 
the other. 

@. And the stern is at the rear? 

A. Yes, sir. 

144 And the said Bercuum, being duly sworn, testified as fol- 
lows: 

Q. What is your occupation ? 

A. I am captain of the George Leary. 

Q. How long have you been on the river’? 
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A. Since 1856. 

Q. In what capacities ? 

A. In pretty nearly all. 

Q. From the lowest to the highest? 

A. Yes, sir. 

Q. Do you know the John W. Thompson ? 

A. I do. 

Q. Have you ever been employed on her? 

A. I have been a mate on her. 

Q. The Thompson is going up the river in September, with a 
flood tide about noon, on a clear calm day, and has gotten abre-st 
or a little beyond the Shamrock wharf in going up the river ; a sig- 
nal is made from the wharf for her toland. Will you state whether 
or not a stern landing is the reasonably proper and safe landing to 
be made under such: circumstances ? 

The Witness: Do I understand you to say it was a calm day ? 


By the Court: 


Q. You know the wharf? 
A. Yes, sir; I know the locality. 


By Mr. Birney: 
Q. Have you ever been there? 
145 A. No, sir; it is a new wharf, built since I have been on 
the river. 
Mr. Brrney: I object. He does not even know the locality. 
Mr. Witson: Oh, yes; he says he knows the locality. 
The Witness: In know the locality. 


By Mr. Brrney: 


@. Do you know the surroundings ? 
A. Yes, sir; I know the surroundings. 


By Mr. WILson: 


Q. Do you know the depth of the water, the position of the wharf, 
and all that; where it is with reference to the channel, and where 
it is with reference to the land? 

A. I should judge it was in about 9 or 10 feet of water. 

Q. You can now answer the question I put to you awhile ago. 

A. I should think the stern landing would be perfectly safe. I 
often make them. | 

Q. You often make them with the Leary ? 

A. Yes, sir; especially if you go by a wharf. You are not going 
to turn a steamer around and make a landing when you can make 
a stern landiug. That is why we have an aft gangway, in order to 
be able to make a stern landing when it is necessary. 


No cross-examination. 
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And the said Hanre, being called on behalf of the defendant 
and being sworn, testified as follows: 


146 The Court: He is your witness now, Mr. Wilson. 
Mr. Witson: Yes. 


Q. You have already been examined ? 

A. Yes, sir. 

Q. And you have been in court and have heard the testimony of 
Capt. Richards, the pilot of the John W. Thompson ? 

A. Yes, sir. 

The Court: You heard all of it? 

The Wrirness: I suppose I did. 

—. Will you state whether upon the facts stated by him in regard 
to the position of the Thompson—the winds and tides, and so on— 
if correctly stated, the landing as made by him was a reasonably 
safe and skilful one? 

A. Yes, sir; in the way he explains it—in the way the boat was 
placed opposite the end of the wharf—in that case I should have 
probably landed the boat in the same way. 


Cross-examination : 
By Mr. Birney: 
Q. That is supposing the boat to be opposite the wharf, but sup- 
pose it to have passed the wharf. 
A. I understood him to say the boat was nearly opposite the 
wharf; that the pilot-house had just passed the dock. 
Q. Supposing the steamboat to have passed the wharf; to have 
gotten beyond it. 
147 A. That is a question you asked me before. If the boat 
had passed the wharf and had gone beyond the wharf some 
distance, 300 or 400 yards—I think the evidence went to show that— 
then it would not be a safe way of landing the boat. 
Q. Suppose it had gone a length beyond the wharf. 
A. The- that would depend upon the distance out from the wharf. 


And, further to maintain the issues on its part joined, the defend- 
ant asked the said witness Bonneville this further question, If, in his 
judgment, a position within two or three feet from the fender piles 
of a wharf constructed like the Shamrock pier was a reasonably 
safe place for a wharfinger to stand when a boat was approaching 
in order to take off freight or to make a landing. Objection was 
made to said inquiry by the plaintiff’s counsel, and the court sus- 
tained said objection (because the said Bonneville had not shown 
himself to be a wharfinger) and refused to allow such question to 
be asked ; to which said ruling of the court the defendant then and 
there excepted. 

And thereupon the defendant rested its case, the foregoing being 
in substance all the testimony adduced on its behalf. 

And, further to maintain the issues on his part joined, the plaintiff 
offered testimony in rebuttal tending to prove that the plaintiff did 
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not, on the said 15th day of September, 1883, or the day follow:ag 
or at any other time, admit or say that the said injuries were 
148 caused by his own fault, or that defendant was not liable 
therefor, and did not give the explanation of said accident 
testified to by the defendant’s witnesses. , 

And, further to maintain the issues on his part joined, the plaintiff 
gave further testimony in rebuttal tending to prove that the said 
pier was built in a good and substantial manner, and was well suited 
for the purpose for which it was intended; that the said six front 
piles were not loose when said pier was completed, but were driven 
close to the flooring of the pier and kept in place by cuts in the 
flooring about an inch and a half deep, conforming to the size and 
shape of the piles; that the plank lay hard against the said corner and 
front piles, and there was no space between said piles and the floor- 
ing; and, further, that it was not intended that boats should land at 
the front of said wharf, but at the two sides thereof, but it was ad- 
mitted that other steamboats had frequently made landings at the 
front of said pier, and said piles were intended as braces to resist 
pressure. Said piles were driven into the river bottom about 12 or 
15 feet. Said wharf was completed in June, 1883. Thereupon the 
plaintiff rested, the foregoing being in substance all the evidence 
adduced on behalf of the plaintiff in rebuttal. 

Thereupon the plaintiff prayed the court to instruct the jury as 
follows: 


1. If the jury find from the evidence that the plaintiff’s foot was 
crushed as a consequence of a violent collision of the defendant’s 
steamboat with Shamrock wharf, and further find that such collis- 

ion was caused by negligent or unskilful management of said 
149 = steamboat by the defendant’s servants in charge thereof, then 

their verdict should be for the plaintiff, unless they further 
find that the plaintiff was negligent, and that his negligence con- 
tributed to his said injury. 

2. If the jury believe from the evidence that the steamer John W- 
Thompson at the time of the accident to plaintiff was being run and 
operated by the agents of the defendant, and the same at the time 
in question negligently or carelessly navigated by the said agents in 
making the landing at Shamrock wharf, and in consequence of 
such carelessness or negligence the plaintiff was injured without any 
fault or neglicence on his part, then the plaintiff is entitled to a ver- 
dict. 

3. If the jury believe from the evidence that the wharf in ques- 
tion was an ordinarily strong and good one and suitable for the pur- 
pose for which it was constructed, and that in making the landing 
in question the boat was thrown against the wharf with such force 
as to tear up some of the planks or boards of the flooring, this would 
be prima facie evidence of negligence on the part of the agents of de- 
fendant under the circursstancesin making said landing, and would 
justify the jury in so finding, unless upon the whole evidence such 

prima facie evidence is rebutted. 

4. In determining whether the defendant’s agents were guilty o 
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negligence in making the landing in question it would be proper 

for the jury to consider with the other facts and circumstances 
150 shown in evidence whether, un/ess all the circumstances, it 

was dangerous to make a rear landing with that boat at that 
time at the wharf in question, and whether either the pilot or cap- 
tain should not have been in the pilot-house during the making of 
said landing, and if they find from all the evidence that it was dan- 
gerous to make such landing under such circumstances this will be 
prima facie evidence of negligence on the part of defendant to justify 
them in so finding, unless such evidence is rebutted by the whole 
evidence in the cause. 

5. If the jury find from the evidence that the plaintiff was stand- 
ing near the edge of the wharf at the time the boat came in contact 
with it this would not in itself justify them in finding him guilty of 
contributory negligence, but is a question for the jury, under all the 
evidence and circumstances of the case, whether the plaintiff con- 
tributed to his own injury. 

6. ‘The jury are instructed that burden of proof to establish con- 
tributory negligence in the plaintiff is upon the defendant in this 
case 

7. By contributory negligence is meant such acts or omissions on 
the part of plaintiff as in part caused the injury complained of, and 
if the jury should believe that plaintiff did not act with due care, 
but should further find that such want of care was not in part the 
cause of the injury, then they are instructed that the defence of con- 

tributory negligence has not been made out. 
15] 8. if the jury find for the plaintiff, then they are instructed 

that in estimating the damages to be awarded they should 
take into consideration the mental and physical suffering which 
they may find the plaintiff bas sustained from his injuries, the dis- 
ability from transacting his business which they may find such in- 
jury has caused him, and the amount he may have proved he has 
laid out in the attempted cure of his injury; and if they further 
find from the evidence that the injury is one from which the plain- 
tiff will hereafter suffer and which will hereafter disable him, they 
will be entitled, in estimating the damages, to consider these facts 
aud compensate the plaiutiff therefor. 


And thereupon the defendant prayed the court to instruct the Jury 
as follows: 

l. The jury is instructed that upon the whole evidence the plain- 
tiff is not entitled to recover in this action. 

2. If the jury shall find from the whole evidence that in approach- 
ing and making the landing at the pier called Shamrock at the time 
described in the declaration the persons in charge of the defendant’s 
steamboat, John W. Thompson, exercised reasonable skill and care, 
plaintiff is not entitled to recover in this action. 

3. In order to entitle the plaintiff to recover in this action 

152 ~—sit is incumbent on the plaintiff to prove to the satisfaction of 

the jury that in approaching and landing at the plaintiff's 
wharf at the time described in the declaration the defendant did not ~ 
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exercise reasonable care and skill, and also that the plaintiff did, 
whilesaid boat was approaching and landing at and departing from 
said pier, exercise the care and prudence that a prudent and careful 
man acquainted with the business of a wharf agent and the dangers 
of that situation would have exercised under similar circumstances. 

4. If the jury find from the whole evidence that the injuries de- 
scribed in the plaintift’s declaration were caused by the negligence 
or carelessness of plaintiff, the plaintiff is not entitled to recover In 
this action, although they shall further find that in landing at or 
departing from the pier called Shamrock at the time described in 
the declaration the defendant’s boat was not managed by the de- 
fendant’s servants with skill and care. 

5. In determining what kind or degree of care or prodence it was 
the duty of the plaintiff to exercise while the defendant’s boat was 
approaching or Janding at or departing from the pier called Sham- 
rock the jury is instructed that it was incumbent on the plaintiff to 
exercise the care and prudence that a prudent man witha knowledge 
of the business of a wharfinger would have exercised under similar 
circumstances. 

The care and prudence which it was the duty of the plaintiff 

153 ~—stto.- exercise while the defendant’s boat was touching at or de- 

parting from the pier called Shamrock is in proportion to the 

danger of the employmentin which he was engaged ; and if the jury 

shall find that such employment was in a high degree dangerous it 
was the duty of the plaintiff to exercise extreme care. 

6. If the jury shall find from the whole evidence that at the time 


the defendant’s boat was landing at the pier Shamrock the plaintiff 


negligently or carelessly placed his left foot between the piles of said 
pier or between the piles and the flooring of said pier or between 
one of the piles in front of said pier and the flooring thereof and al- 
lowed it to remain there while the boat was departing from said pier, 
and the foot so placed was injured while in that position, then the 
»laintiff is not entitled to recover in this action. 

a If the jury shall find from the whole evidence that at the time 


the defendant’s boat was landing at the pier Shamrock the plaintiff 


placed his left foot between the piles of said pier and the flooring of 
said pier or between one of the. piles in front of said pier and the 
flooring thereof and allowed it to remain there while the boat was 
departing from said pier, and the foot so placed there was injured 
while in that position, then the plaintiff is not entitled to recover in 
this action. 
8. If the jury shall find from the whole evidence that as the de- 
fendant’s boat was approaching the pier Shamrock at the time 
154 = described in the declaration the plaintiff said to the defend- 
ant’s servants In charge of said boat that it was not necessarv 
to throw out a line or to make fast to said pier, and as said boat was 
nearing said pier voluntarily undertook to put on board said boat 
or to hand to defendant’s servants on said boat the basket and demi- 
john referred to in the testimony by leaning over the edge of said 
pier, and received the Injuries complained of while in that position, 
the plaintiff is not entitled to recover in this action. 
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9. If from the whole evidence the jury is unable to determine 
whether the injuries complained of in the plaintiff’s declaration were 
caused by the negligence of plaintiff or by the negligence of defend- 
ant’s servants, the verdict of the jury must be for the defendant. 

10. The plaintiff « cannot recover in this action punitive or vin- 
dictive damages. 

The court thereupon granted the prayers and each of the said 
prayers asked on behalf of the plainuff. 

And the court granted the second, fourth, sixth, ninth, and tenth 
of said prayers asked on behalf of the defendant, but refused the first 
third, fifth,seventh, and eight- of said prayers asked on behalf of de- 
fendant, and instead and in the place of said fifth prayer gave the 
following instructions as a modification of said fifth prayer asked by 

the defendant, as follows: 
155 “In determiniug what kind of degree of care or prudence it 

was the duty of the plaintiff to exercise while the defend- 
ant’s boat was approaching or landing at or departing from the 
plaintiff's wharf, the jury is instructed that it was incumbent on the 
plaintiff to exercise the care and prudence that a prudent man with 
a knowledge of the business of a wharfinger would have exercised 
under similar circumstances. The care and prudence which it was 
the duty of the plaintiff to exercise while the defendant’s boat was 
touching at or departing from the plaintiff's wharf is in proportion 
to the danger of the employment in which the plaintiff was engaged, 
aud if the jury find that such employment was attended wi ith dan- 
ger it was the duty of the plaintiff to exercise care and caution in 
proportion to such danger.” 

And — the giving of said first, second, third, fourth, fifth, sixth, sev- 
enth, and eighth instructions as prayed by the plaintiff, and each of 
them, and the several refusals of the court to grant the said first, 
third, fifth, seventh, and eighth of said instructions as prayed by the 
defendant, and to the garntinf of said instruction in the place and 
stead of said fifth instruction as modified, and each and every of 
them, the defendant then and there, before the jury retired to con- 

sider their verdict, severally excepted. 
156 And thereupon the court further instructed and charged 
the jury as follows: 


GENTLEMEN OF THE JuRY: This case has been so fully argued 
that I r ally have no excuse for detaining you any considerable 
length of time. I propose to say a word or two only by way of ex- 
plaining tne veneral Scope | of these prayers. 

The 3 aintiff’s sole ground for recovery is that the defendant was 
guilty of negligence. ‘The burden of proof is on the plaintiff to sus- 
tain Ao lle gation. 

The rounds upon which the plaintiff would have you conclude 
there was negligence of the part of the defendant in such particulars 
as to cause the injury which he suffered (for that must be the kind 
of negligence shown to have been committed) are: 

First. That it was a negligent and unsafe thing for the steam boat, 
under the circumstances of the tide, the position of the boat with re- 
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spect to the wharf and all the surroundings, to endeavor to make a 
rear landing. | 

Second. That there was a failure on the part of the steamer to 
stop at the wharf,as was its custom and as it should have done in 
this case, and that it should have stopped and made fast at the 

wharf when it returned, notwithstanding the alleged remark 
157 ~= of the plaintiff to the officers of the boat that 1t was not 

necessary to do so, as he could put on board the two small 
packages he had without the line being thrown out. 

Third. That there was no pilot or substitute for a pilot in the 
pilot-house at the time of the landing to govern the movements of 
the boat as the exigencies of the case might require. 

Fourth. The violent manner in which the lahding was made, 
causing a concussion which broke up parts of the wharf and which 
resulted in the injury to the plaintiff that is complained of. 

All these allegations of negligence are, of course, denied by the 
defendant or, at any rate, to the extent claimed by the plaintiff. It 
will perhaps be safe to say that they are all denied. 

The defendant says, in answer to the allegations of the plaintiff, 
that it was not unsafe to make a landing under the circumstances 
that it was made; that it was not unsafe to transact that business 
without stopping at the wharf, the plaintiff volunteering to place 
the two packages aboard without a line being thrown out; that 
there was no necessity for a pilot being in the pilot-house at the par- 
ticular time of the landing, the wheel being placed in a fixed posi- 

tion for the time being. 
158 The plaintiff, to maintain his view, has called a number of 

witnesses who have testified as to what they saw and heard 
on the occasion. ‘The defendant has done the same. ‘Those wit- 
hesses were necessarily confined to a statement of the facts as they 
observed them, and were not allowed to give theiropinions. There 
is a class of witnesses, however, who have a right to give opinions 
for the purpose of guiding the jury to a correct formation of judg- 
ment where questions of skill, science, and art are involved, inas- 
much as jurors are not supposed to be well acquainted with tech- 
nical matters. It is only such witnesses as are especially familiar 
with such branches of science and art who are thus permitted to tes- 
tify. 

Both the plaintiff and the defendant have produced witnesses of 
this character, and it is for you, upon the whole evidence, to deter- 
mine whether or not the plaintiff has sustained his allegations of 
negligence on the part of the defendant. 

If you find the defendant was not guilty of negligence, that ends the 
ease. If you find that the defendant was cuilty of neglige ‘nee, then 
a second point of inquiry arises, whether the plaintiff was also guilty 
of negligence and whether his negligence contributed to the injury. 
If you find that the plaintiff was guilty r of negligence, and that such 
negligence directly leatethased to the injury, then it is not im por- 
tant to inquire how far such negligence contributed to it; for if he 
contributed to it at all, that would incapacitate the plaintiff from 
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159 The burden of the proof is, howevre, upon the defendant 
to show that the plaintiff was negligent, and that his negli- 
gence contributed to the Injury. 7 

The principal grounds upon which it is claimed by the defendant 
that the plaintiff was himself negligent are: 

lirst. His standing in a dangerous position on the front part of 
the wharf. 

Second. His causing a failure on the part of the boat to throw 
out its line and stop by requesting or suggesting that there was no 
necessity to do so inasmuch as he had only two small packages to 
put on board. 

The principal ground of negligence, however, as I understand it, 
that is insisted upon by the defendant as contributing to the injury 
was the plaintiff’s placing his foot in a dangerous position on the 
wharf when he must have known that the effect of the boat striking 
would be to crush his foot. 

The seventh instruction of the defendant, granted by the court, 
presents that view of the case on behalf of the defendant in its full 
force. 

That instruction is as follows: 

7. If the jury shall find from the whole evidence that at the time 
the defendant’s boat was landing at the pier Shamrock the plaintiff 
negligently or carelessly placed his left foot between the piles of 
sald pier or between the piles and the flooring of said pler or between 

one of the piles in front of said ">l rand the fl poring thereof 
i60 = and allowed it to remain there while the boat was departing 

from said pier and the foot so placed was injured while in 
that position, then the plaintiff is not entitled to recover in this 
action 

This is the only instruction in which I have undertaken to say 
to the jury what act of the plaintiff would disentitle him from re- 
covering. 

This is upon the hypothesis that you shall first find the facts 
spoken of ana then that the plaintiff negligently or carelessly placed 
his foot in the position referred to. [t, however, still leaves with you 
the question, if you should find he did place his foot 1n such position, 
whether or not his act in doing that was such negligence as would 
disentitle him from recovering. 

There isa principal which you will bear in mind in regard to that. 
[t is this: That a person in the position of the plaintiff is to keep 
his wits about him, to be on the alert so as not to be injured, and to 
exercise such vigilance or care as Is proportionate to the hazard of 
the duty in which he is engaged. For instance, a man should be 
more cautious if he is running a dangerous engine that if he is sit- 
ting, as you are now, in a position of safety and attending to his 
usual avocation. His care must be in proportion to the hazard of 
his engagement. 

There is no proof here to show that this was a dangerous voca- 
tion—standing there attending to that wharf—and yet, nevertheless, 
there were certain hazards accompanying it, just as there are in 
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almost all positions. One of you, for instance, might lean 
161 over in your chair in such a way as to fall and cut your 
head, but it is not likely that you will. 

There is another view of the matter. A person situated as the 
plaintiff is in respect of the defendant is authorized to suppose that 
the servants of the defendant—the officers of the steamboat—are 
going to exercise proper care in the handling of the boat rather than 
act negligently. 

There is a difference of recollection on the part of various witnesses 
as to whether this boat touched or struck the pier when it was backing 
or when it was going forward, and also a difference as to whether 
this basket and possibly the demijohn was handed over before the 
boat struck the pier in coming back. 

You are to consider that in this point of view. If you should find 
that all the business that Tolson had with the boat had been trans- 
acted before the boat struck the pier and the boat had left the posi- 
tion in which it was when these articies were thus delivered, then 
you are to take into consideration whether Tolson was obliged to 
conclude that the boat, having done its business at the wharf, was 
likely tocome again and touch the wharf. If the condition of things 
was such that the probability was that it would, then, of course, 
nore caution would reasonably be expected to be exercised by him 
to get into a safe position than if he had reason to suppose that, 
having transacted all its business, the boat would return no more to 

that wharf. 
162 I cannot, perhaps, better state this rule about contributory 
negligence than in this way: 

Negligence is the want of such care as men of ordinary prudence 
would adopt under similar circumstances, and the question whether 
the act of the plaintiff amounted in law to negligence depends upon 
the danger which might reasonably be expected to result therefrom. 
If the danger was so great that no sensible man would have incurred 
it the plaintiff will not be entitled to recover. It is proper to remind 
you, by way of explaining to some extent, the difference of recollec- 
tion on the part of wituesses on both sides as to what occurred ; that 
this whole affair must have passed in a moment of time, and there- 
fore it is quite natural that persons should differ in their recollec- 
tion or impressions as to what actually did take place. 

Something has been said on both sides as to the weight which is to 
be given to Tolson’s statements made here of what passed in view 
of ‘Tolson’s statements said to have been made elsewhere to Mr. 
Grimes and others. It may at first seem surprising that a man who 
himself wears the shoe should not be able to tell where it pinches; 
that a man who has his foot crushed should not necessarily know 
better than any other party where it, was hurtand how it was hurt, 
and yet it is not an uncommon thing for other men who saw the 
thing done to be able to tell better than the man himself how the 
accident happened. ‘The shock and the pain may have the effect 

of rendering the man quite incapable of telling just exactly 
163 how the thing took place. So,if you find the man at-differ- 
ent times making somewhat different statements, it does not 
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at all follow that his intention was to mislead. You are therefore 
to look at any difference of statements that he may have made, if 
you believe he did make different statements, in that point of view. 
He may not be the best witness as to what did happened to himself 
or the inanner in which the thing may have happened. 

There is another qualification of this rule of negligence which it is 
proper [should mention. Although theruleis thateven ifthe defend- 
ant be shown to have been guilty of negligence the plaintiff cannot 
recover, if he himse!f be shown to have been guilty of contributory 
negligence, which may have had something to do in causing the 
accident, yet the contributory negligence on his part would not ex- 
onerat the defendant and disentitle the plaintiff from recovering 
if it be shown that the defendant might, by the exercise of reason- 
able care and prudence, have avoided the consequence of the plain- 
tiff’s negligence. 

[ believe I have given in vour presence an illustration of this 
principle, but I will repeat it here. If, for instance, a person driv- 
ing a coach very rapidly up Pennsylvania avenue runs overa man 
not looking about him that weuld be supposed to be negligence; 
but if it turned out that the party whom he run over was lying in 
the roadway drunk that would be evidence of such contributory 
negligence on the part of the injured man, and he would 
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164 not be entitled to recover in an action. ‘There comes in this 

qualification, however: Notwithstanding the fact that the man 
was lying on the roadway drunk, ifthe man driving the coach saw 
him there and could, by the exercise of ordiuary care and diligence, 
have avoided running over him, but did not do it, then he cannot 
shelter himself behind the plea of contributory negligence on the 
part of the injured party. 

Gentlemen, the instructions asked for by counsel on either side 
and which I have granted are ail in writing, and you can take them 
to your room. : 

Mr. Cote: If your honor please, before you give the case to the 
jury I would like to have you say to them (although [ believe it is 
covered by the prayers that have already been granted) that even if 
the jury should believe from the evidence that it was not negligent 
to make a rear landing, yet if they believe that the landing was 
made in a negligent manner, the defendant would be guilty of 
negligence. 

In other words, if they shorld find that it was not negligence not 
to have a pilot at the pilot-house at the time of this landing—not 
negligence on the part of the steamer in making a rear landing 
or in making a rear landing badly—yet if they find that in making 
the rear landing they made it in a negligent manner the plaintiff 
would be entitled to recover. 

The Court: There is a prayer to that effect. What I have en- 
deavored to do has been to state the different acts which you claim 
constitute negligence. I have stated them in this wise: That I un- 

derstand the plaintiff to insist that there was negligence, first, 
165 in making a rear landing at all under the circumstances ; 
second, in leaving the pilot-house without a pilot to control 
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the movements of the boat, and, third, in not stopping at the wharf— 
that was not so distinctly presented in the evidence, but I under- 
stood that to be a point made in the argument of counsel—and, 
fourth, in the violence of the concussion. 

And to so much of said instruction as states the acts of negligence 
and unskillfulness upon which the plaintiff relies to recover in this 
action, and submits the same for the determination of the jury, and 
is expressed in the following words: 

“The grounds upon which the plaintiff would have you conclude 
there was negligence on the part of the defendant in such particu- 
lars as to cause the injury he suffered (for that must be the kind of 
negligence shown to have been committed) are, first, that 1t was a 
negligent and unsafe thing for the steamboat, under the circum- 
stances of the tide, the position of the boat with respect to the wharf, 
and all the surroundings, to endeavor to make a rear landing; sec- 
ond, that there was a failure on the part of the steamer to stop at 
the wharf, as was its custom and as it should have done in this 
case, and that it should have stopped and made fast at the wharf 
when it returned, notwithstanding the alleged remark of the plain- 
tiff to the officers of the boat that it was not necessary to do so, as 
he could put on board the two smail packages he had without the 

line being thrown out; third, that there was no pilot or 
166 substitute for a pilot in the pilot-house at the time of the 

landing to govern the movements of the boat as the exigen- 
cies of the case might require; fourth, the violent manner in which 
the landing was made, causing the concussion which broke up parts 
of the wharf and which resulted in injuries to the plaintiff as is 
complained of. All these allegations of negligence are, of course, 
denied by the defendant, or, at any rate, to the extent claimed by 
the plaintiff. It will perhaps be safe to say that they are all denied. 
The defendant says, in answer of the allegation of the plaintiff, that 
it was not unsafe to nake a landing under the circumstances that 
it was made; that it was not unsafe to transact that business without 
stopping at the wharf, the plaintiff volunteering to place the two 
packages aboard without a line being thrown out; that there was 
no necessity for a pilot being in the pilot-house at the particular 
time of the landing, the wheel being placed in a fixed position for 
the time being. The plaintiff, to maintain his view, has called a 
number of witnesses, who have testified as to what they saw and 
heard on the occasion. The defendant bas done the same. Those 
witnesses were necessarily confined to a statement of the facts as 
they observed them, and were not allowed to give their opinions. 
There is a class of witnesses, however, who have a right to give 
opinions for the purpose of guiding the jury to a correct formation 

of judgment where questions of skill, science, and art are in- 
167 volved, inasmuch as jurors are not supposed to be perfectly 

well acquainted with technical matters. It is only such wit- 
nesses as are especially familiar with such branches of science and 
art who are thus permitted to testify. Both the plaintiff and the 
defendant have produced witnesses of this character, and it is for 
you, upon the whole evidence, to determine whether or not the 
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plaintiff has sustained the allegations of negligence on the part of 

the defendant ”—the defendant then and there and before the jury 
retired excepted. 

168 And to so much of said instructions to the jury by the 
court as charged that the burden of proof is upon the de- 

fendant to show that the plaintiff was negligent, and is expressed in 

the following words: 

“The burden of proof is, however, upon the defendant to show 
that the plaintiff was negiigent and that his negligence contributed 
to the injury "—the defendant then and there and before the jury re- 
tired excepted. 

And to so much of said instruction as charged that the jury were 
to determine whether or not the act of the plaintiff in placing his 
foot in the position described in the seventh of the said prayers 
asked by the defendant was such negligence as wou!d prevent plain- 
tiff from recovering, and is expressed in the following words: 

“The principal ground of negligence, however, as I understand 
it, that is insisted upon by the defendant as contributing to the in- 
jury was the plaintiff’s placing his foot in a dangerous position on 
the wharf where he must havé known that the effect of the boat 
striking the wharf would be to crush his foot. ‘The seventh instruc- 
tion of the defendant granted by the court presents that In view of 
the case on behalf of the defendant in its full force. This is the only 
instruction in which I have undertaken to say to the jury what act 
of the plaintiff would prevent him from recovering. This is upon 

the hypothesis that you shall first find the facts spoken of and 
169 then that the plaintiff negligently or carelessly placed his foot 

in the position referred to. It, however, still leaves with you 
the question, if you shall find he did place his foot in such position, 
whether or not his act in doing that was such negligence as would 
prevent him from recovering "—the defendant then and there and 
before the jury retired excepted. 

And to so much of said instruction as charged that there was no 
proof that the busines- of the plaintiff was a dangerous vocation, and 
is expressed in the following words : 

“'There is not proof here to show that this was a dangerous voca- 
tion, standing there attending to that wharf, and yet, nevertheless, 
there were certain hazards accompanying it, just as there are in 
almost all positions. One of you, for instance, might lean over 
your chair in such a way as to fall and cut your head, but it is not 
likely that you will "— 

The defendant then and there and before the jury retired ex- 
cepted. 

And to so much of said instruction expressed in the following 
words: 

“There is a difference of recollection of the part of the various 
witnesses as to whether this boat struck the pier when it was back- 
ing or going forward, and also a difference as to whether this basket 
and possibly the demijohn was handed over before the boat struck 
the pier in coming back. You are to consider that in this point of 
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view. If you should find that all the business that Tolson 
; 170 had with that boat had been transacted before the boat struck 
| the pier, and the boat had left the position in which it was 
| | when these articles were thus delivered, then you are to take Into 
consideration whether Tolson was obliged to conclude that the boat, 
having done its business at the wharf, was likely to come again and 
tough the wharf. If the condition of things was such that the prob- 
ability was that it would, then, of course, more caution would rea- 
sonably be expected to be exercised to get into a safe position than 
if he had reason to suppose that, having transacted all its business, 
the boat would return no more to the wharf”— 

The defendant then and there and before the jury retired ex- 
cepted. 

And to — much of said instruction as relates to the weight to be 
given to the statements made by Toison shortly after the injuries 
happened of which complaint is made, and is expressed in the fol- 
lowing words: 

“Something has been said on both sides as to the weight which 
is to be given to Tolson’s statements made here of what passed, and 
as to Tolson’s statements said to have been made to Mr. Grimes and 
others. It may at first seem surprising that a man who himself 
wears the shoe should not be able to tell where it pinches; that a 
man who has his foot crushed should not necessarily know better 
than any other party where it was hurt and how it was hurt, and 

yet it is not an uncommon thing for other men who saw the 
171 ~ thing done to be able to tell better than the man himself how 

the accident happened. ‘Theshock and pain may have the ef- 
fect of rendering the man quite incapable of telling just exactly how 
the thing took place, so if you find the man at different times making 
somewhat different staternents it does not at all follow that his inten- 
tion was to mislead. You are, therefore, to look at any difference of 
statements that he may have made, if you believe he did make dif- 
ferent statements, in that point of view. He may not be the best 
witness as to what did happen to himself or the manner in which 
the thing may have happened "— 

The defendant then and there and before the jury retired ex- 
cepted. 

And to so much of said instruction as charges that contributory 
negligence on the part of the plaintiff would not exonerate the de- 
fendant if by the exercise of reasonable care and prudence the defend- 
ant might haveavoided the consequences of the plaintiff's negligence, 
expressed in the following words: 

“There is one qualification of this rule of negligence which it is 
proper I should mention, although the rule is that if the. defendant 
be shown to have been guilty of negligence the plaintiff cannot re- 
cover if he himself be shown to have been guilty of contributory 
negligence which may have had something to do in causing the ac- 
cident, yet the contributory negligence on his part would not exon- 

erate the defendant and disentitle the plaintiff from recovering 
172 if it be shown thatthe defendant might by the exercise of 
reasonable care and prudence have avoided the consequences 
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of the plaintiff’s negligence. I believe I have given in your pres- 
ence an illustration of this principle, but I will repeat it here. If, 
for instance, a person driving a coach very rapidly up Pennsylvania 
avenue runs over a man not looking about him, that would be sup- 
posed to be negligence ; but if it turned out that if the party whom 
he run over was lying on the roadway drunk, that would be con- 
tributory negligence on the part of the man, and he would not be 
entitled to recover in this action. There is this qualification, how- 
ever, notwithstanding the fact that the man was lying in the road- 
way drunk, if the man driving the coach saw him there and could, 
by the exercise of ordinary care and diligence, have avoided run- 
ning over him and did not do it, he cannot shelter himself behind 
the plea of contributory negligence on the part of the other party "— 

The defendant then and there and before the jury retired ex- 
cepted. 

And toso much of said instruction as charged that if the jury 
should find that it was not negligent not to havea pilot at the pilot- 
house at the time of the landing, nor negligent on the part of the 
steamer in making a rear landing or in making a rear landing badly, 
yet if the jury find that in making the rear landing badly the de- 
fendant made it ina negligent manner, the plaintiff would be entitled 
to recover, given in response to the following request by the counsel 

for the plaintiff : 
173 “If your honor please, before you give the case to the jury 

[ would like to have you say tothem, although I believe it is 
covered by the prayers that have been already granted, that even if 
the jury should believe from the evidence that it was not negligent to 
make a rear landing, yet if they believe that the landing was made 
in a negligent manner, the defendant would be guilty of negligence. 
[n other words, if they should find that it was not negligence not 
to have a pilot at the pilot-house at the time of this landing, not 
negligence of the part of the steamer in making a rear landing or 
in makinga rear landing badly, yet if they find that in making 
the rear landing badly they made it in a negligent manner, com- 
plainant would be entitled to recover,” and expressed in the follow- 
Ing words: 

“There is a prayer to that effect. What | have endeavored to do 
has been to state the different acts which you claim constitute neg- 
ligence. I have stated them in this wise, that I understood the 
plaintiff to insist that there was negligence, first, in making a rear 
landing at all under the circumstances ; second, in leaving the pilot- 
house without a pilot to control the movement of the boat; and, 
third, in not stopping at the wharf. ‘That was not so distinetly rep- 
resented in the evidence, but I understand that to be a point made 
in the argument of counsel; and, fourth, in the violence of concus- 
sion "—the defendant then and tuere, and before the Jury retired, ex- 

cepted. ‘ 
174 Thereupon the defendant tendered to the court this his 
bill of exceptions, and prayed that the same should have the 
same force and effect as to the several rulings therein contained and 
excepted to as if said rulings were severally and separately incor- 
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porated in different bills of exception, which is by the court allowed, 
and this bill of exceptions is accordingly, before the jury retire to 
consider their verdict, signed and sealed this 12th day of February, 
1887, now for then. 

A. B. HAGNER. = [segat.] 


175 Monpay, April 25, 1887. 


Proceedings before the supreme court of the District of Columbia, 
sitting in general term, commencing on the fourth Monday, 
twenty-fifth day, of April, 1887. 

Present: Presiding, Hagner; James, Cox, and Merrick. 


> * * 


Monpay, July 11, 1887. 
Session resumed pursuant to adjournment. 
Present: Chief Justice Bingham and Associate Justices James, 
Montgomery, and Merrick. 
* * : 


* * * * * 


176 Francis A. Touson, Plaintiff, 
US. 
THe INLAND AND SEABOARD CoAsTING Com- { 
PANY, Defendant. 


No. 25170. At Law. 


Now again come here as well the plaintiff as the defendant, by 
their respective attorneys; whereupon, it appearing to the court that 
the defendant’s exceptions to the admissibility of evidence and the 
rulings and instructions of the court in special term were not well 
taken, and the defendant, by its counsel, having in open court 
abandoned its various appeals and applications for new trial on 
other grounds, the motion for a new trial on exceptions is now 
overruled and the judgment of the court in special term is affirmed 
with costs; and it is further adjudged that the plaintiff recover 
upon his said judgment, to wit, the sum of eight thousand dollars, 
as of the date of the said judgment of the special term, and the 

costs, as well against the said defendant as against Henry 
177 —s A. Willard, John W. Thompson, Samuel Normeunt, and J. H. 

Baxter, tts sureties on said appeals to this court, and have 
execution against them and each of them 

By the court: 

kK. F. BINGHAM, 
Chief Justice. 


178 In the Supreme Court of the District of Columbia, the 18th 
Day of July, 1887. 


Francis A. ToLson 
vs. No. 25170. In Error. 
INLAND & SEABOARD COASTING COMPANY. 


Know all men by these presents that we, The Inland & Seaboard 
Coasting Company of the District of Columbia, principal, and Samuel 
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Norment, as surety, are bound unto the above-named Francis A. 
Tolson in the sum of seventeen thousand dollars ($17,000), to be 
paid to the said Francis A. Tolson, his executors or administrators: 
to which payment, well and truly to be made, we bind ourselves and 
each of us, jointly and severally, and our and each of our heirs, ex- 
ecutors, and administrators, firmly by these presents. 

Sealed with our seals and date d this elohteenth day of July, 1887. 

Whereas the above-named The Inland & Seaboard ( ‘oasting Com- 
pany of the District of Columbia has prosecuted its writ of error to 
the Supreme Court of the United States to reverse the judgment ren- 
dered in the above suit by the supreme court of the District of Co- 
lumbia: 

Now, therefore, the condition of this obligation is that if the above- 
named The Inland & Seaboard Coasting Company of the District of 
Columbia shall prosecute its said writ to effect and answer all dam- 
ages and costs if it shall fail to make good his plea, then this obliga- 
tion shall be void; otherwise the same shall be and remain in full 
force and virtue. 

iskAL.| THE INLAND & SEABOARD COASTING COM- 
PANY OF THE DISTRICT OF COLUMBIA, 

By SAMUEL NORMENT, V. President. SEAL. 

SAMUEL NORMENT. —e 


Sealed and delivered in presence of— 


KL. WHITE. : 
Attest: ALFRED WOOD, Sec’y. 


To operate as a supersedeas upon appeal, this bond is approved. 
WM. M. MERRICK, A. J. 


July 20th, 1887. 


This bond is satisfactory to me 
A. A. BIRNEY, 
Of PUff’s Counsel. 


179 UnItTeD STATES OF AMERICA, 88: 


The President of the United States to the chief justice and justices 
of the supreme court of the District of Columbia, Greeting: 


Because in the record and proceedings, as also in the rendition of 
a judgment in a plea which is in the said court, before you, be- 
tween Francis A. Tolson, plaintiff, and The Inland {and Seaboard 
Coasting Company, defendant, and Henry A. Willard, John W. 
Thompson, Samuel Norment, and J. H. Baxter, sureties, being No. 
95170, at law, a manifest error hath happened, to the great damage 
of the said defendant & sureties, as by their complaint appears, 
and it being fit that the error, if any hath happened, should be duly 
corrected and full and speedy justice done to the parties aforesaid in 
this behalf, therefore you are hereby commanded, if judgment be 
therein given, under your seal, distinctly and openly, to send 
the record and proceedings aforesaid, with all things concerning 
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the same, to the Supreme Court of the United States, together with 
this writ, so that you have the same at Washington on the second 
Monday of October next, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the 
law and custom of the United States should be done. 
Vitness the Honorable Morrison R.Waite, Chief Justice of the 
United States, this 20 day of July, in 
Seal Supreme Court of the the year of our Lord 1887, and of the 
District of Columbia. Independence of the United States the 
one hundred and twelfth. 
R. J. MEIGS, Clerk. 


District oF CotumBiA, To wit: 


To Francis A. Tolson: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the District of Columbia, 
wherein The Inland and Seaboard Coasting Company is plaintiff 
and you are defendant, to show cause, if any there be, why the judg- 
ment in the said writ of error mentioned should not be corrected 
so that speedy justice be done the parties in that behalf. 

Witness E. F. Bingham, chief justice of the said supreme court of 
the District of Columbia. 

Kk. F. BINGHAM, 
Chief Justice. 


Service acknowledged this 21st July, 1887. 
BIRNEY & BIRNEY, 
Att’ys for Defendant in Prror. 


180 AUTHENTICATION OF RECORD. 
Clerk’s Certificate. 
Clerk’s office, supreme court of the District of Columbia. 


[, Return J. Meigs, clerk of the said court, do hereby certify thatthe 
writings annexed to this certificate are true copies of originals on 
file and of record in said office, and that said originals together 
constitute the record of the proceedings of said court in this cause. 

Witness my hand and the seal of said court this 21st day of July, 


1887. 
[Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk, 
By J. R. YOUNG, 
Assistant Clerk. 
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Justice’s Certificate. 


[, E. F. Bingham, chief justice of said court, do certifv the fore- 
going attestation by Return J. Meigs, clerk of the said court, to be in 
due form. 

Witness my hand and seal this 21 day of July, 1887. 


K. F. BINGHAM, [sgAt.] 
Chief Justice. 


Clerk's Certificate to Justice’s Official Character. 


[, Return J. Meigs, clerk of said court, hereby certify that E. F. 
Bingham, whose genuine signature is subscribed to the foregoing 
certificate, was at the time of signing and attesting the same chief 
justice of said court, duly commissioned and qualified. 


Witness my hand and the seal of said court this 2] day of July, 
1887. 


| Seal Supreme Court of the District of Columbia. | 
R. J. MEIGS, Clerk, 
By J. R. YOUNG, 
Assistant Cle rk. 
| Endorsed :] Authentication of record. 


Endorsed on cover: District of Columbia supreme court. No. 
229. The Inland & Seaboard Coasting Company and Henry A. 
Willard, John W. Thompson, Samuel Norment, and J. H. Baxter, 


plaintiffs in error, vs. Francis A. Tolson. Filed October 14, 1887. 


IN THE 


Sup eme jou of | of he uit ed 


OCTOBER TERM, 18809. 


No. } ¢ > z. 


THE INLAND AND SEABOARD COASTING 
COMPANY, 


PLAINTIFF IN ERROR, 
US. 


FRANCIS A. TOLSON, 


Motion to rescind judgment entered 
in this case. to restore case to 


docket, and ana writ of error. 
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WASHINGTON : 
GisBson Bros., PRINTERS AND BOOKBINDERS. 
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Inthe Supreme Court of the Cited States. 


Ocroner Term, 1889. 


THE INLAND AND SEABOARD COASTING COMPANY. 
PLAINTIFF IN ERRor. 
2, 


FRANCIS A. TOLSON 


Now comes the plaintiff in error, by its counsel, and 
moves the Court to rescind the judgment entered in this 
ease on the 4th day of November, 1889, dismissing the 
writ of error, and to restore the case to the docket; and 
also, in pursuance of the provisions of section 1005 of the 
Revised Statutes, for leave to amend the writ of error by 
inserting therein, as plaintiffs in error, the names of Henry 
A. Willard, John W. Thompson, Samuel Norment, and J. 
H. Baxter, against whom, as well as against the said Inland 
and Seaboard Coasting Company, the judgment referred to 
in the writ of error was entered, as appears from the record 
accompanying the writ of error. 

NATH’L WILSON, 


or Counsel tor Plaintiff in Lrror. 


In submitting this motion for the consideration of the 
Court it is proper to advert to the fact that the judgment 
of the court below was rendered in July, 1887, and it is 
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now too late to sue out another writ. If, therefore, the 
writ of error should be finally dismissed, it would effectu- 
ally prevent any examination and determination by this 
Court of the question of the liability of the plaintiff for 
the alleged tort, which was the sole subject of the action 
instituted in the court below, and would require the im- 
mediate payment of the very considerable sum for which 
judgment was obtained. 

Furthermore, and independently of the interests of the 
plaintiff in error, it may be justly said, that it is a matter 
of very considerable practical importance to the bar of 
this District, to know the precise form in which writs of 
error should be taken in order to secure with certainty 
the review, by this Court, of judgments similar to the one 
entered in this case. 

The rule of court, in pursuance of which it may be 
claimed the judgment was rendered, was adopted no longer 
ago than April, 1886, under the statute creating the Su- 
preme Court of the District of Columbia, approved in 
1863 ; and it is not believed that the points of inquiry 
herein raised with reference to the local law and _ prac- 
tice have ever been made the subject of judicial exami- 
nation. 

As the record has not been printed, it may be that 
material facts have not been brought to the attention of 
the Court, and the attention of the Court is respectfully 
asked to the following statement in relation to the pro- 
ceedings in the court below and to the appendix, which 
sets forth the judgment entered in the court below, and the 
rule of court under which the judgment was entered. 


It is conceded that where the judgment is against the 
defendants jointly, one cannot sue out a writ of error 


without joining the other defendants, unless there be 
summons and severance. 

Williams V. Bank, 1] W he at., | t. 

Estis v. Trabue, 128 U.S... 229. 


It 1s. however, equally well] settled, that if there be it 
separate judgment against one, he is entitled to the writ, 
although the judgment may also affect the interests of 
other parties who do not appeal. 

Germain Vv. Muson, 12 Wall., 261. 
Estis v. Trabu m: gi &. 3 


[tis submitted, that the present judgment relates to two 
distinct subject-matters, giving rise to two distinct causes 
of action and involving two distinct judgments. 

The plaintiff in error, although a party to each judg- 
ment, is such in respect of the different causes of action. 
The other defendants to the second judgment have no 
conceivable connection with the first. 

The case was an action for negligence, and the sole de- 
fendant was the plaintiff in error, The Inland and Seaboard 
Coasting Company. After verdict and judgment, at the 
circuit, in order to appeal, the defendant was obliged to 
give the following undertaking with sureties : 


“The defendant, having appealed to the General Term 
‘“ from the judgment pronounced herein on the 8th day of 
‘ December, 1886, in the Cireuit Court, and J. W. Thomp- 
“ son, H. A. Willard, Samuel Norment, and J. H. Baxter, 
‘ sureties for said appeal, the defendant for itself, its sue- 
“ cessors and assigns, the sureties for themselves and each 
* of them, their and each of their heirs, executors, and ad- 
‘‘ ministrators, appearing and submitting to the jurisdiction 
‘ of said General Term, hereby undertake to abide by and 
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“ perform and pay its judgment, which they agree may be 
* pronounced against all of them. 

“THe INLAND AND SEABOARD COAST- 

‘“ mG CoMPANY OF THE D. oF Co., 
“by J. W. THOMPSON, 72’reszdent, 

“J. W. THOMPSON. 

“H. A. WILLARD. 

“SAML NORMENT. 
J. H. BAXTER. 


. 


“ Approved : 
‘ A. B. HAGner. 
* December 18, 1886. 
“ Filed December 18, 1886.” 


The judgment appealed from, entered at the circuit, was 


as follows: 


“Francis A. Tonson, plff., — ) 


7) - 
ae va L At Law No. 25.170 
‘ INLAND AND SEABOARD COASTING f ’ ; 
Company, Deft. J 


‘“‘ Now, again, come here the parties aforesaid, in manner 
“ aforesaid, and the same jury that was respited yesterday, 
“ who, after the case is given them in charge, on their oath 
“say that they find said issue in favor of the plaintiff, and 
“assess his damages by reason of the premises at the sum 
“ of eight thousand dollars, besides costs; therefore it is 
“ considered that the plaintiff recover against said defend- 
“ ant eight thousand dollars for his damages in manner and 
“form as aforesaid assessed and $ for his costs of 
“suit, and have execution thereof.” 


This judgment was affirmed in the general term. 

The judgment in the general term will be found to be, 
jirst, a judgment of afirmance of the judgment below. 
The language is, “ tie motion for a new trial on exceptions 
“7s now overruled and the judgment of the court in special 


“ term is affirmed with costs.” 


The court then declares : 


“And it is further adjudged that- the plaintiff recover 
“upon his said judgment, to wit, the sum of eight thou- 
‘ sand dollars as of the date of the said judgment of the 
“ special term and the costs as well against the said de- 
“ fendant, and as against Henry A. Willard, John W. 
“ Thompson, Samuel Norment, and J. H. Baxter, its 
‘“ sureties, on said appeal to this Court, and have execu- 
“ tion against them and each of them.” 

see Appendix. 


It will be observed then, that in respect of the suit, the 
court affirmed the judgment against the plaintiff in error. 

It then takes up and considers the undertaking and 
proceeds to render judgment upon it. 

The court had before it, therefore, two causes of action, 
jrst, the tort sued for, and, secondly, the undertaking, or 
contract, given in the progress of the cause, in pursuance 
of the rule of the court. 

Are not these two causes of action, the tort and the con- 
tract, absolutely distinct? ‘The first is several, or against 
one; the second may be for the present assumed to be 
joint. 

The plaintiff in error, appealing from the first, can not 
assign error in respect of the second, assuming it to be 
joint. The parties affected by the second, if that alone was 
appealed from and brought here, could not assign error in 
respect of the first. 

There are, in fact, and in law, two judgments. The de- 
fendants in the second judgment occupy precisely the same 
relation to the judgment they would occupy if, instead of 
a judgment rendered in the same cause on the undertaking, 
there was a separate suit to enforce the undertaking after 


a judgment rendered for the tort. 


= eee 


6 


In such a suit it is plain that the parties to the under- 
taking could not show error in the suit in which the un- 
dertaking was given, and they can no more show it here 
than in such separate suit. The defendants in the under- 
taking are proceeded against by reason of the contract. 
They have said, we agree that if the judgment appealed 
from be affirmed, judgment may be rendered against us, 
and upon this contract judgment is rendered. The sure- 
ties were no parties to the tort suit, and although the 
plaintiff in error was a party to both, it 1s proceeded 
against in distinct capacities, in the suit, as a tort feasor, 
and, on the undertaking, as a party to a written con- 
tract. 

It is true that the better practice might be to take out 
two writs of error, or one writ in which the present plain- 
tiff in error would sue in the double capacity, and thus 
bring before this Court error in respect of both the tort and 
the contract. The fact, however, that no error can be 
assigned here, as to the contract, constituted no reason 
why the separate judgment as to the tort should not be 
here re-examined and, if erroneous, reviewed. 

The rule of court referred to is a remarkable exercise 
of power on the part of the court below. The parties to 
the undertaking have no day in court. 

In New York, an undertaking by the appellant and his 
sureties has, to a great extent, taken the place of a bond 
in error, but suit must then be brought on the undertaking. 

The legal character of such an undertaking was fully 
examined by the Court of Appeals of that State in the 
CASC of Robinson Vv. Plimpton (25 N. hi 454). There the 
language of the undertaking was to pay, if the judgment 
should be affirmed. The general term reversed, but the 
Court of Appeals reversed the judgment of the general 
term, and it was held that the parties to the undertaking 
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were bound. Here the language of the undertaking is to 
pay, if the judgment 4e affirmed by the general term, not 
generally, as in the New York case. 

It is plain that some provision should have been made, 
by the rule, as to cases brought to this Court. The plain- 
tiff in error ought not to suffer for the omission of the court 
in respect of the rule. 

[t was undoubtedly supposed by the court below, as it 
was supposed by the plaintiff in error, that the supersedeas 


bond, given by it in the penalty of , and approved 
by , took the place of the undertaking given 


to secure the removal of the case to the court in general 
term. 

In view of the fact that the sureties in the undertaking 
did not join in the undertaking, it may be asked, what 
would become of the second judgment if the writ of error 
should not be dismissed? The answer is twofold. First, 
the question here is solely whether the writ should be 
(ismissed, whatever consequences may result from the 
second judgment. But, secondly, the plaintiff in error 
being rightfully here, and having given a supersedeas bond, 
a stay of execution would doubtless be granted to prevent 
action on the second judgment, or relief may be had in 
equity. | 

The supersedeas bond, given when the case was brought 
here, is primarily liable for the amount of the judgment. 
This subject was fully examined by Chief-Justice Church 
in /linckley v. Areig (58 N. Y. 584), where there were 
two sets of sureties, as here. 

The foregoing remarks are based upon the assumption 
that the second judgment, that is, the judgment against the 
plaintiff in error and its sureties, is joint. But is this so? 

The terms of the judgment are that the plaintiff recover 
upon the judgment, entered at the special term, against 


the defendant and its sureties, ite and have ¢ recution against 
7 them and each of the m.” 

These words authorize execution against either. At 
common law the execution had to be against all, although 
it might be levied upon any one. Where, as in this case, a 
judgment provides that execution may be sued out against 
all or either of them, referring to the persons named in 
the judgment, this necessarily means that the judgment is 
joint and several. If it is several, then certainly each one 
of the persons against whom it is rendered has a right to 
sue out a separate writ of error in his own name. 

In the case of Estis v. 7Zvabue, 128 U. S., 229, this Court 


Said : 


“ There is nothing distributive in the judgment, so that 
“it can be regarded as containing a separate judgment 
“ against the claimants and another separate judgment 

against the sureties, or as containing a judgment against 
“ the sureties payable and enforceable only on a failure to 
‘* recover the amount from the claimants ; and execution is 
“* awarded against all of the parties jointly. In such a case 
“ the sureties have the right to a writ of error.” 


If, however, this Court shall be of opinion that the 
judgment referred to in the writ of error was not a sepa- 
rate judgment against the plaintiff in error, and a separate 
judgment against the persons named therein as sureties, 
but was a joint judgment against the plaintiff in error and 
the sureties, then it is submitted, that the writ of error 
may be amended, under the authority conferred by sec- 
tion 1005 of the Revised Statutes, which provides that-— 


“The Supreme Court may, at any time, in its discretion, 
“ and on such terms as it may deem just, allow an amend- 
“ ment of a writ of error, when there is a mistake in the 
‘teste of the writ, * * * or when the statement of 
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‘ the title of the action or parties thereto in the writ is 
“* clefective, if the defect can be remedied by reference to 
‘“ the accompanying record, and in all other particulars of 
“form: Provided, The defect has not prejudiced, and the 
“ amendment will not injure, the defendant in error.” 


In the case of Pearson v. Yewdall (95 U.S., 294) this 
Court in deciding a motion made to amend the writ of 
error by making the city of Philadelphia a party thereto, 


said: 


“ Section 1005 of the Revised Statutes authorizes this 
“ Court in its discretion, and upon such terms as it may 
“deem just, to allow an amendment of a writ of error 
“ when the statement of the parties thereto is defective. 
“ The right of a party to amend is not absolute, but it is 
“ to be granted by the Court in its discretion. Whether 
“it should be granted in a particular case must depend 
“ upon the attending circumstances.” 


In the case of Morris v. Sinionds (100 U. §., 145) it was 
held that when an appeal should have been taken in the 
name of the individual members of a firm and the record 
showed who were the members of the firm, the defect 
might, under section 1005 of the Revised Statutes, be 
cured by an amendment substituting their names. 


In the ease of the Knickerbocker Life Insurance Com- 
pany, reported in 112 U.5., 696, after the case was de- 
cided, the Court discovered that the writ of error was sued 
out against only one of several plaintiffs below. 

The Court thereupon made the following orders: 


“ Order, March 23, 1885. 
“It appearing by the record in this. case that the writ 
‘“ of error and citation were against P. A. Pendleton only, 
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whereas, the judgment below was in favor of said Pen- 
dleton and three other persons, and no summons and 
severance ; it is, therefore, ordered that the plaintiff in 
error show cause on Monday, the 16th day of April next, 
why the judgment rendered herein on the 5th day of 
January last should not be vacated and the writ of error 
dismissed : and the clerk Is directed to serve a COpy of 
this rule on the respective parties or their attorney by 
mail.” 


Order, April 15, 1885. 

“Tt appearing to the Court that the writ of error in this 
case is defective in the statement of the title of the action 
below and the parties thereto, in this: that P. A. Pen- 
dleton is named as plaintiff below. whereas the plaintiffs 
were Pleasant H. Pendleton, Caroline E. Dixon and her 
husband, Charles VY. Dixon, Mary E. Pendleton, and 
Francis M. Pendleton, and it appearing that the said 
mistake was an oversight and did not affect the proceed- 
ings or argument of the cause; 

“Tt is ordered that the writ of error may be amended 
by inserting the names of the omitted plaintiffs below, 
and that a citation issue to them returnable to the 20th 
instant; and that the defendants in error have leave to 
enter an order for a rehearing of the case at the next 
Term of the Court, if they shall elect to do so during the 
present Term, and that neither party recover costs on 
these motions.” 


The judgment previously entered was set aside and the 


cause restored to the docket for reargument at the next 


term, and was then re-argued and decided. 


See Book 28, L. C. P. Co., Ed. 870, 115 U. S.. 339. 


It is respectfully submitted, that in view of the pro- 


visions of the statute and of the decisions of this Court. 


above referred to, the motion to amend the writ of error 


in this cause should be allowed. 


1 


If the Court should desire to inspect the record, before 
passing upon the motion, the plaintiff in error will cause 
it to be printed without delay. 

NATH’L WILSON, 
for the Piffin Error. 
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APPENDIX. 


IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. (Marginal : } 
Judgment of 
. rye . the General 
IN GENERAL TERM. Term. 


Francis A. Totson, Plaintiff,  ) 
) 
v. \ { ry r a ell i 
a. , : At Law. No. 25.170. 
He INLAND & SEABOARD Coast- { ; 
ING: ComPpANy, Defendant. | 


Now again come here as well the plaintiff as the defend- 
ant by their respective attorneys, whereupon it appearing 
to the Court that the defendant's exceptions to the admis- 
sibility of evidence and to the rulings and instructions of 
the Court in special term were not well taken ; and the 
defendant by its counsel having, in open court, abandoned 
its various appeals and applications for new trial on other 
grounds, the motion for a new. trial on exceptions is now 
overruled and the judgment of the Court in special term 
is affirmed with costs. And it is further adjudged that the 
plaintiff recover upon his said judgment, to wit, the sum 
of eight thousand dollars as of the date of the said judg- 
ment of the special term and the costs as well against the 
said defendant, and as against Henry A. Willard, John W. 
Thompson, Samuel Norment, and J. H. Baxter, its sureties, 
on said appeal to this Court, and have execution against 
them and each of them. 

By the Court: 
E. F. BINGHAM, 
Chief Justice. 
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Unrrep Sravres or AMERICA, 88 

The President of the United States to the Chief Justice and 
Justices of the Supreme Court of the District of 
Columbia, Greeting : ! 

Because, in the record and proceedings, as also in the 
rendition of a judgment in a plea which is in the said 
court before you, between Francis A. Tolson, plaintiff, and 
The Inland and Seaboard Coasting Company, defendant, 
being No. 25,170, at law, a manifest error hath happened, 


to the great damage of the said defendant, as by its com- 


plaint appears ; and it being fit that error, if any hath hap- 
pened, should be duly corrected, and full and speedy justice 
done to the parties aforesaid in this behalf: Therefore, 
you are hereby commanded, if judgment be therein given, 
under your seal, distinctly and openly, to send the record 
and proceedings aforesaid, with all things concerning the 
same to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington 
on the second Monday of October next, in the said Supreme 
Court to be then and there held, that the record and pro- 
ceedings aforesaid being inspected, the said Supreme Court 
may cause further to be done therein to correct that error, 
what of right and according to the law and custom of the 
United States should be done. 

Witness, the Honorable Morrison R. Waite, Chief Justice 
of the United States, this 20th day of July, in the year of 
our Lord 1887, and of the Independence of the United 


States the one hundred and twelfth. 
R. J. MEIGS, Clerk. 
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S89. Upon an appeal to the General Term the court shall 
review the order, judgment, or decree appealed from, and 
affirm, reverse, or modify the same as shall be just. 

No order, judgment, or decree of any of the courts held 
by a single justice shall be reviewed in the General Term 
unless the appeal be taken and perfected within twenty 
davs, Sundays excluded, after the order, judgment, or de- 
cree complained of shall have been made or pronounced ; 
and no appeal shall be considered as taken and perfected 
unless taken in open court and entered on the minutes, or 
entered in writing in the clerk’s office, and an appeal bond 
or undertaking be given and approved by the court or a 
justice thereof, which shall be sufticient, at least, to cover 
the costs of the appeal. 

No such appeal shall operate, except in cases where the 
District of Columbia is appellant, as a stay or supersedeas 
of execution, unless the same be taken and _ perfected 
within ten days, Sundays excluded, after the day of the 
date of the judgment, order, or decree appealed from, in 
the manner following, viz: Where the judgment is for a 
specific sum of money, the appellant, with one surety or 
more, to be approved by the court, or one of the justices, 
shall, within the ten days aforesaid, execute and file in the 


cause an undertaking in the following form, substantially : 


IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA, 
the — day of , 18—. 
A. B., Puaintirr, ) 
v. +} At Law. No. 
C. D., Derenpanr. } 

The defendant [ plaintiff’ |, having appealed to the General Term from 
the judgment [decree] pronounced against him by the Circuit Court [| tn the 
special term| on the — day of ——, 18—, and ——— his surety, for them- 
selves and each of them, their and each of their heirs, executors, and ad- 
ministrators appearing and submitting to the jurisdiction of the said Gen- 
eral Term, hereby undertake to abide by, perform, and pay its judgment 
[decree| which they agree may be pronounced against all of them. 


{Marginal : } 

Rules of the 
Supreme Court 
of the District 
of Columbia, 
adopted at the 
January Term, 
1886, 


LG 


Aw Act to reorganize the courts in the District of Columbia, and for other 


[Marginal : ] 
purposes. 


12 Stats., 763. 
* * a 
Sec. 6. And be at further enacted, That the said Court, | 
in general term, shall adopt such rules as it may think ; 
proper to regulate the time and manner of making appeals 
from the special term to the ceneral term, and Thhity pre- 
scribe the terms and conditions upon which such appeals 


may be made. 
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OCTOBER TERM, 1890, 


No. 229. 
| THE INLAND AND SEABOARD COASTING COM- 
PANY AND HENRY A. WILLARD, JOHN W., 
THOMPSON, SAMUEL NORMENT AND 
J, H. BAXTER, Plaintiffs in Error, 
FRANCIS A. TOLSON, 
IN ERROR TO THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 
BRIEF FOR PLAINTIFFS IN ERROR. 
wD: Ovi 
NATHL. WILSON, 
Counsel for Plaintiffs in Error. 
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: Hupreme Jone of the { ited States, 
OCTOBER TERM, 1890. 
: No. 229. 
THE INLAND AND SEABOARD COASTING COM- 
PANY AND HENRY A, WILLARD, JOHN W, 
THOMPSON, SAMUEL NORMENT AND 
J, H. BAXTER, Plaintiffs in Error, 


Us. 


FRANCIS A. TOLSON, 


IN ERROR TO THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


BRIEF FOR PLAINTIFFS IN ERROR. 


W. D. DAVIDGE, 
NATHL. WILSON, 


Counsel for Plaintiffs in Error. 
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Supreme Court of the United States. 


October Term. 1890. No. 229. 


THE INLAND AND SEABOARD COASTING COMPANY and 
HENRY A. WILLARD, JOHN W. THompsON, SAMUEL 
NORMENT and J. H. BAXTER, Plaintiffs in Error, 


FRANCIS A. TOLSON. 


In Error to the Supreme Court of the District 
of Columbia. 


Brief for Plaintiffs in Error. 
- 
STATEMENT. 


The defendant in error, plaintiff below, sued the In- 
land and Seaboard Coasting Company, a plaintiff in 
error and the defendant below, to recover damages al- 
leged to have been sustained by reason of the negligent 
management of one of the steamboats of the defendant 
at the wharf of the plaintiff, whereby the wharf was 
damaged and the plaintiff thrown against one of the 
piles and his left foot crushed between the pile and other 
timbers of the wharf. (Record, p. 1. 

A verdict was rendered by the jury for the sum of 
$8,000, and judgment was entered thereon. (Record, 


pp. 6, 7.) 


Pr 


‘tee o. te EO 
ee tag ee a ee ee : : , ia “ . 
oe a ae Saks a es Ktdest net ie, AE Bit a 


2 


Thereupon the defendant filed its motion for a new 
trial on exceptions taken at the trial, and filed an un- 
dertaking on appeal from the judgment to the General 
Term, with J. W. Thompson, H. A. Willard, Samuel 
Norment, and J. H. Baxter as sureties. (Record, pp. 


7, 8, 9.) 

On the 11th of July, 1887, the Court in General 
Term rendered its judgment of affirmance against the 
defendant and sureties. (Record, p. 88.) 


The plaintiff below was the owner of a wharf or pier in 
tlie Potomac river, about two hundred and twenty-seven 
yards from the Virginia shore, where he also owned a 
farm upon which he resided. (R., 11.) The wharf was 
built by the plaintiff in the early part of 1883, at the 
cost of one hundred and twenty-five or one hundred and 
thirty dollars. (R., 18.) The front of it was parallel with 
the channel of the river and about twelve feet in length. 
(R., 23, 53.) The rear was about twenty-eight or 
thirty feet long and the sides about twenty-eight feet. 
(R., 11, 53.) It was built on piles driven into the bed 
of the river, and on these stringers, eight or ten inches 
square, were laid. (R., 53.) Upon these stringers was 
nailed or spiked the flooring, which was composed of 
chestnut planks about two inches thick and eight or ten 
inches wide, laid parallel with the front. (R., 53.) At 
each corner of the front were three spring or fender 
piles, from fifteen to seventeen inches in diameter and 
in height four or five feet above the floor of the wharf. 
These piles were driven close to the wharf but were not 
fastened in any manner to it. (R., 19, 53.) 

Of these piles at each corner, one was directly at the 
corner in the crotch formed by the projection of the 
front and side stringers; another was in the front and 
distant from the first about a foot and nine inches, and 
the third was on the side and the same distance from 


~ 


the first. Three or four feet from each corner was a 
snubbing post or capstan to make fast the lines of ves- 
sels stopping at the wharf. (R., 23, 53-) 

The plaintiff was the wharfinger and had been en- 
gaged in that calling since 1871. (R., 20, 44.) 

‘he wharf was open to the public, and the steam- 


boats plying in the river landed at the wharf when sig- 


‘ 


nalled. (R., 11, 20.) 

The plaintiff received and shipped passengers and 
freight for hire—that is, a commission of ten per cent. of 
the freight paid steamboats. (R., 20.) 

The only communication with the shore was by 
ineans of a row-boat managed by the plaintiff. 

On the 15th of September, 1853, the day of the acct- 
dent, the plaintiff received on shore a small basket con- 
taining pears and an empty demijohn to be shipped to 
Washington. (R., 12, 13.) Between twelve and one 
o'clock he saw the steamer /ohn W. Thompson coming 
up the river, and placing these articles in his boat he 
took them out to the wharf. He there made out a mant- 
fest of them on a piece of paper and awaited the coming 
of the steamer. The day was perfectly calm and the 
water smooth with a flood-tide. (R., 13.) He failed to 
give the customary signal to stop—hoisting a pole with 
a flag—and in consequence the steamer was passing the 
wharf, and her bow already beyond it when he waived 
the manifest and hailed her to stop, as he had some 
articles to send up. (R., 13, 14, 57, 58.) ‘The steamer 
was then out in the stream some twenty or thirty yards 
from the front of the wharf. On receiving the notice, 
the captain of the steamer took the necessary steps to 
inake a stern-landing. He backed the vessel, throw- 
ing out his bow to the right, and the tide gradually 
bore him to the wharf, and she struck the piles of 
the lower corner with more or less force. At this 
point the evidence divides into contradictory branches. 
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That of the plaintiff is to the effect that he was at- 
tending to his duty as wharfinger and standing near the 
snubbing post, and about three feet from the front of 
the wharf ready to catch the lines so as to make fast, 
and that while he was in that position the vessel struck 
the lower piles with such violence that part of the front 
plank of the wharf was split off and several other 
planks jammed and torn up, and his left foot was 
caught between the planks and the post and badly 
crushed. Diametrically opposed to this is the evi- 
dence of the defendant. It is that as the vessel neared 
the wharf, the plaintiff, having a basket on his left arm 
and a demijohn in his left hand, approached the front 
of the wharf and called to the mate, who was ready to 
throw the lines to make fast, ‘‘We don’t want a line; 
| have got nothing but a demijohn and a basket,’’ and 
stretched out his left arm to the mate who, standing in 
the vessel inside the after gangway rail, and who 
reached over and took the basket and demijohn and 
set them down on the deck (R., 54, 55), and sang 
out, ‘‘All right,’’ the signal to go ahead; that at 
this time the vessel had not touched the lower 
piles but was approaching them; that after the 
above articles were delivered the plaintiff, with 
his right arm and leg around one of the piles, and 
reaching over, shook hands with the mate and indulged 
in jocular remarks ; and whilst so engaged the vessel 
struck the lower piles, but not with unusual violence, 
and the left foot of the plaintiff was caught between 
the flooring of the wharf and one of the piles. T'wo 
witnesses, who were on the deck of the steamboat, 
Captain Gibbon of the U. S. Army and Henry T. En- 
nis, watched the whole proceeding, observed the pained 
expression of the plaintiff’s face when his foot was 
held fast, heard his exclamation of distress, and saw 
him, when the upward movement of the vessel relieved 
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the pressure upon the pile, draw. from behind it his 
wounded foot. (R., 54, 55,69.) After the accident the 
vessel proceeded on her way a short distance, when 
the plaintiff recalled her by his cries for help, and she 
returned. Several of her men conveyed the plaintiff to 
his home on the shore. When ashore he admitted to 
these men that he was hurt through his own careless- 
ness and entirely exonerated those in charge of the ves- 
sel, and the following day he made the same declara- 
tion to his neighbors who called to see him. (R., 69.) 

This suit was not brought until the 11th of March, 
1884, and no claim was made by the plaintiff for com- 
pensation until after the employment of attorneys, 
when a demand was made bv them in behalf of the 
plaintiff. (R., 42, 43.) 

At the trial, the instructions prayed by the plaintiff 
(Rec., pp. 76, 77) were granted by the Court (Rec., p. 
79), and the defendant excepted. 

Instructions were also prayed by the defendant, some 
of which were given and others refused, and the refusal 
excepted to. (Rec., p. 79.) 

The Court charged the jury at length (Rec., pp. 79- 
83), and portions of the charge was exceptedto. (Rec., 
pp. 54-55. ) ; 

It is proposed to submit only the more conspicuous 
errors into which, it is submitted with deference, the 
Court below fell. 

Assignment of Errors. 

The Court erred: 

First. In granting the third instruction prayed by 
the plaintiff, as follows: 

‘““Tf the jury believe from the evidence that the 
wharf in question wasan ordinarily strong and good one, 


and suitable for the purpose for which it was con- 
structed, and that in making the landing in question 


; 
% 
; 
t 
¢ 
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the boat was thrown against the wharf with such force 
as to tear up some of the planks or boards of the floor- 
ing, this would be prima facie cvidence of neghgence 
on the part of the agents of defendant under the cir- 
cumstances in making such landing, and would justify 
the jury in so finding, wz/ess upon the whole cvidence 
such prima facie evidence ts rebutted.” 
Record, p. 76. 


Second, In granting the fourth instruction prayed by 
the plaintiff, as follows: 


‘In determining whether the defendant’s agents 
were guilty of negligence in making the landing in 
question, it would be proper for the jury to consider with 
the other facts and circumstances shown in evidence 
whether, under all the circumstances, it was dangerous 
to make a rear landing with that boat at that time at 
the wharf in question, and whether either the pilot or 
captain should not have been in the pilot-house during 
the making of said landing, and if they find from all the 
evidence that it was dangerous to make such landing 
under such circumstances this will be Arima facie evi- 
dence of negligence on the part of defendant to justify 
them in so finding, wz/ess such evidence ts rebutted by 
the whole evidence in the cause.’’ 


Record, pp. 76, 77. 


Third. In refusing the seventh instruction prayed 
by the plaintiff, as follows: 


‘If the jury shall find from the whole evidence that 
at the time the defendant’s boat was landing at the pier 
Shamrock the plaintiff placed his left foot between the 
piles of said pier and the flooring of said pier or between 
one of the piles in front of said pier and the flooring 
thereof and allowed it to remain there while the boat 
was departing from said pier, and the-foot so placed 
there was injured while in that position, then the plain- 
tiff is not entitled to recover in this action.”’ 

Record, p. 78. 


Fourth. In qualifying, by the charge, the sixth (erro- 


/ 


neously called the seventh, R., 81) instruction prayed 
by the defendant and given by the Court, so as to nul- 
lify the said instruction or render it valueless, as fol- 
lows: 

‘‘The principal ground of negligence, however, as I 
understand it, that is insisted upon by the defendant as 
contributing to the injury, was the plaintiff's placing his 
foot in a dangerous position on the wharf when he must 
have known that the effect of the boat striking would 
be to crush his foot. 

‘“The seventh instruction of the defendant, granted 
by the Court, presents-that view of the case on behalf 
of the defendant in its full force. 

‘* That instruction is as follows: 

‘*>. Ifthe jury shall find from the whole evidence that 
at the time the defendant’s boat was landing at the pier 
Shamrock the plaintiff zeg/zgent/y or carelessly placed 
his left foot between the piles of said pier or between 
the piles and the flooring of said pier or between one of 
the piles in front of said pier and the flooring thereof 
and allowed it to remain there while the boat was de- 
parting from said pier and the foot so placed was injured 
while in that position, then the plaintiff is not entitled 
to recover in this action. 

‘This ts the only instruction in which 1 have under- 
taken to say to the jury what act of the plaintiff would 
disentille him from recovering. 

‘This is upon the hypothesis that you shall first find 
the facts spoken of and then that the plaintiff neg/- 
gently and carelessly placed his foot in the position re- 
ferred to. It, however, s¢7// leaves with you the ques- 
tion, tf you should find he did place his foot in such post- 
tion, whether or not his act in doing that was such neg- 
ligence as would disentitle him from recovering. 

‘‘’There is a principle which you will bear in mind 
in regard tothat. It is this: That a person in the po- 
sition of the plaintiff is to keep his wits about him—to 
be on the alert—so as not to be injured, and to exercise 
such vigilance or care as is proportionate to the hazard 
of the duty in which he is engaged. For instance, a 
man should be more cautious if he is running a danger- 
ous engine than if he is sitting, as you are now, in a 
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position of safety and attending to his usual avocation. 
His care must be in proportion to the hazard of his 
engagement. 

‘“There is xo proof here to show that this was a 
dangerous vocation—standing there attending to that 
wharf—and yet, nevertheless, there were certain hazards 
accompanying it, just as there are in almost all positions. 
One of you, for instance, might lean over in your chair 
nm such a way as to falland cut your head, but it is not 
likely that you well,’ 

Record, pp. 78, 79, 81, 82. 


Fifth. In charging, in the absence of any evidence, 
as follows: 


‘“'There is a difference of recollection on the part of 
the various witnesses as to whether this boat struck the 
pier when it was backing or going forward, and also a 
difference as to whether this basket, and, possibly, the 
demijohn, was handed over before the boat struck the 
pier in coming back. You are to consider that in this 
point of view: If you should find that all the business 
that Tolson had with that boat had been transacted 


- before the boat struck the pier, and ¢he boat had Jeft 


the position in which it was when those articles were 
thus delivered, then you are to take into consideration 
whether Tolson was od/iged to conclude that the boat, 
having done its business at the wharf, was likely to come 
again and touch the wharf. If the condition of things 
was such that the probability was that it would, then, 
of course, more caution would reasonably be expected 
to be exercised to get into a safe position ‘han tf he had 
reason to suppose that, having transacted all tts business, 
the boat would return no more to the wharf.”’ 
Record, pp. 85, 86. 


Szrth. In taking from the jury the determination 
of the question, whether the plaintiff was entitled to 
credit, as follows: 

‘*Something has been said on both sides as to the 


weight which is to be given to Tolson’s statements made 
here of what passed, and as to Tolson’s statements said 


Q 


to have been made to Mr. Grimes and others. It may, 
at first, seem surprising that a man who himself wears 
the shoe should not be able to tell where it pinches; 
that a man who has his foot crushed should not neces- 
sarily know better than any other party where it was 
hurt, and how it was hurt, and yet it is not an uncom- 
ion thing for other men who saw the thing done, to 
be able to tell better than the man himself how the 
accident happened. The shock and pain may have the 
effect of rendering the man quite incapable of telling 
just exactly how the thing took place, so if you find 
the man at different times making somewhat different 
statements it does not at all follow that it was his inten- 
tion to mislead. You are, therefore, to look ai any differ- 
ence of statements that he may have made, tf you believe 
he did make different statements, in that point of view. 
He may not be the best witness as to what did happen 
to himself or the manner in which the thing may have 
happened.’’ 
Record, p. 86. 


Seventh. In charging, in the absence of any evidence, 
that, even if there was contributory negligence on the 
part of the plaintiff, he was entitled to recover if the 
defendant, by the exercise of ordinary care, could have 
avoided the effect of such negligence, as follows: 


‘There is one qualification of this rule of negligence 
which it is proper I should mention. Although the 
rule is that even if the defendant be shown to have 
been guilty of negligence, the plaintiff cannot recover if 
he himself be shown to have been guilty of contributory 
negligence which may have had something to do in 
causing the accident; yet the contributory negligence 
on his part would not exonerate the defendant and dis- 
entitle the plaintiff from recovering 7/ 7/ de shown that 
the defendant might, by the exercise of reasonable care 
and prudence, have avoided the consequences Of the 
plaintiff's negligence. I believe I have given in your 
presence an illustration of this principle, ‘but I will re- 
peat it here: If, for instance, a person driving a coach 
very rapidly up Pennsylvania avenue runs over a man 
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not looking about him, that would be supposed to be 
negligence; but if it turned out that if the party whom 
he run over was lying in the roadway drunk, that 
would be contributory negligence on the part of the 
man, and he would not be entitled to recover in this 
action. ‘There is this qualification, however, uotwith- 
standing the fact that the man was lying inthe road- 
way drunk: If the man driving the coach saze him 
there, and could by the exerctse of or fenary care and ailt- 
gence have avotded running over him, and did not do it, 
he cannot shelter himself behind the plea of contributory 
negligence on the part of the other party.”’ 
Ros OO 


Eiohth. In refusing to give the third praver of the 
Ss S > 
defendant. as follows: 

‘*In order to entitle the plaintiff to recover in this 
action, it 1s incumbent on the plaintiff to prove to the 
satisfaction of the jury that in approaching and land- 
ing at the plaintiff’s wharf, at the time described in the 
declaration, the defendant did not exercise reasonable 
care and skill. and also that the plaintiff did. while 


said boat was approaching and landing at and departing 
from said pier, exercise the care and prudence that a 
prudent and careful man, acquainted with the business 
of a wharf agent, and the dangers of that situation, 
would have exercised under similar circumstances.’’ 
Pan ° — on 
Record, pp. 77, 78. 

Ninth. In rejecting the evidence of Captain Bonne- 
ville, as to whether a position within two or three feet 
from the fender piles of the wharf was a safe place for 
a wharfinger to stand when a boat was approaching to 
take off freight or make a landing, upon the ground 
that *‘sazd Bonneville had not shown himself to be a 
wharfinger,’’ although he had an experience of ‘‘ twelve 
years’ steady, steamboating’’ on the Potomac river in 
the capacities of ‘‘ wheelman, first mate, second mate, 
pilot, and captain. (Record, pp. 75, 71.) 


il 


Zenth. In holdin: 


“> 


that, in an action like the pres- 
ent—that of a wharfinger for injury to his wharf and 


himself, by reason of an alleged unskillful landing made 
by a steamboat, when the wharfis used for hire and 
the steamboat invited to land—the burden of proof ts 
upon the defendant lo show negligence on the part of 


the plaintiff, and that it coutributed to the injury, as 
follou Se 


‘* The jury are instructed that the burden of proof to 
establish contributory negligence in the plaintiff is upon 


gilg 
the defendant in this case.*’ 
Plaintiff’s 6th prayer granted (Rec., pp. 77, 79); 
also Charge (Rec., p. 85); defendant’s 3d 
prayer rejected. (Rec., pp. 77, 79). 


POINTS AND ARGUMENT. 


an neem 


i. The First Assignment of Error. 


The predicate of the right to recover was negligence 
on the part of the defendant, causing the alleged injury. 


This was the maini ssue, aud it was the legal right of 


the defendant to have it determined by the jury. 
he facts and cir- 


a" 


Such negligence depended upon all 
cuinstances in evidence bearing upon the subject. 

It was for the jury to determine to what weight these 
facts and circumstances were entitled. 

[Instead of allowing the jury to do this the Court sin- 
gled out of the mass of testimony two facts—one, ‘‘ that 
the wharf in question was an ordinarily strong and good 
one, and suitable for the purpose for which it was 
the other, that ‘‘the boat was thrown 
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constructed ; 
against the wharf with such force as to tear up some of 
the planks or boards of the flooring ;’’ and instructed 
the jury that these facts constituted pi ima facie evidence 
of negligence. Such an instruction plainly invaded the 
province of the jury by assigning to particular facts a 
weight which it was the right and duty of the jury, and 
not of the Court, to determine. 
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Thus the issue which was presented by the pleadings 
was by the act of the Court taken from the jury, and a 
new issue substituted. The former was the broad issue 
of negligence ; the latter, the two facts, and then 
whether there was sufficient evidence to rebut the pre- 


sumption established by the ruling. 

Under the pleadings the burthen of proof was upon 
the plaintiff to show negligence. Under the ruling, 
two facts being found, that burthen ceased as to the 
plaintiff and was shifted to the defendant, who was re- 
quired to repel the presumption declared to arise from 
those facts alone. 

Moreover, the proposition involved in the instruction 
is not true. It is not true that because a wharf ordi- 
narily strong was injured by a vessel in the manner 
described there is any presumption of law or fact that 
the vessel was negligent in a legal sense. Before such 
negligence can be asserted, it must be shown that the 
vessel did something which it should not have done, or 
omitted something which it should have done, and that 
the injury was the result of such commission or omission. 
In other words, the vessel is chargeable with its own 
acts of commission or omission, but for nothing beyond. 
and even within this limit of liability is responsible 
only for reasonable care. It is not answerable for other 
causes than such as it wrongfully set in motion, nor for 

: the latter unless they involved. the want of reasonable 
prudence, and then only for the resulting damage. And 
yet the instruction makes it Avzma facie responsible for 
all causes, and further makes such responsibility with- 
out limit or degree. Thus the instruction makes the 
vessel or its owner an zwsurer. The problem is this: 
Given an ordinarily strong wharf, followed by serious 
injury to it, and the conclusion is negligence. ‘The an- 
swer is that the vessel did not guarantee that the condi- 
tion of the wharf would continue as before, but was 
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merely bound to exercise reasonable care, and hence is 
responsible only for the breach of that duty. 

[tis not necessary to do more than call attention to 
the vague language of the instruction and its tendency 
to deceive or mislead a jury. ‘The instruction, thus 
vicious in substance and form, was not in any manner 
qualified by the'charge. While the negligence of.the 
defendant is discussed, the means or process whereby 
the conclusion of negligence is to be reached, according 
to the instruction, remain intact, and at the end of this 
charge the instruction in writing is delivered to the 
jury. (R., 8s.) 

il. The Second Assignment of Error. 

The error in this assignment 1s the same in principle 
as that discussed above, though greater in degree. 

The proposition is that if it was dangerous to make 
a stern landing, and the captain or pilot should have 
been, during such landing, in the pilot-house and was 
not there, these facts create a Arima facie presumption 
of negligence on the part of the defendant. 

This is a repetition of the vice of the preceding in- 
struction already discussed. It was for the jury to 
attach what weight they deemed proper to the facts 
relied on. They might or might not determine that 
these facts amounted to a prima facie case. Thé ques- 
tion was exclusively for them, and it was error for the 
Court to interfere with the exercise of their judgment. 

Few things have been more sternly reprobated by 
appellate courts than the clever and ingenious devices 
shown by this and the preceding assignment. 

Asa matter of fact there was, in making the landing 
in question, nothing for either the captain or pilot to do 
in the pilot-house after the wheel had been fixed in the 
becket. The rudder then played no part in controlling 
the movements of the vessel. (R., 59, 63, 64, 67, 72, 
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73.) The pilot, useless in the pilot-house, stood aft the 


paddle-box by the bell strap, with which he could con- 
trol the engine. (/d.) < 

In granting the instructions referred to in the forego- 
ing assiguments of error, one and two, the Court erro- 
neously applied to this case the doctrine that is appli- 
cable exclusively to the duty and liability of carriers 
for hire to their passengers. 

The fact of the happening of an accident and the in- 
fliction of an injury thereby has never been held to be 
prima facie evidence of negligence, except with refer- 
ence to injuries to passengers, toward whom, as has been 
frequently held by this Court, carriers are bound to ob- 
serve the utmost caution, and are responsible for such 
injuries received 77 the course of thew transportation as 
might have been avoided by the exercise of extraordi- 
nary vigilance, aided by the highest skill. 

Stokes v. Salstonstall, 13 P., 181. 
R. R. Co. vw. Pollard, 22 Wall., 350. 
The City of Panama, ror U. S., 463. 
Penn. Co. v7. Roy, 102 U. S., 455. 


Certainly no such duties or obligations can be said to 
exist on the part of the owners of a steamboat to the 
owner or manager of a public wharf used for hire, and 
there can be no reason why a presumption of negligence 
in favor of the wharfinger should arise from the fact of 
an injury to the wharf. 

Shearman & Redfield on Neg., sec. 516. 


lit. The Third and Fourth Assignments of Error. 


These may be considered together. ‘The difference 
between them is that the seventh instruction (R., 78) 
is based upon the mere fact that the plaintiff put his 
foot in a place manifestly unsafe and was thereby injured, 


LS 


whilst the sixth (/d.) requires the jury to find that the 
plaintiff in so putting his foot acted negligently and 
carelessly. It is submitted that the former should have 
been granted; but whether it should or not, the defend- 
ant was beyond any question entitled to the latter, and 
so the Court seems to have thought when it gave the 
sixth instruction. (R., 79.) 

[It certainly followed as a legal conclusion that if the 
plaintiff acted negligently and carelessly in putting his 
foot in a place manifestly unsafe he could not recover 
for the injury which ensued. 

Then what followed? In the charge the jury was 
instructed that not only must the conduct of the plain- 
tiff have been negligent, but that it was for the jury to 


>. 


find that the negligence of plaintiff ‘‘ was such as would 
disentitle him from recovering.’ 

Thus the question of law determined by the Court 
by granting the instruction was by the charge remitted 
to the jury for its determination, and thereby all benefit 
of the instruction was denied to the defendant. 

This was not all. Not only was this question turned 
over to the jury from whom it had been taken by the 
instruction, but the Court proceeded substantially to 
instruct the jury that there was no negligence on the 
part of the plaintiff. 

The Court charged (R., 81): ‘* 7here zs no proof here 
to show that this was a dangerous vocation—standing 
there attending to that wharf’’—a proposition contra- 
dicted by the evidence and the injury, of which the 
plaintiff complained, as well as by daily experience. 

The Court went further and drew a fine distinction 
between danger and ‘‘ cer/ain hazards’ (/d.), in defi- 
ance of all lexicographers, and then proceeded to min- 
imize the hazards to the lowest point by charging that 
they were such as accompanied almost all positions— 
‘* One of you, for instance, might lean over in your chair 
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in such a way as to fall and cut your head, but tt is not 
likely that you will.”’ 

Bearing in mind that the instruction, as modified, left 
to the jury the question whether there was ‘‘such 
negligence as would disentitle the plaintiff from recov- 
ering,’’ when the Court further charged that there was 
no evidence to show danger in the vocation, but only 


hazards similar to those of men sitting in their chairs 
in a jury box, it must be plain that the subject of 
negligence on the part of the plaintiff was practically 
eliminated from the case. 

Besides, whether there was danger or notin the ‘‘ vo- 
cation,’’ to which the question was by the charge 
shifted, in such manner as to mislead the jury, the real 
ge was whiether there 


was such negligence on the part of the plaintiffas would 


question submitted by the chat 


disentitle him from recovering. Vocation 1s one thing 
and the manner in which it is exercised quite another. 


iv. The Filth Assignment of Error. 


The instruction given by the Court referred to in the 
hifth assignment of error appears to have been based 
upon the hypothesis or theory that the injury to the 
plaintiff was caused by the boat on her rve/urn .to the 
wharf a//er it had transacted its business there and re- 
ceived on board the articles delivered by the plaintiff. 
There is an utter absence of evidence on which to base 


this partof the charge. There is nota scintilla of proof 


that the vessel left the wharf and returned defore the 
injury happened to the plaintiff. A//er he was hurt, and 
when the vessel had gone some several hundred yards 
up the river, she did return to render him assistance, 
but there is no evidence whatever tending, in the re- 
motest manner, to show that the plaintiff might have 
concluded, or had any reason to conclude, that, as stated 
in the charge, ‘‘the boat having done its business 


~ 
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at the wharf was not like iy to come |; vain,’ Any such 


1 . 7 - ] ‘4 st } 4 ‘ > : + ‘fo 
hypothesis is not only unsupported by any evidence, but 
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IS, mnMoreover, contradicted Dy the history of the transac- 
: ~ 1: 

tion as dé 1 | é ifferent witnesses 


In another part of the charge the Court itself said 
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[It is manifest error to assume the existence of mate- 


; ‘ ha a ‘ - : ‘ > # . Tv." , *% ie . . 
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‘‘When a praver for instructions 1s presented to the 

l mere 1S NO eCVlIaehcCe lll thre case to Support the 

theory of fact which it assumes, the praver for instruction 

should be denied, and if given by the court it 1s error, 

of ‘+h an instruction is to mislead 

the jury by withdrawing their attention from the legiti- 
nate points of inquiry involved in the issue. 

‘Tt is clearly error in a court, said Chief Justice 
Taney in United States 7. Breitling, to char rge the jury 
pon a suppose d or conjyectiul ‘al state of tacts of which no 
evidence has been offered. Such an instruction pre- 
supposes that there is some evidence before the jury 
which they may think sufficient to establish the facts 
hy potl lly assumed in the charge of the court, and if 


’ 


there is no evidence which they have aright to consider, 
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then the charge does not aid them in coming to correct 
conclusions, but its tendency 1s to embarrass and mis- 
jead, and may induce them to indulg In conjectures 
instead of weighing the testimony.”’ 

Michigan tank vz. Elder. Q Wall.. 55374. 

Ward z. U. S.. 14 Wall., 2 

Goodman v. Simonds, 20 H., 

United States 7. Breitling 20 H., 252. 

| # Hunt, 93 U. S., 299. 

Thompson on Tals sec. 2295, and cases there 

Cc ited, 


V. The Sixth Assignment of Errors 


The instruction given by the Court referred to in 
this assignment of error invaded the province of the 
jury 111 respect to their right to determine the credibil- 


Is 


ity of the plaintiff and the effect to be given to his vari- 
ous and contradictory statements. 

The plaintiff was the principal witness on his own 
behalf to prove the negligence of the defendant. The 
defendant offered evidence tending to prove admissions 
by the plaintiff that his injury was caused by his own 
carelessness and that the defendant was not in any 
degree to blame therefor. 

When the steamboat returned to the plaintiff's assist- 
ance and he was taken to his landing, a few moments 
after the accident happened, he statec| to the mate and 
others, ‘‘that he was hurt by his own fault, and that 
he was standing in a dangerous position.’’ 

The morning after the injuries were inflicted, af Azs 
own house, he explained to two neighbors how the acci- 
dent happened, and said to them ‘‘ that it was his own 
fault and nobody elses; that he did not blame any of 
the boat people; that after he handed the basket of eggs 
and the demijohn to the mate, Webb Carpenter, he 
took Webb by the hand, or Webb took him by the 
hand, and said, come on, old boy, come, and go up with 
us, and he, the plaintiff, replied, no, I can’t go;’’ that 
the boat had then started; that the basket and demi- 
john had been delivered and the bell had rung for them 
to go ahead, but unfortunately one of the piles—a loose 
pile—flew back and caught his foot; that he was lean- 
ing forward over the bunch of piles on the east or south- 
east corner of the wharf—the lower end of the wharf— 
and shaking hands and skylarking with the mate, tell- 
ing him to go on and go up the river, and he saying 
that he could not go up that day, and in the meantime 
the pile flew back and caught his foot and crushed it.’’ 
(R., 69.) 

The Court instructed the jury as to the wezgh? to be 
given to these statements and admissions in comparison 
with and with reference to his testimony at the trial. 
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The Court said that in the case of aman who has had 


his foot crushed, ‘* the shock and pain may have the ef- 
fect of rendering the man quite incapable of telling just 
exactly how the thine took place, so 1f you find the 
man at different times making somewhat different state- 
nents it does not at all follow that his intention was to 


mislead.’ ‘The Court hen gave the following positive 
direction: 


; y 


‘* You are therefore to look at uny difference of state- 
ments that he may have made, if vou believe he dtd 
make different statements, in thal point of view.” 

a 

if this instruction was correct with reference to the 
statement made by the plaintiff at the time or immedi- 
ately after the injury was inflicted, it certainly was not 
applicable to statements made to Its neighbors the day 
after the accident, which gave a more coherent, intelli- 
gible and probable explanation of the manner in which 
the injurv was caused than was given by the testimony 
of any witness examined in the case 

There was no testimony whatever tending to prove 
that on /ha/ day the plaintiff was so affected by the 
shock and pain of the injury as to be incapable of giv- 
ing a correct account of the accident. 

gut the instruction was plainly erroneous for other 
reasons. 

The credibility of the plaintiff as a witness and the 
effect of his previous admissions were questions for the 
jury to determine upon the whole evidence. 

It was not for the Court to tell the jury that they were 
to look at any difference of statement from a point of 
view that it was not his intention to mislead. That 
was an inference for the jury to draw under all the cir- 
cumstances of the case, and not for the Court. The 
jury might have been of the opinion, and probably 
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would have been, unless controlled by the charge that 
such was his intention. 

When, however, the Court goes further and says to 
the jury that they are to look at any difference of state- 
ments ‘‘ 7 ‘hat point of view,’ that is, as not made with 
intention to mislead, the error of the charge is placed 
beyond the reach of doubt. 

Here were reiterated statements made at different 
times and to different persons, whose veracity is not im- 
peached, and all to the same effect, and these statements 
were diametrically opposed to the evidence of the 
plaintiff testifying in his own behalf. 

Here was the further fact that after the injury the 
plaintiff made no complaint to the defendant and pre- 
ferred no claim for compensation for a long time. 

Certainly from these facts the jury might very 
properly draw the inference that the plaintiff had been 
seduced by the love of lucre in making a false claim 
and supporting it by his own incorrect statements, par- 
ticularly as the witnesses to whom he made the damag- 
ing admissions were, as he might well suppose, unknown 
to the defendant. 


VI. Seventh Assignment of Error. 


The legal principle involved in this part of the 
charge is that the plaintiff might recover, notwithstand- 
ing his own negligence, if the defendant after becoming 
aware of the plaintiff's danger, could have avoided the 
mischief by the exercise of ordinary care. 

As abstract principle, no proposition can be clearer 
than that the negligence of one man does not justify 
another in willfully or recklessly inflicting injury. 
There is, however, such difficulty in doubtful cases in 
the application of this exception to the general rule 
governing contributory negligence that many emi- 
nent judges and jurists have assailed the exception as 
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impracticable, save where the evidence tends to show 
the gross want of prudence on the part of the de- 
fendant. 

The leading casesare, Butterfield v7. Forrester, 11 East., 
60; Davies v. Mann., to M. & W., 545; and Radley z. The 
London, &c., Co., L. R. 1 App. Cas., 754, reported in 
2 Thompson on Neg., vol. 2, p. 1104, &c., and discussed 
at length, pp. 1155-1161 ; see also 1 Shearman and 
Redfield on Neg, § 99, 100, 101. Itis evident that unless 
the exception is applied with caution its effect will be 
to destroy the general rule and introduce in, its stead the 
rule of comparative negligence. 

It is believed that the authorities are uniform that to 
enable a plaintiff to recover notwithstanding his own 
negligence the defendant must have had notice of the 
peril of the defendant, and time and opportunity, in 
the exercise of ordinary care and prudertte, to avoid the 
injury. 

[It matters not, however, in the present case what are 
the precise limits of the exception. The objection to 
the charge is not that the exception was applied under 
doubtful circumstances, but that it was applied in the 
absence of any evidence at all. 

There is no tittle of evidence that the defendant knew 
the peril of the plaintiff or had either time or opportu- 
nity by the exercise of any degree of care, ordinary or 
extraordinary, to guard against it. This is true under 
any possible theory as to the plaintiff’s negligence. If 
that negligence consisted in his standing too near the 
edge of the wharf and that position was dangerous— 
the Court said it was not—the defendant had a right to 
assume that an experienced wharfinger would, as the 
vessel approached, change his position and avoid the 
danger. ‘‘One person is not bound to anticipate that 
another person will negligently expose himself or his 
property to injury, and is not bound to make provision 
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against the consequences of such negligence. 
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conduct of the plaintiff. there was either time or oppor- 
tunitv to oguard against 1t DV any ad ee Of care. 


The pile was between the foot and the vessel. The 


charge itself says, ‘“‘ this whole affair must have passed 
inamomentof time.’’ (R., 82). The defendant by its 
agents was wielding a heavy steamboat not capable of 
instantaneous action, but sluggishly responding to the 


human will. 

Under such circumstances every element entering 
into the exception Was wanting. There was neither 
discovery of peril nor any reason to be ley Se. & ven 
suspect, it to exist, nor was there time nor opportunity. 
to avoid it. 


Hence, to apply the exception was to mislead the jury. 
| 


See authorities under 5th assignment. 


Vil. The Eighth Assignment of Error. 
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The instruction praved should have been given. ‘The 
only possible objection to it is that it involved the obli- 
gation on the part of the plaintiff to satisfy the jury as 
well of his own care and prudence as of the negligence of 
the defendant. 

Under the special circumstances of the case this obli- 
gation was upon the plaintiff. He was, as owner and 
wharfinger, offering the wharf for hire to steamboats, 


bound to furnish a suitable structure, managed by an 
ordinarily careful and prudent wharfinger. ‘The point 
is now fully discussed under the tenth assignment. 


VILLI. The Ninth Assignment of Error. 


The Court refused to allow the defendant to ask one 
of its witnesses ‘‘if a position within two or three feet 
from the fender piles of a wharf constructed like the 
Shamrock pier was a reasonably safe place to stand 
when a boat was approaching in order to take off freight 
or make a landing.’’ ‘The reason assigned for this re- 
fusal was that the witness had not shown himself to 
be a wharfinger. (R., 75.) 

The witness testified that he had had about twelve 
years’ experience in navigating the Potomac River, as 
wheelman, first mate, second mate, pilot, and captain, 
and had been asked, without objection, ‘‘ what is the 
proper position of a wharfinger on such a wharf as the 
one at Shamrock, when a vessel 1s approaching, to make 
a landing—where he should stand to be reasonably 
safe.’”’ 


His auswer, made without objection, was: 


‘‘If he expects to take a stern line he should stand 
on the lower corner about eight or ten feet from the 
corner so as to take the line around to the lower post.’’ 

_ oe. 


The witness was competent to give an opinion as to 
the subject-matter of the inquiry. 

Having stated generally and without objection where 
the wharfinger should stand when a boat was about to 
land at Shamrock wharf, he certainly should have been 
allowed to state, with reference to the exact position 
which the plaintiff testified that he occupied, whether 
that was a reasonably safe place. 

The refusal of the judge to permit this question to be 
asked and answered was especially injurious to the de- 
fendant, and was conspicuously erroneous, in view of the 
fact that when the Court came to charge the jury with 
reference to the plaintiff’s occupation, and also with 


reference to his position on the wharf, after saying to 
the jury that the plaintiff’s:*‘‘care must be 1n propor- 
tion to the hazard of his engagement,’’ the positive 


instruction was that ‘‘/here 7s WO proof here to show 
that this was a dangerous vocation—standing there at- 


lending to that wharf.’ 


IX. The Tenth Assignment of Error. 

It is not denied that as a general rule in actions for 
personal injuries the burthen of proof is upon the defend- 
ant to show contributory negligence on the part of the 
plaintiff. 

R. R. vw. Gladmon, 1: . 
R. R. wv. Horst, 93 U. S., 291. 
Hough 2. Railway Co., 100 U. S., 213, 225. 
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In respect of the order of proof the instinct of self- 
preservation may well take the place of proof. The 
question is more difficult whether the evidence being 
closed, and the question of contributory negligence con- 
troverted, and to be determined by the jury upon the 
whole evidence, the obligation is or is not upon the 
plaintiff to satisfy them by a preponderance of evidence 
that he was not in fault. It may well be contended 
that such obligation rests upon the plaintiff as the con- 
dition, at commou law, of his right to recover. On the 
other hand it may be that the contrary is settled by 
R. R. v. Horst, supra, and R. R. Co. v. Mares, 123 U. S., 
721, and that, as a rule, not only the burthen of proof, 
but the duty of showing contributory negligence by a 
preponderance of evidence, is upon the defendants. 

Be that as it may, it is submitted that the above de- 
cisions, which only profess to lay down a general rule, are 
to be considered in connection with the nature and 
character of the cases under determination, and have 


no application to the present case. 
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Here was the owner of a wharf, himself the wharfinger, 
throwing it open to the public /or Azre by inviting all 
steamboats to land to receive and deliver merchandise 
and passengers. The evidence of the plaintiff is ex- 
plicit that by the means of the wharf he carried on the 
business of receiving and delivering merchandise and 
passengers and received from all steamboats ten per 
cent. of the freight charged by them. (R., 20.) 

The declaration avers a negligent landing at the 
wharf, whereby the steamboat struck the wharf with 
great violence, and thereby the wharf was injured and, 
by means of it, the plaintiff. 

It is submitted that the plaintiff came under a special 
obligation for hire both as to the sufficiency of the 
wharf and his own conduct as wharfinger, and hence was 
bound to show affirmatively that the wharf was a suita- 
ble one and his own conduct without fault. He had for 
hire offered to all steamboats landing a suitable wharf, 
managed by an ordinarily careful wharfinger, and with- 
out showing the fulfillment of the duty involved in this 
offer was not entitled to recover. 

As between employer and employee, whenever the 
injury occurs in the discharge of the duties of the latter 
the burthen of proof is upon him to show both his own 
care and the negligence of the employer. 

Wharton on Neg., s. 428. 


It will be moreover observed that the injury to the 
plaintiff was not «direct, but by means of the wharf. 
According to the declaration and the plaintiff’s evidence 
the wharf was struck with great violence and ¢heredy 
the plaintiff was injured. 

Thus the injury goes back to the wharf and could be 
caused by the insufficiency of the structure, including 
its fenders, or by the negligent landing, or caused by 
both causes combined. 
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The claim of the plaintiff is in substance that not- 
withstanding he furnished the thing which he was, for 
hire, in duty bound to furnish, that thing was negli- 
gently used by the defendant. Such is the case, and it 
does not differ from any other cases of hiring where the 
thing hired is alleged to have been negligently used. 
It is the natural instinct of men to take care of them- 
selves, which imposes the burthen of proof and its 
weight of preponderance of evidence upon the defend- 
ant in cases of injuries tothe person (R. R. v. Gladmon, 
supra, 407), but that principle can have no application 
to the case of a thing hired. 

Neither can it apply to personal injuries where a 
special duty was imposed upon a plaintiff and in the 
discharge of that duty he was injured. 


‘“'The owner, lessee, or any other person having the 
exclusive use of a dock, pier, or wharf, receiving tolls 
for its use, is bound to keep it in reasonably good con- 
dition, so that as faras by the use of ord7mary care, dili- 
gence, and skill he can make it so it shall be fit for the 
use of vessels and safe for all persons to enter upon who 
have a right of access. If the wharfinger receives tolls 
from the public generally, he owes this duty to the pub- 
lic, and is liable to any one! specially injured by his 
neglect to fulfill it.’’ 

Shearman & Redfield in Negligence, 4th ed., 
sec. 725. 


In conclusion, and taking the charge as a whole, it 


is submitted that the defendant was by the rulings of 


the Court below deprived of a fair trial. 
These rulings, grouped together, show that injustice 
was done the defendant: 
First. By taking the broad question of the negligence 
of the defendant from the jury. 
l'irst and second assignments. 


Second. By throwing the burthen of proving contrib- 
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utory negligence upon the defendant notwithstanding 
the special duty of the plaintiff. 
Eighth and tenth assignments. 

Third. By depriving the defendant of the judgment 
of the jury as to inferences to be drawn from the ad- 
iissions and as to the degree or standard of care and 
caution devolved upon the plaintiff. 

Sixth, eighth, and ninth assignments. 

Fourth. By denying the defendant the legal effect of 

contributory negligence as matter of law and fact. 
Fourth assignment. 


Fifth. By discharging the plaintiff or enabling the 


jury to discharge him from the effect of contributory 


negligence by means of misleading rulings having no 
foundation in the evidence. 
Fifth and seventh assignments. 


The judgment should be reversed. 
W. D. DAVIDGE. 
NATHL. WILSON, 
Of Counsel for Plaintifis wn Error. 


— . ee a , - 
_ sp Bee Pees, ai 5 a . . 
” 3 iat Le ae aly 42 wity ee 2 i & ie 
a 
te en ee ee ee ee ™ 


igi erties sent 


ee 


AN a mm Maren 


‘RR. 


Inthe Supreme Court of the United States. 


OcroBer ‘TgerRM, 1889. 


THE INLAND AND SEABOARD 
COASTING COMPANY, | 
PLamntirr 1s Error, | Vo. 532. 

2). 


FRANCIS A. TOLSON. | 


ee ne ate, _ 


Brier FOR PLAINTIFF IN Error tn Opposrrion To Morion 
To DIsMIss. 


The writ of error in this case refers to “ the record and 
proceedings” had and to the judgment rendered by the 
Supreme Court of the District of Columbia in the case of 
“ Franeis A. Tolson, plaintiff, and the Inland and Sea- 
board Coasting Company, defendant, at law, No. 25,170.” 

The swit was brought by the plaintiff to recover dam- 
ages for personal injuries alleged to have been inflicted by 
the defendant, the Inland and Seaboard Coasting Com- 
pany, a corporation incorporated under and in pursuance 
of an act of Congress. 


The judgment in that suit, entered by the Supreme 


Court of the District of Columbia in special term, was as 


follows : 


“Francis A. Touson, plff., | 


ci \ At Law. No. 25.17 
. ‘ i 4 . . « witl. (0. 
‘ INLAND AND SEABOARD COASTING / 
Company. Deft. 


“ Now, again, come here the parties aforesaid, in manner 
‘ aforesaid, and the same jury that was respited yesterday, 
“ who, after the case is given them in charge, on their oath 
‘ say that they find said issue in favor of the plaintiff, and 
‘“ assess his damages by reason of the premises at the sum 
“ of eight thousand dollars, besides costs ; therefore it is 
“ considered that the plaintiff recover against said defend- 
“ ant eight thousand dollars for his damages in manner and 
‘‘ form as aforesaid assessed and $ for his costs of 
“ suit, and have execution thereof.” 


An appeal from this judgment was taken to the general 
term by the defendant, the Inland and Seaboard Coasting 
Company, and an undertaking given as provided by the 
rules of court. 

The court in general term thereupon entered the judg- 
ment which is set out on the third page of the motion to 
dismiss. 

This judgment is entitled in the case of Francis A. Tolson, 
plaintiff, v. The Inland and Seaboard Coasting Company, 
defendant, at law, No. 25,170, and the judgment is that the 
motion for a new trial on exceptions be overruled, and the 
judgment of the special term affirmed with costs. 

It further adjudges, however, “ that the plaintiff recover 


. 


‘ his said judgment, to wit, the sum of eight thousand dol- 
“ lars, as of the date of said judgment of the special term, 
‘‘ and the costs as well against the said defendant as against 
‘ Henry A. Willard, John W. Thompson, Samuel Norment, 


, and J H. paxter, its suretic Ss on said iuppe al to the Court. 


“and have evecution against them and each of them.” 


It is respectfully submitted that the judgment of the 
general term affirming the judgment below, which was a 
judgment against the defendant, the. Inland and Sea- 
board Coasting Company, for a specific sum of money, was 
a separate judgment againt the Inland and Seaboard Coast- 
ing Company. 

The fact that the Court proceeded further to ad/judg 
that the plaintiff recover on his said judgment (meaning the 
judgment of the special term) the amount therein named, 
and the-costs as well against the said defendant as against 
his sureties and have execution against them and each of 
them, did not deprive the defendant of its mght to a 
separate writ of error to the judgment that was separately 
against it. 

There is no doubt that, in a writ of error to a joint judg- 
ment, all persons against whom the judgment is entered 
must join. 

But the judgment against the defendant Company is 
not a joint judgment; it is a separate judgment, and it 
affirms a separate judgment rendered against the Com- 
pany by the court in special term. 

The most that can be claimed as to the adjudication by 
the court in general term is, that it was a separate judg- 
ment against the Company, and also another judgment 
against the sureties. 

The case of Estes v. Trabue (128 U. S., 225), cited in 
the brief for the defendant in error, is no authority for 
the contention in the brief in support of this motion ; on 
the contrary, it is authority for saying that if a judgment 
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is “distributive” and can be regarded as containing a 
separate judgment against a defendant who Is a principal, 
and, also,a judgment against the suveties, the defendant 
against whom the judgment is entered as a principal can 
have his separate writ of error. 

In the case referred to, the judgment of the district court 
was entered upon a forthcoming bond given in attachment 
proceedings, and there was only one judgment rendered in 
that suit. In this suit the only party to the judgment of 
the court holding a special term was the Company, the 
only party to the appeal was the Company, and the adju- 
dication against the sureties was something quite distinct 
from the controversy between the plaintiff and the defend- 
ant, separate and distinct from the decision and judgment 
of the court on the merits of that controversy. 


R.R. v. Johnson. 15 Wall.. S. 


If. 


The practice of allowing judgment on a forthcoming 
bond, referred to in the case of Estes v. Trabue above. 
is statutory. 


Amiss v. Smith, 16 P., 316. 


An affirmance of a judgment or decree judgment against 
sureties can only be rendered when there is a statutory 
provision authorizing it. 

Hiriart v. Ballon, 9 P., 156. 

Beall v. New Mexico, 16 Wall., 535. 
Moore v. Huntington, 17 Wall., 417. 
Smith v. Gaines, 93 U. S., 341. 
Merchand v. Frellsen, 105 U. S., 423. 


But in the present case there was no authority of law 
for the entry of a judgment by the court in general term. 


- 


~) 


The judgment was entered in accordance with what is be- 


lieved to be a new practice under a rule of court, and the 
defendants had no personal knowledge that the judgment 
had been entered. 
The motion to dismiss should be denied. 
NATH’L WILSON, 
for Pith. in brror. 
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« OcroBER TeRM, 1890. No. 229. 


THE INLAND AND SEABOARD COASTING COM- 
PANY AND OTHERS, PLarytrrers 1x Error, 
vs, 
THOMAS H. TOLSON, Apsixtstratror or FRANCIS A 
TOLSON, DECEASED. 


IN ERROR TO THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


Brief for Defendant in Error. 


C. C. COLE, 
A. A. BIRNEY, 


Counsel for Defendant in Error. 
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Supreme Court of the United States 


OcTroBerR TerRM, 1890. No. 229. 


THE INLAND AND SEABOARD COASTING COM- 
PANY AND OTHERS, PLArntirrs tn ERROR, 
THOMAS H. TOLSON, Apmrinistrator or FRANCIS A. 
TOLSON, DECEASED. 


IN ERROR TO THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


Brief for Defendant in Error. 


STATEMENT. 


Francis A. Tolson (now deceased) plaintiff below, recov- 
ered a verdict against The Inland and Seaboard Coasting 
Company for damages for personal injuries received by him 
through a violent collision between the steamboat of the 
defendant company and a pier in the Potomac River upon 
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Supreme Court of the United States 


OcroBer TerRM, L890. No. 229. 


THE INLAND AND SEABOARD COASTING COM- 
PANY AND OTHERS, PLAIntirrs In ERROR, 
THOMAS H. TOLSON, ApmrInistRator oF FRANCIS A. 
TOLSON, DECEASED. 


IN ERROR TO THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


Brief for Defendant in Error. 


STATEMENT. 


l'rancis A. Tolson (now deceased) plaintiff below, recov- 
ered ra verdict against The Inland and Seaboard Coasting 
Company for damages for personal injuries received by him 
through a violent collision between the steamboat of the 
defendant company and a pier in the Potomac River upon 
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which he was standing, waiting to receive a line to be 
thrown to him from the boat. The day was perfectly calm 
and the water smooth with a strong flood tide. (Rec., pp. 
13, 45.) 

The steamboat passed the wharf,and then, upon a signal 
from Mr. Tolson was stopped and backed up to the wharf 
partly across the tide. The witnesses differed as to whether 
the collision was caused by the force of the engines in 
backing or by the flood tide carrying the boat up stream. 
(Rece., p. 45.) 

The force of the collision, was described by the plaintiff 


as follows: 


“She struck this wharf a terrible blow right here, and 
in doing so it mashed all the planks up; jammed them 
up and threw me forward, and before I could get out 
of the way, the outside pile mashed in these planks, break- 
ing the outside plank, and a piece of it came over and 
caught my foot in there [indicating].” (Ree. p. 13.) 


Other witnesses, passengers and employees of the boat, 
testified that the boat struck “ with such force as to jar and 
alarm the passengers on said boat, and to cause persons 
who were lying down on benches on said boat to roll off the 
benches, and with such force as to knock up three or four 
of the planks at the front of the pier, and break off a 
piece of the front plank.” (Rec., p. 45.) 

Two of the passengers, Mrs. Fryer and Maud Small, 
(Rec., pp. 45, $&) corroborate the plaintiff as to the manner 
of his injury, and that he was caught by the broken plank. 
The wharf was new, having been finished only three 
months before the accident (Rec., p. 18), and was con- 
structed “of large piles driven into the bed of the river, 
the upper ends of which said piles were cut off to recieve 
the four stringers that rested upon them; that upon said 
stringers, which were eight or ten inches square, rested the 
floor, which was composed of planks of oak or chestnut 


eight or ten inches in width and about two inches in thick- 
ness, * * * nailed or spiked to the stringers.” (Ree., 


Neither the pilot nor captain or any person was in the 
wheel-house when the collision occurred. (Ree., p. 45, 53.) 

There was also much testimony tending to prove that 
the attempt made by the boat to make a stern landing was 
in itself reckless and negligent under the existing condi- 
tions, and the boat should have been rounded-to so as to head 
the tide. (Rec., pp. 46, 48, 50, 51.) 

The defendant denied everything material in the case, and 
claimed that there was no violent collision, and no breakage 
of the wharf, but that said boat “was brought gently against 
said pier by the tide” (Rec., p. 55), that it was not negli- 
gent to make a rear landing, and that plaintiff alone was 
at fault. 

On this condition of the proof the plaintiff claimed: 

Ist. That proof of the alleged violent collision of the 
boat with the wharf, and the tearing up of its spiked planks, 
Was, un the abse 1ice of satisfactory explanation, to be regarded 
as negligence. 

2d. That the attempt to make a stern landing was in 
itself negligent. 

3d. That the absence of the pilot from the pilot house 
and tiller wheel at the time of landing was an act of neg- 
ligence, which contributed to the accident and injury. 


The Alleged Errors. 
Tue First ASSIGNMENT. 


The first error assigned is that the court in granting 
plaintiff’s third prayer, told the jury, in effect, that if the 
wharf was ordinarily strong and good, and they should 
find that the steamboat was thrown against it with such 
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violence as to tear it to pieces, this would raise a presump- 
tion of negligence in the management of the steamboat, 
subject to be rebutted by any proofs. 

This was but a mild statemennt of the doctrine of pre- 
sumptive evidence. 

This subject has been frequently before this Court. In 
Stokes vs. Salstonstall, 13 Pet., 181, where a passenger sued 
for personal injuries received in the upsetting of a stage 
coach, the court said: 

The fact that the carriage was upset and the plaintiff’s 
wife injured are prima facie evidence that thexe was care- 
lessness, or negligence, or want of skill in the driver. 


Would not this doctrine have applied if the carriage had 
been driven into a house on the side of the highway with 
such foree as to demolish it? 

In another case this court said: 

A presumption of negligence from the simple occurrence 
of an accident seldom arises except where the accident pro- 


ceeds from an act of such a character that when due care is 
taken in its performance no injury ordinarily ensues from it in 
similar cases. 

Transportation Co. vs. Donner, 11 Wall., 129. 


It can hardly be pretended that when due care is taken 
in landing steamboats at wharves the crushing of the 
wharves ordinarily ensues. 

It is stated in the brief for plaintiff in error (page 14) 
that this doctrine is exclusively applicable to cases of in- 
juries to passengers in suits against carriers for hire. No such 
distinction is made by the authorities. 

In a case tried in the southern district of New York it 
was held by Wallace, J., that negligence is to be inferred 
from the fact of the explosion of a boiler whether there be any 
relation between the owner of the boiler and the party injured. 
or not 

Rose vs. Stephens and Condit Transportation Co., 
11 Fed. R., 438. 


plage v 


See also— 
Railroad Co. vs. Pollard, 22 Wall., 341. 
Lilienthal’s Tobacco vs. United States, 97 U.S., 5 
YOR. 


The Svdney, 27 Fed. R., 123. 
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THe SECOND ASSIGNMENT. 


The instruction involved (plaintiff’ s brief, p. 6) was only 
to the effect that the jury might consider in connection 
with all the other facts and circumstances in evidence, 
whether under the proved conditions it was dangerous to 
make a rear landing with that boat at that time, and 
whether the pilot or captain should not have been in the 
pilot house, and if they should find that it was dangerous 
to make such landing under all the conditions involved, 


then the fact that such landing was attempted would be 


prima facie evidence of negligence, subject to be rebutted by 
the whole evidence in the case 

This took nothing from the jury; left them to find every 
fact involved, and in effect told them only that the evidence 
offered that a rear landing was dangerous was to be con- 


sidered by them. 


Tue TuHirp AND Fourtu ASSIGNMENT. 


These involve the defendants’ sixth and seventh prayers 
for instruction. (Ree., p. 78.) 

The seventh (refused ) is in the words of the sixth. 
(granted), except that “negligently and carelessly,” which 
appear in the sixth, are omitted. This was a bold attempt 
to transfer from the jury to the judge the question whether 
under all the circumstances certain assumed acts or omis- 
sions were or were not negligent. The sixth prayer left the 
question fairly to the jury. The assumed facts were all 
disputed and entirely inconsistent with the mass of testi- 
mony on both sides. There was but one witness (Capt. 


6 
Gibbon) whose testimony even suggested such conditions, 
and his testimony is directly opposed to that of defendant’s 
witness Ennis (Ree., p. 55), who was standing with him 
when they made their observation. (Rec., p. 55). 

What constitutes negligence by the party injured is a 
question of tact. 

RR. Co. vs. Pollard, 22 Wall., 341. 


This prayer was certainly properly refused, and _ this 
seems tacitly conceded by counsel (Brief, p. 15); but ceriti- 
cism is made of the expression of the court in its charge 
(Ree., p. 81): 


It however still leaves with you the question, if you 
should find he did place his foot in such position whether or 
not his act vn doing that Wus such neg lige ice as would ise ntitl 


him from recovering. 


[t is claimed that this remitted to the jury the question 
of what negligence would disentitle. It is to be remembered, 
however, that immediately before using this expression the 
court had told the jury (Rec., p. 80): 


[f you find that the plaintiff was guilty of negligence, and 
that such negligence directly contributed to the injury, then 
it is not important to inquire how far such negligence con- 
tributed to it; for if he contributed to it at all, that would 
incapacitate the plaintiff from recovering. 


The criticised explanation was made in view of this 
explicit direction as matter of law, and it is only cavilling 
to assume that it was intended to limit or could be con- 
strued to limit the force of such direction. 

The charge must be taken as a whole. 

Spring Co. vs. Edgar, 99 U.S.,a 658.. 

The court was entirely correct in stating there was no 
proof that attending to the wharf wasa dangerous vocation, 
and the statement that it was the duty of the plaintiff “to 


Cal 


keep his wits about him, to be On the alert so as not to be 
Injured, and to exercise such vigilance or care as 1s propor- 
tionate to the hazard of the duty in which he is engaged,” 
(Ree., p. 81) was all that the defendant could fairly ask. 


THe Firra ASSIGNMENT. 


There was ample evidence to justify what the court said, 
but counsel affect to misunderstand his meaning. 

Witnesses differed as to whether the collision occurred 
while the boat was backing, or after it ceased to back and 
started forward, and also whether Tolson delivered his 
packages before the boat struck,or was in the act of deliver- 
ing them when it struck. This was all that was meant by 
the court, as is fully shown by the paragraph of the charge 
immediately preceding the criticised expression (Ree., p. 
$2), and the supposition that any other condition was 


intended is without warrant or foundation. 


THe SixtH ASSIGNMENT. 


The criticism made in this assignment of error is purely 
verbal. The plain meaning to be attached to the words used 
by the court was that in considering thealleged statements of 
the plaintiff, all of which were rebutted by his own denials 
and the testimony of others present in his house, the Jury 
were to bear in mind that the mere fact that such state- 
ments were made would not necessarily establish an inten- 
tion lo mislead. 

The jury were not told that the statements were not to be 
considered or that they were of no consequence, but only in 
effect that such statements were not to be taken as conclusive 
of the suggestion that plaintiff intended to perpetrate a 
fraud. 

It is submitted that this was altogether just to the de- 


fendant and was not error. 
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As TO THE SEVENTH ASSIGNMENT OF ERROR. 


By this assignment if seems to be claimed that the CA- 
ception to or qualification of the rule that a plaintiff guilty 
of contributory negligence cannot recover Was improperly 
applied LO the Cuse, because if Is alleged that thi re Was no 
evidence making the qualification applicable. 

It is to be observed that the rule is inaccurately stated in 
the brief (page 21) for the plaintiffs in error. The rule is 
not as there stated, that the defendant must have had 
actual notice of the plaintiff’s peril. It is sufficient if 1 
would have known it by the use of due diligence. But 
perhaps this misstatement of the rule is of less importance 
1) this Cause than the misre presentation of the evidence in- 
volved in the statement on the same pave of the brief that— 
“there Is ho tittle ot evidence that the defendant knew 
the peri] of the plaintiff,” ete. Whatever the actual 
position of the plaintiff was, and whether it was perilous 
or otherwise, the defendant’s agent, the pilot, who at the 
the time had charge and control of the movements of the 
boat, knew all about it, and was standing on the stern 
talking with plaintiff all the time the vessel was engaged 
in making the landing. 

It is assumed as a fact in said brief (p. 22) that the 
plaintiff had placed his foot between the pile and the floor- 
ing and was standing in that position when the boat struck 


the wharf, and the conclusion is drawn that the defendant’s 


agents had no notice or knowledge of this. The fact, as 
shown by the record, is that but one witness, the man 
Gibbon, introduced by defendant, locates the plaintiff ‘in 
that position, and the witness was standing on the boat at 
the time in a less favorable position for observing him than 
that of the pilot In charge of the boat at the time. 
Ennis, another witness introduced by defendant, who 

was on the boat at the time, locates plaintiff at a different 


place, as do all the other witnesses who testify in the case. 


All the witnesses who saw him observed him from the 
boat, and the pilot Saw him from the best possible point of 
observation, and if plaintiff’s position was a dangerous one 
the pilot knew it, or should have known it, and, if possible, 
should have avoided the consequences of it. Now, all this 
was fairly and properly left to the jury; that is, whether 
the plaintiff was in a perilous position, and if so, whether 
the defendants’ agents observed him there, and did all they 
reasonably could do tO avoid the conhseq uences of his exX- 
posed position. The assumption that there was no evi- 
dence justifying the submission of this question is over- 
whelmingly refuted by the facts in the record. It was said 
by this court in the case of The Washington and George- 


town Railroad Company vs. McDade (135 U.3S., 571), that— 


As a general rule, the question of contributory negligence 
is one for the jury, under proper instructions by the court, 
especially when the facts are in dispute, and the evidence 
in relation to therm is that from which fair-minded men 
may draw different inferences. 


[t isalso said in plaintiffs’ brief (p. 21) that “the defendant 
had a right to assume that an experienced wharfinger 
would, as the vessel approached, chang his position and 
avoid the danger.” The plain answer to this is that the 
plaintiff had no reason to anticipate, in the language of 
the learned justice who delivered the pinion of the court 
below in this cause, “that in effecting a landing in ordinary 
weather a steamer will [would] demolish the timbers of a 
wharf at which it stops [stopped] daily, and will [would] 
thereby imperil the lives or limbs of those who may happen 
to be within two or three feet of the fender piles.” 

In this connection it may be remarked that the learned 
counsel who tried the case before the jury for the defend- 
ant, did not himself believe the evidence of the witness 
Gibbon, to the effect that plaintiff placed his foot between 
the pile and the flooring, for when he put the question to 
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the supposed expert, as to whether the plaintiff’s position 
was a dangerous one, he did not locate him by the question 
where Gibbon did, but where the other witnesses did, to 
wit. “two or thiree feet from thre fe nde I piles.” (Ree.., p. 79). 
It was also clear from the other evidence that Gibbon’s 
theory or statement of the manner of the Injury Was Leces- 
sarily erroneous. It was that Tolson, while standing with 
his right arm around a pile, thrust his left foot between 
that pile and the floor of the plier. This Was a physically 
impossible position unless the pile was distant from the 
flooring at least five or six inches. That this was not the 
case Was proved by both sides. Plaintiff testified that the 
piles “were jam up against the wharf; tight up against 


the wharf” (Ree., p. 18); and again, “ those piles were fit 
so close to the wharf that Mr. Rogers dug the plank out, 
the last plank that fit into the piles, so that the piles set 
in with the plank in that way” (Rec., 19); and “ this being 
the last board it was wedged up tight against the piles.” 
(Ree., p. 20.) 

And other witnesses forthe defendant testified, “ the lower 
corner pile was close up against the flooring of said pier, 
and the next upper front pier [pile] was one and a quarter 
inches from said flooring,’ according to measurements 
made more than three months after the accident. (Rec., p. 
23.) 


This physical fact disposed of Mr. Gaibbon’s theory. 
THe Erientra anp Tenta ASSIGNMENTS OF ERROR. 


These two assignments involve the same question, to wit: 
Upon whom is the burde i of proving contributory neglige nee 7 

This is not an open question in this court. Counsel for 
plaintiffs in error substantially admit this in their brief 
(p. 24). It is sought to take this case out of the general 
rule because. plaintiff was injured while on a wharf con- 
structed by himself, and it is suggested that the injury may 


L] 


have occurred by reason of some “insufficiency of the struct- 
ure. (Brief of plaintiff in error, p. 25). 

Admitting for argument’s sake that it was the duty of 
plaintiff to maintain a reasonably safe W harf, if the defend- 
ant contends that the accident was caused by the insuffi- 
cleney of the wharf, and not by the lin proper force of the 
boat in making the landing, why is not the burden Upon 
the defendant LO prove this as well as any other 
alleged act of contributory negligence? The plaintiff’s 
evidence tended to prove that the wharf was a good, sub- 
stantial and firin structure, built only about three months 
before the aceident, and in every way suitable for the pur- 
pose of a wharf, at which all boats navigating the river 
stopped without injury to it up to the time of this occur- 
rence, And there was no evidence from either side tend- 
Ing to show — insufficiency of the structure.” (See de- 
scription of wharf, brief of plaintiff in error, page 2.) 
Speaking of the character of the wharf as shown by the 
evidence, the court below in its opinion say, it “is proved 
to be strong and fit, and built for the express purpose of 
steamers stopping at and taking freight from [them] it.” 
The first suggestion that there might be some defect about 
the wharf is found in the brief of counsel for plaintiffs in 
error. There is absolutely no evidence in the record having 
anny such tendency. 


toe Nintuo ASSIGNMENT OF ERROR. 


The question to the witness was properly excluded. The 
matter about which his opinion was asked was not a proper 
subject for expert testimony. ‘The Jury were as competent 
as the witness to answer the question 

Davis vs. The State, 38 Md., 38. 

In nahny Cases it 1s very much a matter of diseretion tO 
admit expert testimony, but the appellate court will not 
reverse in such case unless the ruling is manifestly 
erroneous. 


Spring Co. vs. Edgar, 99 U.5., a 658. 
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CONCLUSION, 


In conclusion, we submit that the case 1s free from error, 
and that the objections urged by counsel are hypercritical. 
But if the court should find verbal inaccuracy in some 
part of the instructions we submit we should receive the 
benefit of the rule so frequently applied by this court, that 
a judgment will not be reversed because a single instruc- 
tion is technically erroneous, provided the instructions 
viven, all taken together, fairly present the law on both 
sides to the jury, and present the whole case in a manner 
not caleulated to mislead. 

The whole sco pe and bearing of the charge is to be taken 
together. 

[t is wholly inadmissible to take up single and 
detached passages, and to decide upon them without at- 
tending to the context or without incorporating such quali- 
fications and explanations as naturally flow from other 
parts of the instructions. 

Spring Co. vs. Kdgar, 99 U.S., a 659. 
Evanston vs. Gunn, Jhid., 660. 
Castle vs. Bullard, 23 Howard, 172. 


The judgment should be affirmed. 
C. ©. COLE, 
A. A. BIRNEY, 
Counsel for Def ndant in Error 


APPENDIX. 


OPINION OF THE SUPREME CoURT OF THE DISTRICT oO] 


COLUMBIA IN GENERAL TERM. 


Mr. Justice Merrick delivered the opinion of the 
Court: . 

This sult was brought to recover damages lor crushing 
the foot of the plaintiff at a wharfon the Potomac River. 
in effecting a landing of the Steamer John W. Thompson 
in so negligent a manner that a portion of the wharf was 
torn up and broken, and the foot of the plaintiff was 
caught and crushed among the broken timbers. The 
plaintiff Was the owner of the wharf and was in the habit 
of attending to the duties of a whartinger. 

Testimony was given of the situation and condition of 
the wharf, of the manner in which the boat landed and 
ought to have landed, and of the position of the plaintifi 
on the wharf at the moment of the accident and prior 


, 


thereto and of all that was done and said on the occasion. 
and of the respective practice and duties of the steamboat 
officers, and of the plaintiff in effecting landings, and in 
taking off and putting freight on the steamer. As in most 
of such Cases the testimony Was contradictory as to the 
main facts, and as to whether the accident Was occasioned 
bv the negligence of the defendant’s agents, by the fault 
of the plaintiff, or by the concurrent negligence of both 
parties, 

In the progress of the cause several nautical men were 
examined in respect to the situation of the wharf in ques- 
tion, and as to the manner in which the approach to a 
wharf ought to be made, and how the particular landing 
was made, and as to the duties of a wharfinger, and then 


one of these nariners was asked if in his}udgment a position 
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within two or three feet from the fender piles of a wharf 
constructed as was the Shamrock wharf, Was a reasonably 
safe place for a wharfinger to stand when a boat was ap- 
proaching in order to take off fre ht or to make a landing. 
Objection Was made LO the question, which Was sustalned 
by the court because the mariner was not shown to bea 
wharfinger, and to the refusal to admit the opinion of the 
witness the defendant excepted. Whether the answer 
would have been favorable or not to the defendant is not 
averred nor shown anywhere in the exception, and this 
court is therefore not advised by the record whether the 
defendant sustained any damage by the refusal of the 
court to allow the question. This defect in the statement 
would of itself be enough to justify the court in declining 
to award a new trial upon this exception. A party must 
show that he has in fact been prejudiced by a ruling before 
he can make it a ground of complaint on appeal. 

But independently of that consideration we are of 
opinion that all the facts in the case being given, the jury 
were quite is capable as ahh expert of forming a correct 
opinion as to whether it was dangerous to stand Upon a 
wharf when a boat was approaching to take off freight or 
to make a landing. 

It is certainly is not matter of science or technical skill 
to determine whether it be an act of common prudence for 
a man to stand upon a wharf which is proved to be strong 
and fit and built for the express purpose of steamers stop- 


ping at and taking freight from them, and it does not re- 


quire an expert to aid a jury in deciding whether any man, 
wharfinger or not, ought to anticipate that in effecting a 
landing in ordinary weather a steamer will demolish the 
timbers of a wharf at which it stops daily, and will thereby 
imperil the lives or limbs of those who may happen to be 
within two or three feet of the fender piles. 

After all the testimony had been given the court granted 
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fused the first, third, seventh, and elohth of the defendant, 
and granted the rest, with a modification of the fifth, which 
modification was admitted to be correct at the argument In 
this court. | 

The proper forms of instructing a jury upon the question 
of negligence have been so often und r review in this court 
as well as in the appellate courts of different States and the 
Supreme Court, that we are spared the necessity of detailed 
criticisms. In the instructions which went to the jury, we 
think that the defendant had the benefit of every ruling to 
which he was entitled, and that the whole subject was 
fuirly and fully put to jury in its proper application to the 
facts in evidence. 

In rejecting the third prayer of the defendant the court 
was clearly right. After the plaintiff has proved neglli- 
gence on the defendant’s part he is entitled to rest, and the 
burden then falls on the defendant to prove want of ordi- 
nary care and prudence in the plaintiff, if he relies upon 
that as his defence. 

The court was right in) rejecting the defendant’s seventh 
praver because it asked the court to instruct the jury that 
for the defendant to put his foot between the piles of the 
pier and the flooring of the pier, or between one of the piles 
in front of the pier and the flooring, and to allow it to re- 
main there while the boat was departing from the pier, 
was negligence in law, and that the plaintiff could not re- 
cover if such were his position. The question of negligence 
under such circumstances belonged exclusively to the jury. 

The eighth prayer seems to have been framed with some 
view of presenting the proposition that if the plaintiff vol- 
untarily assumed to perform some dangerous office as the 
servant of the defendant, and while so acting sustained an 
injury, he was not entitled to recover; but he does not in his 
prayer suggest that the Injury Was a@ consequence of his so 
acting or that by so acting he placed himself in a position 


of danger to which he would not otherwise have been ex- 
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posed, The concurrence of two things is widely different 
from the relation of two things to each other as cause and 
effect. In another aspect of the prayer it may have been 
meant to convey the idea that if the plaintiff voluntarily 
and knowingly placed himself in a situation of danger and 
by reason of so doing was injured he cannot recover. But 
regard the prayer in either way it is so defective in struc- 
ture, so obscure and so calculated to mislead a jury that 
the court had no alternative but to reject it. Even were 
the prayer less objectionable nN shape, there could hard ly 
have been error in refusing it, as the court in the instruc- 
tions which were granted gave the jury all that was really 
necessary for them to judge properly of the testimony, and 
in cases of this class it is the better practice to abstain from 
attempts to multiply distinctions when there is no sub- 
stantial variation of the princi ples involved. 

We have careful ly compared the general charge of the 
trial justice with the criticisms made upon it by counsel in 
argument, but we have been unable to find any just ground 
of exception, and no good purpose would be subserved by 
a detailed examinaticn of the object ions which were made. 

We shall, then. for the veasons we have given, affirn thee pudg- 


ment. 
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upreme Court of the United States. 


OCTOBER TERM, 1889. 
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No. 532. 


THE INLAND AND SEABOARD COASTING 
COMPANY, Plaintiff in Error, 


Vs. 


? FRANCIS A. TOLSON. 


BRIEF 
In Behalf of Defendant in Error in Opposition 


to Motion to Rescind Judgment of Dismissal, 
and for Leave to Amend Writ of Error. 


f C. C. COLE, 
| A. A. BIRNEY, 


Attorneys for Defendant in Error. 
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IN ‘THE 


Supreme Court of the United States. 


‘ OCTOBER TERM, 1889. 


| No. 532. 


THE INLAND AND SEABOARD COASTING 
COMPANY, Plaintiff in Error, 


gid 
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VS. 


a FRANCIS A. TOLSON. 


Sai. 


| In Behalf of Defendant in Error in Opposition 4 
| to Motion to Rescind Judgment of Dismissal, 
and for Leave to Amend Writ of Error. 


r S & a 
A. A. BIRNEY, 


Attorneys for Defendant in Error. 
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Supreme Court of the United States. 


OcToBeR ‘TerM, 1889. 


THE INLAND AND SEABOARD CoAsTING Com- ) 
PANY, Plaintiff in Lr ‘OT, ’ - 
“ No. 532. 
vs. 
Francis A. ToLson. 


Brief in Behalf of Defendant in Error in 
Opposition to Motion to Rescind Judg- 
ment of Dismissal, and for Leave to 
Amend Writ of Error. 


FIRST. 


The judgment of the General Term of the court below 
is a joint judgment against the plaintiff in error, and its 
sureties in the undertaking on appeal. This Court has 
already so held in this cause. Prior decisions of this Court 
are to the same effect. 

Estis vs. Trabue, 128 U. S., 229, and cases there 
cited. 
There is nothing in the suggestion that there are two 
separate judgments, or judgments rendered upon two sepa- 
rate causes of action. It is a single judgment for money 


against all of the five defendants. It is rendered for the 


cause of action stated in the declaration. The jury found 
that that cause of action was proved, and that the plaintiff 
had suffered $8,000 damages thereby, and the circuit court 
rendered judgment for that sum. By the undertaking for 
appeal to the General Term the sureties for the defendant 
below entered their appearance in and became parties 
defendant to this suit, and agreed that the judgment of the 
General Term, if it should be against the defendant below, 
upon the cause of action stated in the declaration, might 
be pronounced against them as well as the original de- 
fendant. 

The object and effect of the rule is to save the necessity 
for a separate suit and judgment on the undertaking. After 
the signing of the undertaking by the sureties, they were 
as much parties to the suit, and subject to the jurisdiction 
of the General Term, as if they had been sued as joint tort 
feasors in the declaration, and the verdict found against 
them jointly with the original defendant. There is no pro- 
ceeding upon the undertaking and can be none. Its pur- 
pose is accomplished by making the sureties parties to the 
suit for the purpose of the hearing in the General Term, 
and all subsequent proceedings, if its judgment should be 
against them. 

It is said that the sureties have no day in court. But 
this is not so. The statute (motion and brief of plaintiff in 
error, p. 16), provides that the Court “may prescribe the 
terms and conditions upon which such appeals (from Spe- 
cial to General Term), may be made.” The rule (p. 15 of 
same pamphlet), provides that no such appeal shall operate 
as a supersedeas unless an undertaking with sureties in 
effect like the one given in this cause, shall be given and 
approved by a judge of the court within a given time. By 
the terms of their appearance they espouse the cause of the 
appealing party, and join him in becoming actors in the 
General Term, and agree to pay the judgment if they can- 
not succeed in having it set aside. They have their day in 


court and are heard in General Term as much as the party 
appealing, and therefore are entitled to a writ of error if the 
judgment ts against them. If the plaintiff in error had 
declined to sue out a writ of error in this case there can be 
ho doubt, under the decisions of this Court above referred 
to, but that the surctices, upon a summons and soverance In 


the court below. could have done so. 


The Court had Express Statutory Power to 
make the Ruie, and it is Binding upon 
the Court and the Parties. 

Bank vs. Oakely, t Wheat., 242. 
Mills vs. Bank, 11 Wheat., 439. 


Hiriart vs. Ballon, 9 Peters, 156. 


[un the case in 9 Peters, this Court construed a rule of the 
District Court for the district of Louisiana which provided 
that on the return of a mandate from this Court to that, 
summary judgment might be entered against principal and 
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sureties Ol} the appeal bond to this Court, on LO days ho- 
tice. In that case this was done, the sureties objecting on 
the ground that if liable at all the liability could only be 
enforced in a separate suit on the bond. Upon writ of error 


same was affirmed. 


— 


from this Court to that judgment, the 
This Court held that the District Court had the power to 
make the rule, and that constituted the law regulating the 
remedy upon the bond. In that case it was said by Mr. 
Justice Story: “In becoming a security, he submitted him- 
self to be governed by the fixed rules which regulate the 
practice of the Court.” 

It would also seem from the case last cited. as well as 
upon general principles of practice, that the questions of 
the power of the Court to make the rule, and whether it 
erred in entering the judgment in question ayainst them, 
could only be examined by this Court upon a writ of error 
sued out by all the parties to the judgment. 
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SECOND. 
The Motion for Leave to Amend. 


The Objection to the Writ of Error is Jur- 
isdictional, and it Cannot be Obviated by 
Amendment. 

This Court in a recent case discussed the question of 
amendment of a writ of error, and clearly pointed out what 
defects could be cured by amendment and what not, hold- 
ing that an objection exactly like the one urged to the writ 
in this case could not be cured by amendment. 


Kstis vs. Trabue, 128 U.S., 229. 


It would seem that amendment is proper only in cases 
where the writ or appeal and accompanying papers, to wit. 
the bond or citation, clearly show that it was the intention 
of the plaintiffin error to join all the necessary parties in 
the writ or appeal. Where this appears, and the writ is de- 
fective In not setting forth the names of all the parties fully 
it may in the discretion of the (Court be amended by the 
other papers referred to. 

Owings vs. Kincannon, 7 Pet., 399. 
Wilson Us, Insurance Company, 12 Peters. 140. 


Kstis US. Trabue, supra. 


In Morris vs. Simonds (100 U.S., 145) the appeal ‘was 
taken in the name of a firm. But the supersedeas bond 
showed the names of the individual members of the firm 
and was executed by them. It was held that the appeal 
might be amended by the bond. In delivering the opinion 
of the Court Chief Justice Waite, referring to a case in 11 
Wall., 82, which had been dismissed for a similar defect, 
said that, “it does not appear that the defect could have 
been remedied by reference to anything in the appeal papers.” 

In the ease of the Knickerbocker Ins. Co. vs. Pendleton. 


5 
while a part of the names of the plaintiffs below did not 
appear as defendants in the writ, they did appear as obli- 
gees in the supersedeas bond, and the amendment was 
made by that. 

There is no case in this court, so far as we know, where a 
writ of error or appeal, defective in parties, has been 
amended, where there was nothing in the ” appeal papers,” 
by which the amendment could be made. 

The supersedeas bond and citation in this case have not 
been printed, but they follow the writ of error in the recital 
of the parties to the judgment below. There 1S, therefore, 
nothing by which the amendment can properly be made. 

In this CiuUSC it is clear that but One of the five defendants 
in the court below intended to sue out the writ of error, 
and there Was ho SUMMONS and severance. The judgment 
referred to in the writ, bond and citation, is said to be one 
in which Tolson is plaintifl and the plaintiff in error is de- 
fendant. But the judgment in the record sent up in re- 
turn to the writ is a judgment against plaintiff in error 
and four others. Clearly th Writ could not conter juris- 
diction upon this Court to review the record of that judg- 
ment. ‘To allow the Insertion Ol the names of the other 
defendants below as plaintiffs in the present writ would be 


to make a new writ and not to amend the present one, 


and would necessitate a new bond and citation. 


But if the Amendment be within the Dis- 
cretion of the Court it Should not be 


Granted. 


In Pearson vs. Yewdall (95 U.S., 294), this Court said: 

“The right of a party to amend E writ of error | is not 
absolute, but it is to be granted by the Court in its dis- 
cretion. Whether it should be granted in a _ particular 
case must depend upon the attending circumstances.” The 
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motion for leave to amend in that case was made in oppo- 
sition to a motion to dismiss. The Court did not expressly 
decide that the defect in the writ was one which might be 
cured by amendment, but gave as the reason for granting 
the motion to dismiss in lieu of the one for leave to amend, 
that the record did not disclose any new question for argu- 
ment and consideration. 

Had the defect in the present writ been amendable, the 
proper course of the plaintiff in error, in order to have 


placed itself in position to ask the exercise of the discretion 


of the Court in favor of amendment, would seem to have 
been to have made this motion in opposition lo the motion 
to dismiss, and to have caused the record to have been 
printed, that the Court might have looked into it for the pur- 
pose of ascertaining whether it is a case in which the dis- 
cretion should be exercised in favor of amendment. That 
it did not do so, and has not yet done so, is equivalent to a 
confession that there is nothing in the record for this Court 
to review, and that the effort and object is to retain the case 
here for the purposes of vexation and delay. And this 
would conclusively appear if the Court could look into the 
record. Itis an action on the case for a personal injury 
caused by the alleged negligence of the plaintiff in error, 
and the defenses are the usual ones of the denial of negli- 
gence on its part, and that the defendant in error was 
guilty of contributory negligence, and the bills of excep- 
tions present none but the most familiar questions which 
have been repeatedly decided by this Court in recent as 
well as in oldercases. This appears by the brief of atter- 
ney for plaintiff in error used at the hearing of the case 
in the General Term of the Court below published in 6 
Mackey, 39, as well as from the opinion of the Court there 
reported. 
C. C. Cog, 
A. A. BIRNEY, 
Attorneys for defendant in error. 


IN THI 


Supreme Court of the United States 


OcTOoRER ‘TERM. 


THE INLAND & SEABOARD CoaAstTING Com- ) 
PANY, Plaintiff in Error. 
vs, 


“a \ FRANCIS A. ‘TOLSON. Defendant in Error. 
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Now comes here the defendant in error, by Arthur A. Bir- 
ney and Charles C. Cole, his attorneys, and moves the Court to 
dismiss the writ of error herein, because he says, that the 
judgment of the Supreme Court of the District of Colum- 
[- bia, in General Term, was rendered against the said The 
| Inland and Seaboard Coasting Company, Henry A. Wil- 
lard, John W. Thompson, Samuel Norment and J. H. Bax- 
tor jointly, as by reference to the transcript will appear, 
and the said Henry A. Willard, John W. Thompson, Sam- 
uel Norment and J. H. Baxter have not joined in said writ 


of error with the plaintiff in error. 


Artruour A. BIRNEY, 


(HARLES CC. COLE, 


Attorneys for Defendant wn Lrror. 


bo 


Judgment of Supreme Court, D. C. 


IN THE 
SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


InN GENERAL TERM. 


Francis A. Torson, Plaintiff, 
US, 
THE INLAND & SEABOARD CoAstT- 
ING CoMPANY, Defendant. 


i 
‘Ar Law. No. 25.170. 


Now again come here as well the plaintiff as the defend- 
ant by their respective attorneys, whereupon it appearing to 
the Court that the defendant’s exceptions to the admissi- 
bility of evidence and to the rulings and instructions of 
the Court in Special Term were not well taken; and the 
defendant by its counsel having, in open Court, abandoned 
its various appeals and applications for new trial on other 
grounds, the motion for a new trial on exceptions is now over- 
ruled and the judgment of the Court in Special Term is 
affirmed with costs. And it is further adjudged that the 
plaintiff recover upon his said judgment, to wit, the sum 
of eight thousand dollars as of the date of the said judg- 
ment of the Special Term and the costs as well against the 
said defendant, and as against Henry A. Willard, John W. 
Thompson, Samuel Norment and J. H. Baxter, its sureties, 
on said appeal to this Court, and have execution against 
them and each of them. 

By the Court: 
kK. F. Brneuam, 
Chief Justice. 


Writ of Error. 


UnitTep STATES OF AMERICA, 88: 

The President of the United States to the Chief Justice and 
Justices of the Supre me Court of the District of Columbia, 
GREETING: 


Because, in the record and proceedings, as also in the 
rendition of a judgment in a plea which is in the said 
court before you, between Francis A. Tolson, plaintiff, and 
The Inland and Seaboard Coasting Company, defendant, 
being No. 25,170, at law, a manifest error hath happened, 
to the great damage of the said defendant, as by its com- 
plaint appears; and it being fit that error, if any hath hap- 
pened, should be duly corrected, and full and speedy justice 
done to the parties aforesaid in this behalf: Therefore, you 
are hereby commanded, if judgment be therein given, 
under your seal, distinctly and openly, to send the record 
and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington 
on the second Monday of October next, in the said Supreme 
Court to be then and there held, that the record and _ pro- 
ceedings aforesaid being inspected, the said Supreme Court 
may cause further to be done therein to correct that error, 
what of right and according to the law and custom of the 
United States should be done. 

Witness, the Honorable Morrison R. Waite, Chief Justice 
of the United States, this 20th day of July, in the year of 
our Lord 1887, and of the Independence of the United 
States the one hundred and twelfth. 

RK. J. Metas, Clerk. 


Citation. 


District oF CoLuMBIA, to wit: 
lo Francis A. Tolson: 
You are hereby cited and admonished to be and appear 
at a Supreme Court of the United States to be holden at 
Washington on the second Monday of October next, pur- 
suant to a writ of error filed in the clerk’s office of the 
Supreme Court of the District of Columbia, wherein the 
Inland and Seaboard Coasting Company is plaintiff and 
you are defendant, to show cause, if any there be, why the 
judgment in the said writ of error mentioned should not 
be corrected, so that speedy justice be done the parties in 
that behalf. | 
Witness, E. F. Bingham, Chief Justice of the said Su- 
preme Court of the District of Columbia. 
E. F. Brineuam, 
Chief Justice. 
Service acknowledged this 21st July, 1887. 
SIRNEY & BIRNEY, 
Attorneys for Defendant in Error. 


Brief for Defendant in Error in Support of 
the Motion to Dismiss. 


The judgment of the General Term is joint against the 
plaintiff in error and four other persons, and execution is 
awarded against all of them. The writ of error is brought 
by one only. The record shows no cause why Willard, 
Thompson, Baxter and Norment did not join in the writ of 
error, and no effort to have them do so. 

“In a writ of error to a joint judgment against several, 
all must join. The omission of one or more Is an irregu- 
larity for which the writ will be dismissed.” This has been 
often held. 

Hampton vs. Rouse, 13 Wall., 187. 
Masterson vs. Herndon, 10 Wall. 41 
Simpson vs. Greeley, 20 Id., 152 
Feibelman vs. Packard et al., 108 U. S., 14. 
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This doctrine was again declared at the last term ina 
case exactly like the present—a judgment of a lower court 
against a principal defendant and sureties in an under- 
taking. 

Estes vs. Trabue, 128 U.S., 225. 


This is a defect which cannot be cured by amendment, 
and this Court has no jurisdiction to try the case. The 
writ should therefore be dismissed. 

Estes vs. Trabue, 128 U. S., 225. 
Heirs of Wilson vs. Ins. Co., “ Peters, 140. 
Hilton vs. Dickinson, 108 U.S., 16 


ARTHUR A. BIRNEY, 
CHARLES C. COLE. 
Attorneys for Defendant in Error. 
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FRANCIS A. TOLSON 


THE INLAND AND SEABOARD COASTING CO. 
At LAw. No. 25,170. 


Motion for a new trial on bills of exception. 
The case is stated in the opinion. 

BIRNEY & BIRNEY and C. C. COLE, for plaintiff. 
NATH’L WItson, for defendant. 


Mr. JUSTICE MERRICK delivered the opinion of the 
Court. 


This suit was brought to recover damages for crush- 
ing the foot of the defendant at a wharf on 
the Potomac River, in effecting a landing of the 
steamer John W. Thompson in so negligent a 
manner that a portion of the wharf was torn up 
and broken, and the foot of the plaintiff was caught 
and crushed among the broken timbers. ‘The plaintiff 
was the owner of the wharf, and was in the habit of 
attending to the duties of a wharfinger. 

Testimony was given of the situation and condition 
of the wharf, of the manner in which the boat landed 
and ought to have landed, and of the position of the 
plaintiff on the wharf at the moment of the accident 
and prior thereto, and of all that was done and said on 
the occasion, and of the respective practice and duties 


the steamboat officers, and of the plaintiff in effecting 
iandings and in taking off and putting freight on the 
steamer. As in most such cases the testimony was con- 
tradictory as to the main facts, and as to whether the 
accident was occasioned by the negligence of the de- 
fendant’s agents, by the fault of the plaintiff, or by the 
concurrent negligence of both parties. 

In the progress of the cause several nautical men 
were examined in respect to the situation of the wharf 
in question, and as to the manner in which the approach 
to a wharf ought to be made, and how the particular 
landing was made, and as to the duties of a wharfinger; 
and then one of these mariners was asked if, in his 
judgment, a position within two or three feet from the 
fender piles of a wharf constructed as was the Shamrock 
wharf was a reasonably safe place for a wharfinger to 
stand when a boat was approaching in order to take 
off freight or to make a landing. Objection was made 
to the question, which was sustained by the Court 
because the mariner was not shown to be a wharfinger: 
and to the refusal to admit the opinion of the wit- 
ness the defendant excepted. Whether the answer 
would have been favorable or not to the defendant is 
not averred, nor shown anywhere in the exception, and 
this Court is therefore not advised by the record whether 
the defendant sustained any damage by the refusal of 
the Court to allow the question. This defect in the 
statement would of itself be enough to justify the Court 
in declining to award a new trial upon the exception. 
A’ party must show that he has in fact been prejudiced 
by a ruling before he can make it a ground of com- 
plaint on appeal. 

But independently of that consideration we are of 
opinion that, all the facts in the case being given, the 
jury were quite as capable as an expert of forming a 
correct opinion as to whether it was dangerous to stand 
upon a wharf when a boat was approaching to take off 
freight or to make a landing. It certainly is not mat- 
ter of science or technical skill to determine whether 


“ 
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it be an act of common prudence for a man to stand 
upon a wharf which is proved to be strong and fit and 
built for the express purpose of steamers stopping at 
and taking freight from them; and it does not require 
an expert to aid a jury in deciding whether any man, 
wharfinger or not, ought to anticipate that in effecting a 
landing in ordinary weather a steamer will demolish 
the timbers of a wharf at which it stops daily, and will 
thereby imperil the lives or limbs of those who may 
happen to be within two or three feet of the fender 
piles. 

After all the testimony had been given, the Court 
granted the eight several instructions asked by the 
plaintiff and refused the first, third, seventh, and eighth 
of the defendant, and granted the rest, with a modifica- 
tion of the fifth, which modification was admitted to be 
correct at the argument in this Court. 

The proper forms of instructing a jury upon the ques- 
tion of negligence have been so often under review in 
this Court, as well as in the Appellate Courts of different 
States and the Supreme Court, that we are spared the 
necessity of detailed criticism. In the instructions 
which went to the jury we think that the defendant 
had the benefit of every ruling to which he was entitled, 
and that the whole subject was fairly and fully put to the 
jury in its proper application to the facts in evidence. 

in rejecting the third prayer of the defendant the 
Court was clearly right. After the plaintiff has proved 
negligence on the defendant’s part he is entitled to 
rest, and the burden then falls on the defendant to 
prove want of ordinary care and prudence in the plain- 
tiff if he relies upon that as his defense. 

The Court was right in rejecting the defendant’s 
seventh prayer, because it asked the Court to instruct 
the jury that for the defendant to put his foot between 
the piles of the pier and the flooring of the pier, or be- 
tween one of the piles in front of the pier and the floor- 
ing, and to allow it to remain there while the boat was 
departing from the pier, was negligence in law, and 
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that the plaintiff could not recover if such were his 
position. The question of negliyence under such cir- 
cumstances belonged exclusively to the jury. 

The eighth prayer seems to have been framed with 
some view of presenting the proposition that if the 
plaintiff voluntarily assumed to perform some danger- 
ous office as the servant of the defendan. and while so 
acting sustained an injury, he was entitled to recover; 
but he does not in his prayer suggest that the injury 
was a consequence of his so acting or that by so acting 
he placed himself in a position of danger to which he 
would not otherwise have been exposed. The concur- 
rence of two things is widely different from the relation 
of two things to each other as cause and effect. In 
another aspect of the pra:er it may have been meant to 
convey the idea that if the plaintiff voluntarily and 
knowingly placed himself in a situation of danger and 
by reason of so doing was injured he cannot recover. 
But regarding the prayer in either way it is so defective 
in structure, so obscure, and so calculated to mislead 
ajury that the Court had no alternative but to reject it. 
Even were the prayer less objectionable in shape, there 
could hardly have been error in refusing it, as the Court 
in the instructions which were granted gave the jury 
all that was really necessary for them to judge properly 
of the testimony, and in cases of this class it is the better 
practice to abstain from attempts to multiply distinctions 
whe there is uo substantial variation of the principles 
involved. 

We have carefully compared the general charge of the 
trial justice with the criticisms made upon it by counsel 
in argument; but we have been unable to find any just 
ground of exception, and no good purpose would be 
subserved by a detailed examination of the objections 
which were made. 


We shall, then, for the reasons we have given, affirm 
the judgment of the Circuit Court. 
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SELMA, ROME AND DALTON RAILROAD CO. VS. UNITED STATES. 1 


l [.—Petition. Filed January 25, 1883 (under Article IT, § 3 of 
Rule 8). 


In the Court of Claims. December Term, 1882. 


Tue Setma. Rome anpb DaLtron RAILROAD CoMPANY 
vs. -No. 13417. 
Tue Unitrep STates. } 


To the honorable the Court of Claims: 


The claimant, The Selma, Rome and Dalton Railroad Company, 
respectfully shows to this honorable Court that it is a corporation 
organized, existing, and doing business under the laws of the States 
of Alabama and Georgia, and that as such it is the successor of the 
Alabama and Tennessee River- Railroad Company, late a corpora- 
tion of those States, together with all the rights, franchises, privi- 
leges, property in possession, and choses in action which belonged 
to said Alabama and Tennessee River- Railroad Company; that it 

has a claim against the United States for mail service per- 
2 formed on route No. 7147, in the State of Alabama, by said 

Alabama and ‘Tennessee River- Railroad Company before said 
State of Alabama engaged in war against the United States, amount- 
ing, as it believes, to about the sum of ($6,000) six thousand dollars, 
but that it is unable to state its case with the requisite particularity 
without an examination of its original contract, which is on file in 
the Post Office Department; that it is unable to obtain a sufticient 
examination of said contract, the said Department having stated, on 
_ application of claimant’s attorney in a similar case, that the Depart- 
ment would not furnish copies of papers on file “ except on applica- 
tion of the proper officers of a regular court.” 

The claimant, therefore, prays this honorable Court to call on the 
Post Othice Department and the Department of the Treasury for all 
necessary information and papers, as fully set forth in the motions 
herewith filed; and on receipt thereof the claimant will file its 
amended petition, in accordance with the rules of this Court. 

GEORGE A. KING, 


Attorney for C'laimant. 
District or COLUMBIA: 


George A. King, being duly sworn, deposes and says: I am attor- 


ney for the claimant in this—. I have read the above peti- 
3 tion, and the matters therein stated are true to the best of my 
knowledge and belief. 


GEO. A. KING. 


Subscribed and sworn to before me this 25 day of January, 1883, 
[SEAL. | JOHN RANDOLPH, 
Asst CV’k Ct of Claims. 
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[l—Amended Petition. Filed March 53,1883 (under Art. 2, Sec. 3 of 


Pules). 


To the honorable the Court of Claims: 

The claimant, The Selma, Rome and Dalton Railroad Company, 
respectfully shows to this honorable Court that it is a corporation 
organized, existing, and doing business under and by virtve of the 
laws of the States of Alabama, Mississippi, Kentucky, and Tennessee, 
and as such is the successor of the Alabama and Tennessee Rivers 
Railroad Company, late a corporation of said States and no longer 
in existence, with all the property in possession or action, right, 
privilege, and franchise of said company, including all right of 
action; that heretofore, to wit, on the 10th day of July, In the year 
1858, said Alabama and ‘Tennessee Rivers Railroad Company en- 

tered into a certain express contract with the United States 
4 for the transportation of the mail between Selma, in the State 

of Alabama, and Talladega, in the State of Alabama, from 
the Ist day of July, 1858, to the 30th day of June, 1862, at and for a 
compensation of twelve thousand dollars a year, a certified copy of 
which contract is annexed to this petition and marked “ Exhibit to 
Amended Petition” and made a part of the evidence in this case ; 
that the said Alabama and Tennessee Rivers Railroad Company 
carried the mail under its said contract and in accordance therewith 
from the said Ist day of July, 1858, down to and ineluding the 31st 
day of May, 1861, when the State of Alabama engaged in war 
against the United States, and said contract was discontinued by the 
United States; that neither this claimant nor any one for them has 
received any payment for the last five months of the period afore- 
said, to wit, from the Ist day of January, 1SG1, to and including the 
sist day of May, 1861, except the sum of eighty-four dollars and 
twenty cents ($54.20), nor any compensation for said discontinuance 
of the contract, and a balance of compensation is due claimant at 
the rate aforesaid, amounting to the sum of five thousand nine hun- 
dred and fifteen dollars and eighty cents ($0,915.80); that Congress, 
on the third day of March, eighteen hundred and seventy-seven, by 
an act entitled “An act making appropriations for sundry civil ex- 
penses of the Goverment for the fiscal year ending June thirtieth, 
eighteen hundred and seventy-eight, and for other purposes,” 
made an appropriation of three hundred and seventy-five thou- 
sand dollars, which was, by the said act, directed to be applied 
to the payment of this and other like claims; that by said 


uct a claim accrued to this ‘claimant to be paid the amount of 


tive thousand nine hundred and fifteen dollars and eighty cents; 


that the Secretary of the Treasury and the Sixth Auditor thereof 


refused and neglected to distribute any portion of the said appro- 
priation, but covered the whole of the same into the Treasury 

of the United States; that this claim has not been paid in 
5 whole or in part by the Confederate States government, or by 

any government or pretended government of any State, or 
by the defendants, or by any government, corporation, or person 
whatsoever; that no action has been had on this claim in Congress 


THE UNITED STATES. » 


or by any of the departments otherwise than as herein set forth; 
that the claimant is the sole owner of this claim and the only per- 
son interested therein; that no assignment or transfer of this claim, 
or any part thereof or interest therein, has been made except as here- 
inbefore stated ; that the claimant is justly entitled to the amount 
herein claimed from the United States, after allowing all just credits 
and offsets; that the claimant is a citizen of the United States, and 
has at all times borne true allegiance to the Government thereof, 
and has not in any way voluntarily aided, abetted, or given encour- 
agement to rebellion against the said Government, and that the 
claimant believes the facts as stated in this petition to be true; and 
the claimant demands judgment for five thousand nine hundred 
and fifteen doliars and eighty cents ($5,915.80). 
GEORGE A. KING, 
Attorney for Claimant. 


John W. Cameron, being duly sworn, deposes and says: I am at- 
torney-in-fact of the claimant in this case. I have read the above 
amended petition, and the matters therein stated are true, to the best 
of my knowledge and belief. 


JNO. W. CAMERON. 


Subseribed and sworn to before me this 3d day oft March, 1SS3. 
[SEAL. | JOHN FE. BEALL, 
Notary Publie. 


() kexehibit to Amended Petitioi W. Ff. D.. 1 B. 


UNITED STATES OF AMERICA, 
Post Orrick DeErARTMENT, 
W asuineton, D. C., March 2, 1883. 
|. T. O. Howe, Postmaster General of the United States of America, 
certify that the annexed is a true copy of the original contract now 
on the files of this Department. 

In testimony whereof I have hereto set my hand and caused the 
seal of the Post Office Department to be affixed at the city of Wash- 
ington the day and year above written. 

[SEAL. | T. O. HOWE, 


Postmaster General. 


Railroad Contract. Selma, Dallas Co.. Ala. 
No. 7147. $12,000 per annum. 


This article of contract, made the 10th day of July, in the year 
one thousand eight hundred and fifty-eight, between the United 
States of America (acting in this behalf by their Postmaster General) 
and the Alabama and Tennessee Rivers Railroad Company, by 
Thomas A. Walker, its president, and Charles Lewis, George C. 
Phillips, and John W. Lapsley, as sureties, witnesseth : 

That whereas the said railroad company has been accepted, accord- 
ing to law, as contractor for transporting the mail on route No. 
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7147, from Selma, Ala., by Burnsville, Plantersville, Randolph, 
Montevallo, Shelby Springs, Columbiana, Wilsonville, Kimulga, 
Childersburgh, and Mardisville to Talladega and back, six times a 
week, 100 miles, and further as road is completed, in railroad cars— 
residue four-horse coaches—at twelve thousand dollars per year for 
and during the term commencing the first day of July, in the year 
one thousand eight hundred and fifty-eight, and ending with the 
thirtieth day of June, in the year one thousand eight hundred and 
sixty-two: Now, therefore, the said Alabama and Tennessee Rivers 
Railroad Company, as contractor, and the said Charles Lewis, George 
C. Phillips, and John W. Lapsley, as sureties,do jointly and severally 
undertake, covenant, and agree with the United States,and do bind 
themselves— 
7 ist. That the mail (including British, Canada, and other 
foreign mails) shall be conveyed in asecure and safe manner, 
free from wet or other injury, in a separate and convenient car, or 
apartment of a car, suitably fitted up, furnished, warmed, and 
lighted, under direction of the Post Office Department, and to the 
satisfaction of the Postmaster General, or of his authorized special 
agent, at the expense of the contractor, for the assorting and safe 
keeping of the mails, and for the exclusive use of the Department 
and its mail agent,if the Department shall employ such agent; and 
such agent is to be conveyed free of charge. When there is no 
agent of the Department the railroad company shall designate a 
suitable person upon each train, to be sworn, to receive and take 
charge of the mails, and of way-bills accompanying and describing 
them, and duly deliver the same; and the mail shall be taken from 
and delivered into the post offices at the ends of the route, and also 
from and into the intermediate offices, provided the latter are not 
over one-quarter of a mile from a depot or station. 

2d. That if the company shall run a regular train of passenger 
cars more frequently than is required by the contract to carry the 
mail, the same increased frequency shall be given to the mail, and 
without increase of compensation, and the like as to the increased 
speed of the mail trains, if desired by the Postmaster General. 

3d. That the company shall convey, free of charge, all mail bags 
and post-office blanks, and also all accredited special agents of the 
Department, on exhibition of their credentials. 

4th. That the company shall not, by itself nor by its agents, 
transmit, or be concerned in transmitting, commercial intelligence 
more rapidly than by mail, nor carry out of the mail letters and 
newspapers which should go by post, except letters in stamped en- 
velopes and letters of the officers of the company exclusively on 
the business of the road. 

Sth. That in every case of failure to perform the trip (unless it 
is shown that the same was not caused by misconduct, neglect, or 
want of proper skill) there may be a forfeiture of the pay for the 
trip; and a failure to arrive at the end of the route, so as to lose the 
connection with a depending mail, shall be considered as equal to 
a whole trip lost, unless the detention or delay be the result of un- 
avoidable causes. . 
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8 6th. That the company shall be subject to fine for failure 

to take or deliver a mail or any part of a mail, for suffering 
the mail to be wet or otherwise injured or lost or destroyed, unless 
it shall appear that such failure or other incident, as aforesaid, was 
not caused by misconduct, neglect, or want of proper skill on the 
part of the company or its officers. 

7th. That the company shall be answerable for the adequacy of 
the means of transportation, for the faithfulness, ability, and dili- 
gence of its agents, and for the safety, due receipt, and delivery, as 
aforesaid, of the mails. 

8th. That the Postmaster General may dispense with the service 
entirely, if required by the publie interest, he allowing one month’s 
extra pay upon the amount deducted, or he may annul the contract 
without making such allowance for repeated failures of the con- 
tractors to perform any of the stipulations of the contract, for vio- 
lating the post-office law, or disobeying the instructions of the De- 
partment. 

9th. The said United States covenant with the said company to 
pay, as aforesaid, at the rate aforementioned, quarterly, in the 
months of May, August, November, and February, or in the pre- 
ceding months, at the option of the Department: 

Provided always that this contract shall, in all its parts, be sub- 
ject to the terms and requisitions of an act of Congress passed the 
twenty-first day of April, in the year one thousand eight hundred 
and eight, entitled “An act concerning public contracts.” 

In witness whereof the said Postmaster General has caused the 
seal of the Post Office Department to be hereto affixed and has at- 
tested the same by his signature, and the said railroad company by 
its —, and their sureties have hereunto set their hands and seals 
the day and year set opposite their names respectively. 

August 14, 1858. 

HORATIO KING, [ SEAL. | 
Acting Postmaster General. 
ALABAMA AND TENNESSEE RIVER- 

RAILROAD CO., 


By THOS. A. WALKER, Pres't. SEAL. 
CHARLES LEWIS. SEAL. 
GEORGE C. PHILLIPS. SEAL. 
JOHN W. LAPSLEY. | SEAL. 


Signed, sealed, and delivered by the Postmaster General in the 
presence of— 


R. T. SPOTSWOOD. 


And by the other parties in the presence of— 
J. N. DAVIS, 
As to Thos. A, Walker. 
WM. H. EAGER, P. M., 
As to Charles Lewis. 
CHARLES H. MILTON, P. M. at Shelby Springs, 
As to George C. Phillips and John W. Lapsley. 
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I certify that the above-named Charles Lewis, George C. Phillips, 
and John W. Lapsley are good and sufficient sureties for the amount 
in the foregoing contract. 

WM. H. EAGER, 


Postmaster at Selma, Dallas Co., Alabama. 


J I11.—Traverse. Filed May 25, 1888. 


And now comes the Attorney General, in behalf of the United 
States, and, answering the petition of the claimant herein, denies 
each and every allegation therein contained, and asks judgment 
that the petition be dismissed. 

And as to so much of the said petition as avers that the said 
claimant has at all times borne true faith and allegiance to the Gov- 
ernment of the United States, and has not in any way voluntarily 
aided, abetted, or given encouragement to rebellion against the said 
Government, the Attorney General, in pursuance of the statute in 
such case provided, denies the said allegations, and asks judgment 
accordingly. 

THOMAS SIMONS, 
Ass't Allorney General. 


10 [\V —Findings of Fact. Filed June 7, 1886. 


This case having been heard before the Court of Claims, the 
Court, from the evidence, finds the facts to be as follows: 
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The contract mentioned in the claimant's petition, and set forth 
in full in the exhibit thereto, was duly executed by both parties, as 
therein stated. 

The Alabama and Tennessee Rivers Railroad Company carried 
the mails of the United States under the said contract continuously 
from January 1, 1861, to May 31, 1861. Said company only re- 
ceived ninety-five dollars and nineteen cents ($95.19) for the said 
service, and did not receive one month’s extra pay for discontin- 
uance of the service. 

I. 

The Legislature of Alabama passed the following act February 
8, 1867: 

An act approving the consolidation of the Dalton and Jackson- 
ville Railroad Company with other companies therein named, and 
to authorize the consolidated company to adopt a name and charter, 
and to act under the same. 

Section 1. Be it enacted by the Senate and House of Rep- 

1] resentatives of the State of Alabama in General Assembly 
convened, That the consolidation of the Dalton and Jackson- 

ville Railroad Company and the Georgia and Alabama Railroad 
Company, of the State of Georgia, with the Alabama and ‘Tennessee 
Rivers Railroad Company, of this State, as agreed on by and bet ween 
said companies, so as to form one consolidated railroad company for 
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THE UNITED STATES. 7 
the construction and use of a railroad to be constructed from Blue 
Mountain, in the State of Alabama, asa continuation of the Ala- 
bama and Tennessee Rivers railroad, by way of Rome, to Dalton, 
in the State of Georgia, be, and the same is hereby, ratified and 
approved, and the said consolidated company, acting bv its board 
of directors, shall be, and is hereby, authorized and empowered to 
adopt as its corporate name and style the name and style of the 
Selma, Rome and Dalton Railroad Company, and to adopt as its 
charter the charter of the Alabama and ‘Tennessee Rivers Railroad 
Company, as now existing, with its amendments, and under and 
by said name and stvle and charter so authorized may and shall 
have. possess, enjoy, and exercise all its lawful rights, functions, 
powers, and privileges, and shall be subject to all lawful liabilities 
and responsibilties incurred or contracted by said consoli- 
12 dated company: Provided always, That nothing in this act 
shall be SO construed as to release elther of said companies 
from any obligation or liability incurred or contracted by them or 
either of them prior to their said consolidation. 
Approved February 8, 1867. 
The companies named in this act accepted its terms and consoli- 
dated under the rame of the Selma, Rome and Dalton Railroad 
Company, which is the claimant in this case. 


ITI. 


The following general orders discontinuing the postal service in 
Southern and border States were issued by the Postmaster General 
under authority of the act-of Congress approved February 28, 186] 


(12 Stat. L, 177, 178): 
Postal Ne rvece, Southern Nection. 


May 277TH, 1861. 
Ordered, All posta] service in the States of Virginia, North Caro- 
lina, South Carolina, Georgia, Florida, Alabama, Mississippi, Louisi- 
ana, Arkansas, and ‘Texas to be suspended from and after the 31st 
inst. Letters for offices temporarily closed by this order will be 
forwarded to the Dead Letter Office, except those for Western Vir- 
ginia, which will be sent to Wheeling. 


Discontinuance of thie Mail Se rvice Kintire un Middl and West Ten- 
nessee. 
Jury 107TH, 1861. 

Ordered, That the entire postal service, embracing post othces, 
post routes, and route agencies, in Middle and West ‘Tennessee be 
discontinued from and after this date. No mails will be hereafter 
made up for any offices in those districts until such service shall be 
restored and notice given, nor will prepaid postage thence be recog- 
nized. 
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Order of the Postmaster General dated 21st December, 1861. 


Being satisfied that the postal service cannot safely be continued 
or the post office revenues collected or the postal laws maintained 
on the foregoing (fcllowing) routes in the State of Missouri, discon- 
tinue mail service on the same in pursuance of the authority con- 
ferred by the act of Congress approved February 28th, 1861, till the 
same can be safely restored. 

The routes embraced by the order are as follows: 10408, 11, 12, 
1421, 93, 10535, 36, 39, 47, 48, 49, 51, 52, 59, 60, 65, 66, 67, 72, 74, 
75, 10579, 80, 81, 82, 83, 84, 85, 86, 87, 89, 90, 91, 92, 93, 94, 95, 96, 
97, 10598, 9, 10600, 1, 2, 4, 5, 6, 7, 9, 10, 11, 12, 138, 14, 16, 17, 18, 
19, 20, 10622, 24, 25, 26, 27, 28, 29, 30, 31, 33, 34, 35, 36, 37, 38, 40, 42, 
43, 10644, 45, 46, 47, 48, 49, 50, 51, 52, 54, 55, 56, 57, 58, 59, 60, 62, 
63, 65, 76, 10679, 80, 81, 82, 85, 86, 87, 88, 90, 91, 92, 938, 95, 10703, 
9, 20, 21, 10723, 27, 30, 32, 44, 58, 45, 71. 


The following special order was issued in regard to the aforesaid 
route of the Alabama and Tennessee Rivers Railroad Company : 


13 May 27, 1861.—Discontinue service from and after 31st 
May, 1861, till the same can be safely restored (per P. M. 
General’s printed notice of this date, acting under law of Congress 
of Feb. 28, 1861). 
In accordance with the above orders said mail service of the 
United States was discontinued on said railroad after May 31, 1861. 


Extract from Report of the Confederate Postmaster General April 29, 
1861. 


Post OFFICE DEPARTMENT, 
MontTGoMery, ALA., April 29, 1861. 
To the President. 
Str: I have the honor to submit the following statement of the 
condition of the post office department: 
* * * * ok * * * 


Soon after entering on my duties I received letters of inquiry 
from postmasters, mail eontractors, and others as to whether they 
were to continue to act under their appointments and contracts as 
the officers and contractors of the Gevernment of the United States, 
or were to hold themselves responsible to the government of the 
Confederate States. In reply to the inquiries of contractors I pre- 
pared and sent them circular letter No. 2, a copy of which is 
hereto annexed (marked Appendix D), advising them that this 
government would not interfere with existing contracts between the 
contractors and the Government of the United States until it should 
assume the entire control of its postal affairs, and that it would not 
assume any liability for the contracts of the United States. In an- 
swer to postmasters circular letter No. 3,a copy of which is also 
hereto annexed (marked Appendix E), was prepared and sent to all 
the postmasters in the Confederate States directing them to continue 
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to perform their duties, render their accounts, and pay over all 
moneys to the Government of the United States which might come 
into their hands as postmasters until this department should assume 
the entire control of the service. 

These circulars contain a statement of the reasons which induced 
the department to issue them. 

[t was hoped this course would have beneficial effects by remov- 
ing all doubts as to the duty for the time being of those engaged in 
the postal service, and by showing to the Government at Washing- 
ton that so long as it continued to hold itself liable for the maul 
service in the Confederate States it should receive all the revenues 
derived from that service. It was supposed, too, that it was greatly 
to the interest of that country, as well as to the interest of those of 
our own, to avoid a sudden suspension of the postal communication 
between the people of the two countries, and to avoid being brought 
at once to practical non-intercourse, which it was supposed would 
occur if this department had been required to assume the control of 
the service before its organization, and before any time had been 
given to provide the means of passing the mails across the frontier. 
And when that policy was determined on it was not known that 
actual hostilities would oceur; but it was then supposed to be pos- 
sible that our separation from the United States might be peaceabl y 
effected, and that all questions relating to the publie property and 
to pecuniary liability between the two countries might be settled by 
negotiation on terms of equality. 

While that Government has not yet. suspended the mail service 
in this, it is yet believed that its control of the service for some time 
past has been used more to annoy and harass the mail contractors 
and postmasters in the Confederate States than for the purpose of 
affording mail facilities, and with a view of rendering them discon- 
tented, if possible, with the existing political condition of the country. 
[ have no power under existing laws to assume control of our postal 
service before the suspension of it by the United States. If I had 
possessed that power I should before this have exercised it. And 
now that active hostilities have commenced, and as we need not an- 
ticipate being separated from our sister Southern States, or having 
our correspondence with them interrupted for any great length of 
time by being under different governments, I recommend that the 
Congress give this department authority at once to assume the con- 
trol of our postal service, and that it forbid the continuance of such 
service under the authority of the United States. 


Extracts from Report of the Confederate Postmaster General 29 April, 


1861. 


In this connection I should say that it is not deemed advisable at 
this time to relet the mail service for the Confederate States, but it 
is thought better to continue existing contracts whenever it Is agree- 
able to the contractors. ‘The reasons for this are that it may be 
doubtful whether contracts could now be made extending beyond 
the duration of the provisional government, and to let them for a 
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time not extending bevond that would probably increase rather than 
diminish the cost of the service for such period. But by waiting 
until the permanent government shall go into operation to let new 
contracts the department will have gained time to thoroughly ex- 
amine the present schedules of mail routes ard to readjust them, so 


as greatly io abridge the present expense. It would be difficult if 


not impossible to do this in a satisfactory manner in time to make 
new contracts this summer; and if other States should be added to 
the confederacy during the existence of the provisional government, 
which is probable, this course will give the department more time 
and better opportunity to arrange satisfactorily the whole service ; 
and if the power be given to discontinue and curtail the service in 
proper cases, the expense of the service can be greatly reduced dur- 
ing the year without reletting the contracts. A thorough examina- 
tion of the service of the various States is now being made by the 
department for the purpose of ascertaining what routes may be dis- 
continued and what curtailed with propriety, and also for ascertain- 
ing the number of routes the revenue of which do not equal one- 
third of their cost. This examination, so far as it has gone, shows 
that there are many of these unproductive routes ; and it cannot be 
doubted that a proper regard for economy, and in some cases even 
for propriety, will require some of them to be wholly discontinued, 
aud many others to be curtailed to a less expensive service. ‘This 
report, embracing the contracts in the States of Alabama, Louisiana, 
Mississippi, and Texas, is herewith submitted (marked Appendix 
I’). A similar report cannot now be made for the States of Florida, 
Georgia, and South Carolina, for the want of present iniformation of 
the cost of the service in those States. 


14 irtract from the Report of the Confederate Postmaster General 
Satie 
April 29th, 1861. 


APPENDIX D. 
(Circular letter No. 2.) 


Post Orrick DEPARTMENT. 
MONTGOMERY, , 1561. 


Sir: The government of the Confederate States will not interfere 
with any existing contracts entered into between the Government 
of the United States and the present contractors until it assumes 
the entire control of its postal affairs. This course is rendered 


necessary by the utter impracticability of mixing the employes of 


the two governments in the same service. 

The question as to whether the government of the Confederate 
States will assume any liability to present contractors before it as- 
sumes the control of our postal affairs involves the idea of liability 
on the part of this government for the obligations of the United 
States, which cannot be entertained by this department; but if the 
Government of the United States should abandon the mail service 
in the Confederate States before the department shall be organized 


- he 


-. 7 


THE UNITED STATES. 11 


and ready to enter into new contracts, | am authorized to continue 
existing contracts provisionally, by proclamation, until new con- 
tracts can be entered into. 

Very respectfully, JOHN H. REAGAN, 


Postmaster General. 


Kivtract from thie Report of the Confederate Postmaster General, April 
| 29th, 1861. 


APPENDIX E. 
(Circular letter No. 3.) 


Post Orrick DEPARTMENT, 
\IONTGOMERY. 1861. 


Sik: All postmasters and other employés in the postal service 
ure directed to continue the performance of their respective duties 
as such, and render all their accounts and pay all moneys to the 
order of the Government of the United States as they have hereto- 
fore done, until the government of the Confederate States shall be 
prepared to assume the entire control of its postal affairs. 

The congress of the Confederate States has, by an act approved 
March 15th, 1861, provided “ that the postmaster general shall have 
power to issue circular instructions to the several postmasters and 
other officers still performing service under the appointment of the 
United States, in order to enforce the rendition of the proper ac- 
counts and payment of the moneys collected by them per account 
of the United States, until the postniaster general shall have issued 
his proclamation announcing that the former service is discontinued 
and is replaced by the new service organized under the authority 
of this government.” 

In order that you may be enabled to comply strictly with the 
foregoing direction, issued in conformity with the authority con- 
ferred by said act, your attention is specially directed to the regu- 
lations of the Post Office Department of the United States, embraced 
in chapters 19, 20, 21, 22,23, and 26 of the volume of laws and reg- 
ulations issued 15 May, 1859. 

The post office department of the Confederate States will be or- 
ganized as soon as practicable; but the causes of delay incident to 
its organization are such as to place it out of my power to determine 
definitely when the new service will be substituted for the old. 

Any attempt to mix the employees of the two governments In 
the same service would be wholly impracticable, and no removals 
or appointments of postmasters or others in the postal service will 
be made by this department, nor will it receive returns relating to 
or moneys derived from the postal service until it shall assume the 
entire control of ‘the service. 

If the Government of the United States should cease to carry on 
this service before this department shall be organized and prepared 
to take charge of it, no great shock to the public interests will be 
produced by such a course, as the postmaster general is authorized 
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to continue provisionally, by proclamation, the present postmasters 
and others in the postal service in office, and to continue existing 
contracts for carrying the mails until new appointments and new 
contracts can be made. 

We must regard the carrying of our mails at this time by that 
government asa great public necessity to the people of both gov- 
ernments, resulting from their past intimate, political, commercial, 
and social relations, and alike important to the preservation of the 
present interests of the people of both countries; and while that 
government, by its action, consults such considerations, our govern- 
ment and people should act with the same high regard for great 
public interests. Such a course on our part, springing from such 
motives, will preserve the character of our people without impair- 
ing the dignity of our government, and may lead to the transfer of 
our postal service from the control of the old to that of the new 
government with far less injury to the people of both than would 
necessarily flow from precipitate and inconsiderate action on the 
part of either. 

You will please acknowledge the receipt of this circular. 

I am, very respectfully, your obed. servy’t, 
JOHN H. REAGAN, 


Postmaster General. 


To , Esq., postmaster at ——. 


15 Extract from Report of the Conte derat Postmaste yr dreie ral 27 
Nov.. 1S6] . 


Post Orrice DEPARTMENT, 
RicHMOND, Va., Nov. 27, 1861. 

Sir: I have the honor to submit the following statement of the 
condition of the business of the post ottice department: 

On the 29th day of April last I had the honor of submitting to 
you a report of the condition and progress of organization of the 
post office department and of presenting a plan for the organization 
of its several bureaus and of the office of auditor of the treasury 
for the post office department, and of suggesting such changes and 
modifications in the laws relating to the postal service as our new 
condition required, and of asking for authority to assume the entire 
control of the postal service in the Confederate States. 


Under the provisions of the first section of the act of Congress of 


May 9th, 1861, “to amend an act vesting certain powers in the 
postmaster general, approved March 15th, 1861,” the requisite 
authority was given to him to issne his proclamation fixing a day 
on which he would assume the control of the postal service. Pur- 
suant to that authority, the following proclamation was issued on 
the 13th day of May, fixing the first day of June for the commence- 
ment of the service, to wit: 


“Whereas, by the provisions of an act approved March 15, 1861, 
and amended by the first section of an act approved May 9, 1861, 


the postmaster general ‘is authorized, on and after a day to be 
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named by him for that purpose, to take the entire charge and di- 
rection of the postal service in the Confederate States,’ and all con- 
veyance of mails within their limits from and after such day, ex cept 
by authority of the postmaster general, is hereby prohibited : 

“ Now, therefore, I, John H. Reagan, postmaster general of the 
Confederate States of America, do issue this my proclamation noti- 
fying all postmasters, contractors, and special and route agents in 
the service of the post office department and engaged in the trans- 
mission and delivery of the mails, or otherwise In any manner con- 
nected with the service within the limits of the Confederate States 
of America, that on and after the first day of June next I shall 
assutne the entire control and direction of the postal service therein. 
And I hereby direct all postmasters, route agents, and special agents 
within these States, and now acting under the authority and direc- 
tion of the Postmaster General of the United States, to continue in 
the discharge of their respective duties, under the authority vested 
in me by the congress of the Confederate States, in strict conformity 
with such existing laws and regulations as are not inconsistent with 
the laws and constitution of the Confederate States of America, and 
such further instructions as may hereafter be issued by my direction. 
And the said postmasters, route agents, and special agents are also 
required to forward to this department, without delay, their names, 
with the names of the offices of which they are postmasters (giving 
the State and county), to be directed to the ‘chief of apointment 
bureau, post office department, Montgomery. Alabama, in order 
that new commissions may be issued under the authority of this 
government ; and the postmasters are hereby required to render to 
the Post Office Department at Washington, D. C., their final accounts 
and their vouchers for postal receipts and expenditures up to the 
dist day of this month, taking care to forward with said accounts 
all postage stamps and stamped envelopes remaining on hand be- 
longing to the Post Office Department of the United States in order 
that they may receive the proper credits therefor in the adjustment 
of their accounts; and they are further required to retain in their 
possession, to meet the orders of the Postmaster General of the 
United States for the payment of mail service within the Confederate 
States, all revenue which shall have accrued from the postal service 
prior to the said Ist day of June next. 

“All contractorssmail messengers, and special contractors for con- 
veving the mails within the Confederate States, under existing con- 
tracts with the Government of the United States, are hereby author- 
ized to continue to perform such service under my direction from 
and after the day last above named, subject to such modifications 
and changes as may be found necessary, under the powers vested in 
the postmaster general by the terms of said contracts and the pro- 
visions of the second section of an act approved May 9th, 1861, 
conformable thereto. And the said contractors, special contractors, 
and mail messengers are required to forward without delay the 
number of their route or routes, the nature of the service thereon, 
the schedule of arrivals and departures, the names of the offices 
supplied, and the amount of annual compensation for present 
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service, together with their address, directed to the ‘chief of the 
contract bureau, post office department, Montgomery, Alabama.’ 

“Until a postal treaty shall be made with the Government of the 
United States for the exchange of mails between that Government 
and the government of this confederacy postmasters will not be 
authorized to collect ‘ United States postage on mail matter sent to 
or received from those States ; and, until supplies of postage stamps 
and stamped envelopes are procured for the prepayment of postage 
within the Confederate States,’ all postages must be paid in money, 
under the provisions of the first section of an act approved March 
Ist, 1861. 

“Given under my hand and the seal of the postoftice department 
of the Confederate States of America, at Montgomery, Alabama, 
the 13th day of May, in the year 1861. 

“JOHN H. REAGAN, 


a Postmaster (re rié ral.” 


In accordance with the above-cited circular and proclamation the 
Confederate government took charge of the postal service on said 
Alabama and Tennessee Rivers railroad June 1, 1861. 


16 L\. 
Presumption of Payment by the Confederate States. 


An act to collect, for distribution, the moneys remaining in the 
several post offices of the Confederate States at the time the postal 
service was taken in charge by said government. 


The congress of the Confederate States of America do enact, That 
it shall be the duty of the postmaster general to collect all moneys 
due from the several postmasters within the Confederate States, and 
which they had not paid over at the time the Confederate States took 
the charge of the postal service, and the-several postmasters are 
hereby required to account to the general post office of this govern- 
ment under the saine rules, regulations, and penalties that were 
prescribed by the law under which said moneys were received. 

Sec. 2. The moneys so received shall be kept separate and dis- 
tinct from the other funds of the post office department, and shall 
constitute a fund for the pro rata payment of claims for postal ser- 
vice which accrued before the postmaster general took charge of the 
postal service in the States respectively comprising this confed- 
eracy, as may hereafter be provided. 

Sec. 3. It shall be the duty of the postmaster general to make 
proclamation that all persons who are citizens of the Confederate 
States of America, and who may have rendered postal service in 
any of the States of this Confederacy, under contracts or appoint- 
ments made by the United States Government before the Confed- 
erate States government took charge of such service, shall present 
their claims to this department, verified and established according 
to such rules as he shall prescribe, by a time therein to be set forth, 
not less than six months,and requiring the claimant to state, under 
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oath, how much has been and the date of such payments on ac- 
count of the contract or appointment under which said claim 
occurred, and what fund or provision has been set apart or made for 
the further payment of the whole or any portion of the balance of 
such claim by the Government of the United States or of any of 
the States; and they shall also state, on oath, whether they per- 
formed fully the service according to their contracts or appoint- 
ments during the time for which they claim pay, and, if not, what 
partial service they did perform, and what deductions have been 
made from their pay, so far as they know, on account of any failure, 
or partial failure, to perform such service; and the postmaster gen- 
eral shall, as soon as he shall have collected such moneys from said 
postmasters, and ascertained the amount of claims against the post 
office department, and the amount received respectively by the 
claimants as aforesaid, and the provision, if any, for future pay- 
ment, make a report of the same, so that future action may be taken 
thereon as respects the distribution. 

Sec. 4. All claims for postal service required to be presented by 
this bill shall be barred as against this fund unless presented within 
six months after the proclamation of the postmaster general shall 
have been made. 

Approved August 50, 1861. 


An act to provide for the payment of sums ascertained to be due 
for posta! service to citizens of the Confederate States by the post- 
master general. 


The congress of the Confederate States of America do enact, That 
the postmaster general of the Confederate States do proceed to pay 
to the several persons, or their lawfully authorized agents or repre- 
sentatives, the sums respectively found due and owing to them 
for postal service rendered in any of the States of this confederacy 
under contracts or appointments made by the United States Gov- 
ernment before the Confederate States government took charge of 
such service, as the said sums have been credited and ascertained 
by him under the provisions of an act entitled “An act to collect 
for distribution the moneys remaining in the several post offices of 
the Confederate States at the time the postal service was taken in 
charge by said government,” approved the thirtieth day of August, 
1861; but the sums authorized by this act to be paid are oniy the 
balances found due after all proper deductions shall have been made 
on account of previous payments made by the United States, or any 
of the States, or of availuble provisions made in whole or in part 
for such payment by said Government, or of any of the States, 
and after making all proper deductions for failures or partial fail- 
ures to perform the service according to their several contracts or 
appointments during the time for which they claim pay: Provided, 
‘That the provisions of this act shall only extend to loyal citizens of 
the Confederate States. 

Approved September 27, 1862. 
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At an early day after the passage of the sundry civil appropria- 
tion act of March 3, 1877 (19 Stats. L., 344, 362, ch. 105), which 
contains a certain appropriation of $375,000, referred to in the 
claimant's petition, the Secretary of the Treasury issued an order 
that no payments should be made out of that appropriation until all 
claims covered by its terms should have been received and adjusted, 
and if the appropriation should prove insufficient they should then 
be paid pro rata. In consequence of this order no claims were 
adjusted within two years of the date of the act, and the appropria- 
tion was therefore covered into the Treasury under the require- 
ment of section 5 of the legislative, executive, and judicial ap- 
propriation act of June 20,1874. (18 Stats. L., ch. 328, p. 85.) 


VI. 


The convention of the State of Alabama passed an ordi- 

17 nance of secession from the United States on the 11th day 
of January, 1861; and on the following 4th of February a 
convention of such of the Southern States as had up to that time 


seceded assembled at Montgomery, Alabama, and on the 9th of 


the same month adopted a provisional government for the “ Con- 
federate States of America,” including Alabama, which participated 
in the convention. 

The parties to this case have agreed that the work entitled “ War 
of the Rebellion—Official Records of the Union and Confederate 
Armies,” now in course of publication by the Government of the 
United States, may be referred to in the hearing of this cause in 
this Court, and on appeal in the Supreme Court, in the same manner 
as if the same had been incorporated in these findings. 

The above is agreed to as the findings of facts in this case. 

GEORGE A. KING, 
Att'y for Claimant. 
FELIX BRANNIGAN, 
Assistant Attorney for Defendants. 


Stipulation as to additional request for findings of fact, namely: 
That said Alabama and Tennessee Rivers Railroad Company car- 
ried the mails for the Confederate States government between 
Selma and Talladega, in the State:of Alabama, in the 
18 vear 1861, and that said mail service commenced immediately 
after said company ceased to carry the mails of the United 
States. 
Agreed to by— 
GEORGE A. KING, 
Attorney for Claimant. 
FELIX BRANNIGAN, 
Asst Attorney for Defendants. 
ROBERT A. HOWARD, 


Assistant Attorney General. 
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Conclusion of Law. 


And upon the foregoings findings of fact the court decides as con- 
clusion of law: 

The petition of the claimant should be dismissed for the reasons 
set forth in the opinion of this court in the case of Blount’s admin- 
istrator (21 C. Cl’s R.) 


19 V .—Judgme nt Dism 1SsINY Petition. 


THe SELMA. RoME AND DALtTon RAILROAD COMPANY ) 
Us. » No. 15417. 
THe UNITED STATES. } 


At a Court of Claims held in the city of Washington, on the 7th 
day of June, 1886, the judgment was ordered to be entered for the 
defendants, and that the petition of the said claimant, The Selma, 
Rome and Dalton Railroad Company, be dismissed. 


20 Vl.—Application of Claimant for and Allowance of Appeal. 
THE SELMA, RoME AND DALTON RAILROAD COMPANY ) 
i’, -No. 13417. 
Tue UNITED STATES. 


rom the judgment rendered in the above-entitled cause on the 
7th day of June, 1886, in favor of the defendants, the claimant, the 
Selma, Rome and Dalton Railroad Company, by its attorney of 
record, George A. King, on the 22d day of June, 1886, makes appli- 
‘ation for and gives notice of an appeal to the Supreme Court of the 
United States. 

GEORGE A. KING, 
Attorney for Claimant. 
Kiled June 22, 1886. 


At chambers. Allowed June 22, 1886. 
WILLIAM A. RICHARDSON, 
Chief Justice. 


21 In the Court of Claims. 


Tue Setma. Rome AND DALTON RAILROAD Comp \NY } 
v8. . No. 13417. 
Tue UNITED STATES. j 


|, John Randolph, assistant clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the 
above-entitled cause, of the findings of fact by the court’ and the 
conclusion of law thereon, of the judgment of the court dismissing 
the petition, [and] of the application of the claimant for an allow- 
ance of appeal to the Supreme Court of the United States. 
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In testimony whereof I have hereunto set my hand and affixed 
the seal of said Court of Claims this 15th day of September, 1886, at 
Washington city. 

[Seal Court of Claims. ] 
JOHN RANDOLPH, 
Asst Clerk C’t of Claims. 


Endorsed on cover: Court of Claims. No. 1014. The Selma, 
Rome and Dalton Railroad Company, appellant, vs. The United 
States. Filed September 25, 1886. 


& 


i i i i i _——_=— =" 


IN THE 


Supreme {| owe! of the ff nited States 


October Tikrit, iSSc. 


| ; No. 1014. 


| THE SELMA, ROME AND DALTON RAILROAD 
i COMPANY, Appellant, 


THE UNITED STATES. 


BRIEF FOR APPELLANT. 


GEORGE A. KING, 


WILLIAM W. BELKNAP, 
Attorneys for Appellant. 
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IN THE 


Supreme Courtof the Cited States. 


October Term, 1838. 


THe SeumMa, Rome. AND Darton RalI_- 
ROAD COMPANY, Appellant, 
vs. 


Tue Untrep States. 
BRIEF FOR APPELLANT. 


Statement of the Case. 


This suit was commenced by the appellant in the Court 
of Claims by a petition (p. 1) filed January 25, 1883, and 
more fully stated in an amended petition (pp. 2, 3) filed 
March 3, 1883, to recover payment for carrying the United 
States mails between Selma and Talladega, in the State of 
Alabama, from January 1, 1861, to May 31, 1861. 

The suit was based upon the following clause in the 


sundry civil appropriation act approved March 38, 1877, 19 


Stat. L. 344, 362: 


«That the sum of three hundred and seventy-five thou- 
sand dollars, or so much thereof as may be necessary, be 
appropriated to pay the amount due to mail contractors for 
mail service performed in the State of Alabama, Arkansas, 
Florida, Georgia, Kentucky, Louisiana, Mississippi, Mis- 


‘) 


| souri, North Carolina, South Carolina, Texas, Tennessee, 


Virginia, and West Virginiain the years eighteen hundred 
and fifty-nine, eighteen hundred and sixty, eighteen hun- oo 


dred and sixty-one, and before said States respectively en- 
gaged in war against the United States; and the provisions 
of three thousand four hundred and eighty of Revised 
Statutes of the United States shall not be applicable to the 
payments therein authorized: Provided, That any such 
claims which have been paid by the Confederate States 
Government shall not be again paid.” 


Section 3,480 of the Revised Statutes herein referred to 
is the one which makes it unlawful for any officer to pay 
any claim against the United States which accrued prior 


to April 13, 1861, in favor of any person who promoted, 
encouraged, or sustained the late rebellion, or in favor of 
any person who was, during such rebellion, not Known to 
be opposed thereto and distinctly in favor of its suppression. 

The findings of fact (p. 6) show that the Alabama and 
Tennessee Rivers Railroad Company on July 20, 1858, 
entered into contract (Pp. 8-6) with the United States in 
the usnal form to carry the United States mail from Selma, 
Alabama, to Talladega, Alabama, and back at $12,000 a 
year for and during the term commencing July 1, 1858, 
and ending June 30,1862. The contract also contained 


the usual stipulation for one month’s extra pay in case of 
the discontinuance of the se: vice by the Pustmuster-Gen- 
eral, as follows (p. 5): 


“That the Postmaster-General may dispense with the 
service entirely if required by the public interest, he allow- 
ing one month’s extra pay upon the amount deducted, or 
he may annul the contract without making such allowance 
for repeated failures of the contractors to perform any of 
the stipulations of the contract, for violating the post-office 
law, or disobeying the instructions of the Department.” 


The findings further show (p. 6) that during the period 
for which payment is claimed the Alabama and Tenuessee 
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Rivers Railroad Company carried the mails of the United 
States under the contract, and only received $95.19 for 
said service, and did not receive otie month’s extra pay for 
its discontinuance, which was ordered by the Postmaster- 
General. 

The Legislature of Alabama authorized the Alabama 
and Tennessee Rivers Railroad Company to consolidate 
with such others as it might think proper, and to change 
its name for such other as it might adopt, by an act ap- 
proved February 20, 1866, as follows (Acts of Alabama, 
1865—'66, pp. 340-345) : 


No e)ede) 


AN Act to amend certain sectious of the eharter and 
amended charter of the “Alabama and Tennessee River 
Railroad Company,” and to enlarge the powers of said 
company, 

> a o + 7 . 


Sec. 3. Be it further enacted, ‘That said railroad company, 
acting by their board of directors, shall bave the power 
and rmght to connect their railroad, or any portion thereof 
Qneluding the road or roads which hay be constructed 
under the provisions of this act), with the railroad or roads 
ot any other company in the State, or any other State, on 
such terms as may be agreed with the company or com- 
patiles ownlng or controlling the road or roads which may 
be connected with; and. hay unite and consolidate their 
railroad, or uny portion thereot (including the road or 
roads which may be constructed as aforesaid), and their 
stock and franchise, or any portion thereof, with the road 
or roads and stock and franchise, or any portion thereof, 
of any other railroad company or companies in this or 
any other State, in such terms as may be agreed on by 
and with the interested and contracting companies. And 
the said Alabama and Tennessee Kiver Railroad Com- 
pan® shall have power to purchase and own the stock and 
railroad and appurtenances and franchise, or any portion 
thereof, of any other company existing in this State or 
any other State, and to subscribe for and own stock In any 
Other railroad company or companies with whose road the 


road of this said company, or any part thereof (including 
the road or roads which may be constructed under the 
provisions of this act), may be united or connected, on 
such terms and conditions as may be agreed on by and 
With the interested and contracting parties; the objects 
of these provisions being to promote and facilitate as far 
us practicable connections between the railroads and sys- 
tem of roads in this State and the railroads and system ot 
roads in adjacent States, constructed and to be constructed. 
All the rights, powers, and privileges possessed ana ts be 
possessed by the said Alabama and Tennessee River Rail- 
road Company under their act of Incorporation and other 
acts may and shall be extended and applicable to all rail- 
roads and railroad companies whicl may become connected, 
or united, or co solidated with the road,in stock or franchise, 
in whole or in part, of said Alabama and Tennessee River 
Railroad Company, Or any road to be constructed by them 
under the provisions of this act, so far as said rights, powers, 
and privileges muy be pertinent or applicable, or can be 
rendered pertinent or applicable, to the companies Or roads 
which may be united or consolidated with, in whole or in 
part, all contracts or agreements which may be made by 
said company with any other railroad company or com- 
panies in pursuance of the provisions of this act, and 
having in view the objects and purposes of these enact- 
ments as above declared (that in the promotion of con- 
nections between the railroads of this and other States) 
shall be valid according to the terms thereof so far as the 
same shall not be contrary to law, 
~ 7 - = 7 a 

Src. 6. Be it further enacted, That said company shall have 
power to change the name of their company, if they shall 
so desire at any time, for one less inconvenient in length; 
and in case of change the corporate name shall be such as 
the company shall select and by resolution of the stock- 
holders in convention shall declare; and under the new 
name which may be selected and adopted shall continue 
aud exist in all respects, with all rights, privileges, liabili- 
ties and obligations as under their present name. 

Sree. 7. Be it further enacted, That no change in the name 
of said company, should the name be changed as author- 
ized by this act, nor anything in this act contained, shall 


have the ettect to release said company from any legal or 
equitable obligation whatsoever of said company, but all 
such obligations shall be and remain in full force after as 
before the passage of this act. 


Approved February 20, 1866. 


By a subsequent act, approved February 8, 1867, zad set 
forth in full in the findings of faet (pp. 6, 7), the Legisla- 
ture of Alabama approved the consolidation of the Dalton 
and Jacksonville Railroad Company and the Georgia and 
Alabama Railroad Company with the Alabama and Ten- 
nessee Rivers Railroud Company so as to form one con- 
solidated railroad company for the construction and use of a 
railroad to be constructed from Blue Mountain, Alabama, 
as a continuation of the Alabama and ‘Tennessee Kivers 
Railroad to Dalton, Georgia, and authorized the consol- 
idated COMMpany to adopt us its corporate name and style 
the name and style of “The Selma, Rome, and Dalton Rail- 
road Company,” and to adopt as its charter the charter of 
the Alabama and Tennessee Rivers Railroad Company. 
These companies; including the Alabama and Tennessee 
Rivers Railroad Company, accepted the terms of these acts 
and consolidated under the name of *‘The Selma, Rome, 
and Dalton Railroad Company,” which is the claimant in 
this case (p. 7). 

The Postmaster-General of the United States on May 27, 
L861, issued a general order (p. 7) suspending all postal 
service in Virginia, North Carolina, South Carolina, 
Georgia, Florida, Alabama, Mississippi, Louisiana, Arkan- 
sus, und ‘Texas from and after May 31, 1861, and in addi- 
tion a special ordet \p. 5) discontinuing the service on the 
particular route in question in this case from the day 
named, On the 10th of July, 1861, he issued a further 
order (p. 7) suspending the entire postal service in Middle 
und West ‘Tennessee; and on the 21st ol December, LSol, 
he issued another order (p. 8) discontinuing the postal serv- 


ice On a very large number of routes in Missouri. This 
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action was taken under the provisions of the act of Feb- 
ruary 28. L861, 12 Stat, L. 177, 178, which provided : 
“That whenever, in the opinion of the Postmaster. 
General, the postal service cannot be safely continued, or 
the post-office revenues collected, or the postal laws tmiain- 
tained, on any post route, by reason of any cause what- 
soever, the Postmaster-General is hereby authorized to 
discontinue the postal service on such route, or any part 
thereof, and any post-oftices thereon, till the same can be 
safely restored, aud shall report his action to Congress.” 


On the 29th of April, 1861, the Postmaster-General of 
the so-called Confederate States made a report (p. 8) to the 
President ot the Confederacy, in Which he submitted to the 
latter a circular (p. 10) which he had issued to contractors 
performing service under contracts with the United States 
Government, in which he informed such contractors that 
the Government of the Confederate States would not inter- 
fere with any existing contracts entered into between the 
Government of th. United States and the present con- 
tractors until it (the Confederate Government) should 
assume entire control of the postal affairs throughout the 
seceded States. He added: 

“The question as to whether the Government of the 
Confederate States will assume any liability to present 
contractors before it assumes the control of our postal 
affairs involves the idea of liability on the part of this 
Government for the obligations of the United States, which 
cannot be entertained by this Department; but if the Gov- 
ernment of the United States should abandon the mail 
service in the Contederate States before the Department 
shall be organized and ready to enter into new contracts, 
[ am authorized to eontinue existing contracts provisionally, 
by proclamation, until new coutracts can be entered into.” 


Hle also annexed to this report another circular (p. 11) 
which had been issued by him addressed to postmasters 
throughout the South in which postmasters were instructed 
as follows: 


es, 


‘“Srr: All postmasters and other emploves in the postal 
service ure directed to continue the performance of their 
respective duties as such, and render all their accounts and 
pay all moneys to the order of the Government of the 
United States as they have heretofore done, until the Gov- 
ernment of the Contederate States shall be prepared to 
aSsuine the entire control of its postal attairs.’ 


He added in the same circular that the Post-Office De-- 
partinent ot the Contederate States would be organized as 
SOOT as practicable, but declared that it was then out of 
his power to determine definite!s when the new service 
would be substituted for the old: also, that no removals or 
appointments of postmasters or others In the service would 
be made by that Department, nor would it receive returns 
relating to or moneys derived from the postal service, until 
it could assume entire control of the service. ‘This cireular 


closed iis follows (p. 12 ) ; 


‘“ We must regard the carrying of our mails at this time 


by that Government as a great public necessity to the 
people ot both Governments, resulting from their past 


intimate, political, commercial, and social relations, and 


alike Important to the preservation of the present interest- 
of the people of both countries; and while that Govern- 
ment, by its action, consults such considerations, our Gov- 
ernment and people should act with the same high regard 
for great publie interests, Such a course on our part, 
springing from such motives, will preserve the character 
of our people without impairing the dignity of our Gov- 
ernment, and may lead to the transfer of our postal service 
from the control of the old to that of the new Government 
with far less injury to the people of both than would 
necessarily flow from precipitate and incousiderate action 
on the praar't of either. 

“You will please acknowledge receipt of this cireular.” 


The reasons promoting the issuance ol these two circus 
lars were explained in the Postmaster-General’s report to 


the Confederate I|’resident as follows (p. 9): 


‘It was hoped this course would have beueticial effects, 
by removing all doubts as to the duty for the time being of 
those engaged in the postal service, and by showing to the 
Government at Washington that, so long as it continued 
to hold itself liable for the mail service in the Confederate 
States, it should receive all the revenues derived trom that 
service. It was supposed, too, that it was greatly to the 
interest of that country, as well as to the interest of those 
of our own,to avoid a sudden suspension of the postal com- 
munication between the people of the two countries, and 
to avoid being brought at once to practical non-intercourse, 
which it was supposed would occur if this Department had 
been required to assume the contro! of the service before 
its organization, and before any time had been given to 
provide the means of passing the mails across the frontier. 
And when that policy was determined on it was not known 
that actual hostilities would occur; but it was then sup- 
posed to be possible that our separation from the United 
States might be peaceably effected, and that all questions 
relating to the public property and to pecuniary liability 
between the two countries might be settled by negotiation 
on terms of equality.” 


Subsequently, on the 13th of May, 1861,the Confederate 
Postmaster-General issued the following proclamation (pp. 


12-14): 


“ Whereas, by the provisions of an act approved March 
15, 1861, and amended by the first section of an act ap- 
proved Mav 9,1861, the Postmaster-General ‘is authorized, 
on ab | uitera day to be named by him for that purpose, to 
take the entire charge and direction of the postal service on 
the Confederate States,’ and all conveyance of maiis within 
their limits from and after such day, except by authority of 
the Postmaster-General is hereby prohibited : 

‘* Now. therefore. 3 John H. Reagan, Postmaster-( reneral 
of the Confederate States of America, do issue this, my 
proclamation, notifying all postmasters, contractors, and 
special and route agents in the service of the Vost-office 
Departinent, and engaged in the transmission and delivery 
of the mails, or otherwise in any manner connected with 
the service within the limits of the Confederate States of 
America, that on and after the first day of June next I 


ew 


Q 


shall assume the entire control and direction of the postal 
service therein. And | hereby direct all postmasters, route 
agents, and special agents within these States, and now act- 
ing under the authority and direction of the Postmaster- 
General of the United States, to continue in the discharge 
of their respective duties, under the authority vested ln me 
by the congress of the Contederate States, in striet con- 
formity with snch existing laws and regulations as are not 
inconsistent with the laws and constitution of the Confed- 
erate States of America, and such further instructions as 
may hereatter be issiied by my direction And the said 
postinasiers, route agents, and special igenuts are also re. 
quired lo torward to this department, Wilioutl delay, their 
names, with the names of the offices of which ney are post- 


‘chiet of appointment burean, post-office department, Mont- 
gotmery, Alabama? in) order that new COMLINISS} mS may be 


masters (giving the State and county), to be directed to the 


issued under the authoritv of this Government; and the 
postmasters are hereby required to render to the Post-office 
Department at Washington, D. C., their final accounts and 
their vouchers for postal receipts and CX}rerl litures Up to 
the 31st day of this month, taking care to forward with 
suid accounts all postage-stamps and stamped envelopes 
remaining on hand belonging to the Post-otiice Department 
of the United States, in order that they may receive the 
proper credits therefor in the adjustment of their accounts; 
and they are further required to retain in their} ossession, 
to meet the orders of the Vostmuster-( reneral of the United 
States for the payment of mail service within the Confed- 
erate States. all revenue which shall have accrued trom the 
postal service prior tO the suid Ist day of June nexf, 

“All contractors, mail messengers, and special contract- 
ors, for conve ing the mails within the Confederate States, 
under existing contracts with the Government of the United 
Stutes, are hereby authorized to continue to perform such 
service under my direction from and alter the day last above- 
named, sulject to such moditications and changes as may 
be found necessiry, nnoder the powers vested in the Post- 
master-General by the terms of said contracts and the 
provisions of the second section of an act approved May 
Yth, I861. conformable thereto. And the said contractors, 
special coutractore, and muil messengers are required to 
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forward without delay the number of their route or routes, 
the nature of the service thereon, the schedule of arrivals 
and departures, the names of the offices supplied, and the 
amount of annual compensation for present service, to- 
gether with their address, directed to the ‘chief of the 
contract bureau, post-office department, Montgomery, 
Alabama.’ 

“Untila postal treaty shall be made with the Government 
of the United States for the exchange of mails between 
that Government and the Government of this Confederacy, 
postinasters will not be authorized to collect United States 
postage on mail matter sent to or received from those 
States; and until supplies of postage stamps and stamped 
envelopes are procured for the prepayment of postage 
within the Confederate States, all postuges must be paid 
in money, under the provisions of the first section of an act 
approved March Ist, 1861. 

“Given under my band and the seal of the post-ofhice 
department of the Contederate States of America, at Mont- 
gomery, Alabama, the 13th day of Mav, in the vear 1861. 

[SHAL. ] ‘+ Joun LI. Reagan, 3 

‘Positmast /’- General.” 


This proclamation, it will be observed, fixed the date 
when the Confederate Government should take the entire 
control of the postal service as June 1, 1861, and the 
Court ot Claims finds us a fact (p. 8) that the Confederate 
(Government did take charge of the postal service on the 
Alabama and ‘Tennessee Rivers Railroad in aecordance 
with the proclamation upon that date, and (p. 16) that 
immediately thereupon that railroad company commenced 
to carry the mails for the Confederate States Government. 

On the 30th of August, 1861, the Contederate Congress 
passed an act (pp. 14,15) requiring the Postmaster-General 
to collect all moneys due from the several postmasters 
within the Confederate States, and which they had not paid 
over at the time the Confederate States took charge of the 
postal service, and directing that the moneys so received 


should constitute a fund for the pavment of claime for 


1] 


postal service which accrued before the Postmaster-General 
took charge of the postal service in the States comprising 
the Confederacy. 


Postmaster-General should give public notice by‘a procla- 


This act further- provided that the 


mation calling on all citizens of the Confederate States who 
had rendered postal service in any of the States of the 
Confederacy under contracts or appointments made by the 
United States Government before the Confederate States 
Government took charge of the service to present their 
claims to the Confederate Post-Office Department, veritied 
and established according to such rules as should be pre- 
scribed by the Postmuaster-General, and requiring the 
claimants to state under outh the particulars of their 
claims, and provided that the Postmaster-General should, 
as soon as he should have collected such moneys from the 
postmasters and ascertained the amount of the claims, 
make «report, so that future action might be taken as 
respects the distribution.- ‘The second section of the act 
(p. 15) provided that all claims under it should be barred 
unless presented within six months after the date of the 
proclamation of the Postmaster-General. 

By a subsequent act of the Confederate Congress ap- 
proved September 27, 1862 (p. 10), the Postmaster-Gen- 
eral was directed to proceed to pay to the several claimants 
the sums respectively found due and owing to them for 
postal service rendered in any of the States of the Confed- 
eracy under contracts or appointments made by the United 
Stutes Government before the Confederate States Govern- 
ment took charge of said service, as the said sums should 
have been credited and ascertained by him under the pro- 
visions of the previous act, with the proviso that the bene- 
fits of the act should only extend to “loyal citizens of the 
Contederate States.” 

Whether the Alabama and Tennessee Rivers Railroad 


Company ever took any steps to avail itself of the benefits 


ot 


of these acts of the Confederate Congress, or if it did, 
whether it ever received any of the benefits of those acts, is 
not disclosed by any of the findings of the Court of Claims. 

At an early day after the passage of the act of March 3, 
1877, upon which this suit is founded, the Secretary of the 
Treasury issued an order (p. 16) that no payments should 
be made out of the appropriation therein made until all 
cluims covered by its terms should have been received and 
adjusted, and that if the appropriation should prove insuf- 
ficient, they should then be paid pro ruta. In consequence 
of this order no claims were adjusted within two years after 
the passage of the act, and the appropriation was therefore 
covered into the ‘Treasury under the requirement of section 
5 of the legislative, executive, and judicial appropriation 
act of June 20, 1874, 18 Stat. L. 85, which provides “that 
from and after the first day of July, 1874, and of each 
year thereafter, the Secretary of the Treasury shall cause 
all unexpended balances of appropriations which shall have 
remained upon the books of the Treasury for two fiscal 
years to be carried to the surplus fund and covered into 
the ‘l'reasury.” 

The Court of Claims, without rendering any opinion, 
decided adversely to the claim, referring for its reasons to 
the case of Blount v. United Stites, 21 C. Cls. 274, wherein 
it was held by that Court that the above-cited clause of the 
sundry civil appropriation act of 1877 operated. as a new 
promise of the Government to the claimants, upon which 
suit might be brought in that Court; but that the proviso 
to the act, “that any such claims which have been paid by 
the Confederate States Government shall not be again 
paid,” taken in.connection with the legislation of the Con- 
federate Government on that subject, raised the presump- 
tion that every claimant whose case came within the terms 
of the Confederate statutes bad been pala in full bi that 


Government, and that it was incumbent upon the claimant 


r 


id 


in each case to remove that presumption by satisfactory 
evidence. 

From the judgment of dismissal the claimant appealed to 
this Court 


il. 
Assignment of Errors. 


The appellant hereby assigns the following errors in the 


rulings and judgment of the Court of Claims: 


|. Error in holding that the proviso in the sundry civil 
appropriation act of March 8, 1877, taken in connection 
with the Confederate statutes of August 30, 1861, and 
September 27, 1862, raised the presumption that claims 
for postal service covered by the terms of suid Confederate 
stututes had been paid, whereas said Court should have held 
that no presumption of payment arose out of said Conted- 
erute statutes in the absence of any eviden 2 connecting this 
claimant with the enactment or enforcement of said stat- 
utes, or showing that this claimant presented or collected 
a claim thereunder. 

Z. 


Error in holdi 


‘that the burden of proof under said 


ig 


pon the claimant to show that 


act of March 3, 1877, was u 
its claim had not been paid by the Contederate Govern- 
ment, whereas suid Court should have held that the burden 
ot proof upon that Issue Was Upon the United States to 


prove that suid claim had been pata 


; 


8. Error in rendering final jadgment against the claim- 
ant upon the findings of fact made by said Court, whereas, 
upon the findings made, the judgment should have been in 
favor of the claimant for the recovery of payment under 
its contract at the rate of $12,000 a year from January 1, 
1861, to May 381, 1861, with one month’s extra pay tor 
discuntinuauce of service, less $95.19 already paid. 
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III. 
Brief. 


1. Rieurs OF THE PRESENT CLAIMANT AS SUCCESSOR OF THE 
ALABAMA AND ‘TENNESSEE Rivers RAILROAD COMPANY. 


The first question arising in this case relates to the right 
of the present claimant to recover on the claim sued for 
in the capacity of successor of the Alabama and Tennessee 
Rivers Railroad Company, with which the original mail 
contract was made, in 1858, and which rendered the mail 
service for which payment is now claimed. In S¢. Paul & 
Duluth R. R. Co. v. United Stat s. 112 U.S. 788, this court 
decided that where a railroad company eutered into con- 
tract with the United States, and under it performed mail 
service, and subsequently, and during the pendency of the 
contract, the property of the railroad company was sold 
upon a decree rendered in a suit to foreclose a mortgage, 
the purchaser of the property of the company at the mort- 
gage sale did not thereby become vested either with the 
right to recover in the Court of Claims as assignee of the 
claim for mail service previously rendered or as assignee 
of the contract with the United States to recover for mail 
service reudered by the new COMM pany atter its | urchase of 
the railroad property, The present case ditters vitally 
from that of the St. Paul and Duluth Railroad Company. 
The present claimant is not the purchaser of the assets ot 
the Alabama and Tennessee Rivers Railroad Company at 
a judicial or other sale, but is a company tormed by the 
consolidation of the Alabama and ‘Tennessee Rivers Rail- 
road Company and two other companies under and by 
virtue of acts of the Legislature of Alabama approved Feb- 
ruary 20, 1866, and February 8, 1867. ‘The consolidated 


company was by these acts authorized to adopt as its name 


‘|? 
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and stvle the name and style of the Selma, Rome, and Dal- 
ton Kailrouad Company, and to adopt us its charter the 
charter of the Alabama and Tennéssee Rivers Railroad 
Company as now existing, with its amendments, and under 
and by said name and style and charter was authorized to 
possess, enjoy, and exercise all its lawful rights, functions, 
powers, and privileges. These acts operated as a consoli- 
dation of these companies into a new one vested with all 
the rights of the old companies und the suecessor of those 
COM panies, The pone is thus stuted in an American note 


it) (yreen’s brice’s Ultra V ires, )). 637: 


“The effect ol consolidation, generall) speaking, 18 to 
pul an end to the old corporations und create a new one. 
A new entity is created, to which pass the combined rights 
and obligations of theold ones. ‘The general rule, as to the 
effect of consolidation, is laid down in Puine v. Lake Erie 
& Louisville R. R. Co., 31 Ind. 283, 849, where it is said: 
‘[t is clear to our minds that the new company succeeded 

lits of the old corporations. ‘The new was com- 


to the mgh 

posed of the elements of the old; it was the same ander 
anew form. It is only a play upon words to say that, 
plioenix like, the new arose trom the ashes of theold. There 
Was no turning to ushes required, Lt only required it COTN- 
mingling of the elements of which the old was composed. 
The new assumed the liabilities and succeeded to the nights 
of the old,’ The Court, therefore, decide that the new 
company mav compromise and settle a claim against one 
of the original companies and sustain an action to enforce 
a setilement. Similarly, in Miller v. Laneaster, 5 Coldw, 
(Tenn.) 514, 520, after citation of many authorities, it is 
said: ‘The foregoing authorities suffice, if any were needed, 
to establish the position that where such consolidation and 
merger ot corporations ire made, and such transfer of 
rights and properties and assumption of habilities between 
the old and new companies are effected, the new company 
stunds in the stead of the old companies, and may enforce 
the rights of the old companies and be subjected to their 
liabilities. See, also, Cofumbus R. R. Co. v. Powell, 40 
lnd. 37; Chicago, &e., R. R. Co. v. Moffit, 75 Ul. 524; 
Thompson ve Abbott, 61 Mo. 176; Zimmer Ve State, 30 Ark. 


iF 
—_ 
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677. It would seem. therefore, that all choses in action 
belonging to the old companies eould be enforced by the 
new. in the same wavy and to the same degree. And, in- 
deed, it miietit be said that all the rights were transferred 


and could be exercised iis before.” 


The decisions of this Court are in full accordance with 
these views. 

In the ease of Philadelphia, Wilmington, md Baltimore R. 
R. Co. v. Marylund, 10 Low. 363, this Court held that a 
railroad Company formed by the consolidation of two other 
companies stood in their place and possessed the powers, 


rights, and privileges they had severally enjoyed in the 


portions of the road which had previously belonged to 
them, and that where one ol the two roads had been DY 
stutute exempted trom taxation and the other had not, the 
exemption continued in force for the benefit of the con- 
solidated road with respect to the portion acqnired from 
the exempted railroad Company, but not as to that acquired 
from the company not exempted. 

In Clearwater v. Meredith, 1 Wall. 25, the point is thus 
stated (p. 40): 

“The ettect of consolidation was a lissolution of the 
three corporations, and at the same instant the creation of 
a new corporation, with property, habilities, and stock- 
holders derived trom those passing out of existence,” 


In Vomilinson v. Branch, 15 Wall. 460. the previous de- 
cision in Philad f hia, Wilmington, and Baltimore R. R. Co. 
v. Maryland was sustained, and the effect of the consoli 
dation was stated as follows: 

“All its rights and duties, its privileges and obligations 
as related to the public, or to third persons, remain, and 
devolve upon the new company.” 


In Nugent v. The Supervisors, 19 Wall, 241. this Court 


decided that a subscriber for stock in a railroad company 


was not released from his subscription by a subsequent 


i? 


i? 
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consolidation of the road with another, provided the gen- 
eral purposes of the new company remained the same as 
those of the old; and the Court again stated the effect of 
consolidation,—this time as follows (p. 248): 

“This consolidation was anthorized by the general laws 
of the two States, and by a section in the special charter of 
the latter company. No claim is made that it was not 
legally effected. ‘The result necessarily was, that the con- 
soliduted company succeeded to all the rights, property, 
and privileges which belonged to each of the two com- 
panies out of which it was formed before their consolida- 
tion.” 


The same was held in County of Scotland v. Thomas, 94 
U.S. 662. In Chesapeake and Ohio R. R. Co. v. Virginia, 
94 U.S. 718, the question was as to the exemption of the 
property of the railroad company from taxation, it having 
been formed by the consolidation of the Virginia Central 
Railroad Company with certain other companies, and the 
question was as to what part, if any, of its property was 
exempted from taxation under certain statutes. This Court 
held, in reaffirmance of its previous decisions, that such 
part of the property of the road as was exempted from 
taxation previous to the consolidation remained so after 
the consolidation, but that no other property was exempted. 

Special attention is called to this case of the Chesapeake 
and Ohio Railroad Company, because the Court of Claims 
has in a recent case recognized the right of that company 
to recover for services performed by one ot the companies 
out of which it was consolidated—the Virginia Central— 
of a precisely similar character to the services for which 
payment is claimed in the present case. Chesapeake ¢ Ohio 
R. R. Co. v. United States, 20 C. Cls. 49. 

The point was evidently brought to the attention of that 
Court, for in a previous action brought on the same claim 
by the Chesapeake and Ohio Railway Company, the pur- 

3 
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chaser at the mortgage sale of the assets of the Chesapeake 
and Ohio Railroad Company, that Court had held, in ae- 
cordance with the law decided by this Court in SZ. Paul 
and Duluth R. R. Co. v. United States, that that company 
as purchaser was not entitled to recover. 

i Green County v. Conress, 109 U. S. 104, the same 
point was raised as to the effect of the consolidation which 
appears to be raised on behalf of the Government in the 


present case. But this Court said (p. 106): 


“Tf only a sale of the road to another company had 
been authorized and made, then it might very plausibly 
have been contended that the parchasing company took 
and held it under its own charter only, without the fran- 
chises and privileges connected with it in the hands of the 
vendor company; but ‘consolidation’ is not sale, and when 
two companies are authorized to consolidate their roads, 
itis to be presumed that the franchises and privileges of 
each continue to exist in respect to the several roads so 
consolidated. This point was considered in the case of 
Tomlinson V. Branch, 15 Wall. 460, and Branch vy. City of 
Charlesion, 92 U.S. 677. and was decided in accordance 
with this view. This being so, the authority given to con- 
solidate, ‘upon such terms as may be deemed just and 
proper, would include the power to transfer to the consolil- 
dated company the franchises and privileges connected 
with the road, if the law itself did not bave that effect; and 
the Court has found that this was done. We think, there- 
fore, that the point is not well taken.” 


And sti] ] more recently, in T nnessee V. Whitworth, 117 
U. 8S. 189, this Court has restated the rule as to cousolli- 
dation as follows (p. 147): 


‘‘When two railroad companies unite or become consoli- 
dated under the anthority of law, the presumption is, until 
the contrary appears, that the united or consolidated com- 
pany has all the powers and privileges, and is subject to 
all the restrictions and liabilities, of those out of which it 
was created.” 


From these authorities it follows that the Selma, Rome, 


LY 


and Dalton Railroad Company is in law the successor of 
the Alabama and Tennessee Rivers Railroad Company. 
We may indeed properly say that the new company is 
not merely the successor of the old, but ts in law identical 
therewith. This was the view taken by this Court in PAil- 
adelphia, Wilmington, and Biltim re Rail ‘oad Company Ve 
Howard. 13 Llow. U7, where this Court stated (p). 3: 
“Tt is further objected that the admission was not made 
by the defendants in this action, but by the Wilmington 
ancl Susquehannah corporation, lt 1s true the action in 
the trial of which the admission was made, being brought 
before the union of the corporations, was necessarily in the 
name of the original corporation; but as, by virtue of the 
act of union, the Wilmington and Susquehannah Com- 
pany, the Baltimore and Port Deposit Company, and the 
Philadelphia, Wilmington, and Baltimore Railroad Com- 
pany were merged in and constituted one bo ly corporate, 
under the name of the Philadelphia, Wilmington, and Bal- 
timore Railroad Company, it Is very clear that. “ut the time 
the trial took place in Ceell County Court, all acts and 


admissions of the defendant in that se, though neces- 


sarily in the name of the Wilmington and Susquehannah 
Company, were done and made by the Suine corporation 


which now defends this action.” 


2. Tue Errecr or tue Act or Marcu 3,1877(19 Star. 
L. $44. 302), AS A PROMISE TO PAY THE CONTRACTORS. 


The next question in the case 1s, Did the act of March 
3, 1877, by appropriating a sum of money for the payment 
of claims of mail contractors for mail service performed at 
u specified time and place, so recognize the validity of all 
claims included within its provisions as to operate as a new 
promise in favor of each claimant, aud thereby give him a 
right of action in the Court of Claims after he had failed 
upon application to the Treasury Departinent to obtain the 
benetits of the act? On this point the reasoning of the 
Court of Claims in the case of Blount v. United States, 2 
C. Cle. 274, and in the cases therein referred to and 
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quoted, is so cogent and complete that we cite in full that 
part of the opinion which relates to this point, and beg 
leave to adopt it as a part of this argument, as follows (pp. 
274-279): 

‘*In the sundry civil appropriation act of March 38, 1877 
(19 Stat. L. 362), is the following provision : 

«<That the sam of $375,000, or so much thereof as may 
be necessary, be appropriated to pay the amount due to 
mail contractors for mail service performed in the State 
of Alabama, Arkansas, Florida, Georgia, Kentucky, Lou- 
isiana, Mississippi, Missouri, North Carolina, South Caro- 
lina, ‘Texas, ‘l'ennessee, Virginia, and West Virginia, in the 
years 1859, 1860, 1861, and before said States respectively 
engaged in war against the United States; and the provis- 
ions of 3480 of Revised Statutes of the United States shall 
not be applicable to the payments therein authorized: Pro- 
vided, That any such claims which have been paid by the 
Confederate States Government shall not be again paid.’ 

“At an early day after the passage of this act the Secre- 
tary of the ‘Treasury issued an order that no payments 
should be made out of that appropriation until a// claims 
covered by its terms should have been received and ad- 
justed; and if the appropriation should prove insufficient, 
they should then be paid pro rata. In consequence of this 
order no claims were adjusted within two years after the 
date of the act, and the appropriation was, therefore, cov- 
ered into the Treasury, ander the requirement of section 5 
of the legislative, executive. and judicial appropriation act of 
June 20, 1874 (18 Stat. L. ch. 328, p. 85), which provides 
‘that from and alter the first day of July, 1874, and of 
each year thereafter, the Secretary of the ‘l'reasury shall 
cause all unexpended balances of appropriations which 
shall have remained upon the books of the Treasury for 
two fiscal years to be carried to the surplus fund and cov- 
ered into the Treasury.’ 

‘Prior to the passage of this act the claim was barred 
from prosecntion iv this Court by section 1069 of the Re- 
vised Statutes. 

“ The defendants contend that the Court derives nu ju- 
risdiction by virtue of this appropriation, 

“The Court has had occasion to consider and rule upon 
that question several times, but as counsel, with commend- 
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able zeal in behalf of the Government, have again pressed 
it upon the attention of the Court. we have fone over our 
former rulings and considered the question anew. 

“In Hukills Case ( 16 C. Cls. 562) Chief Justice Drake, 
delivering the opinion of the Court, said: 

“<'lhis covering of the appropriation into the Treasury 
deprived the officers of the Treasury Department of any 
power to pay this claim, and consequently the claimant is 
wholly without recourse if be has it not in this Court. 

“6 On behalf of the detendants i! 18 contended that he 
has no right to pavinent, excepl out of that particular ap- 
propriation; which being no longer available, he has no 
legal standing us a creditor of the Government, here or 
elsewhere. We do not concur in that view 

“*An appropriation by Congress of a given sum of 
money, for a nanied purpose, is not a designation of any 
particular pile of coin or roll of notes to be set aside and 
held for that purpose, and to be used for no other: but 
Simply il legal authority to apply sO much ot any money 1D 
the Treasury to the indieated object, 

“«*Kvery appropriation for the payment of a particular 
demand, or a class of demands, necessarily involves and 
Includes the recognition by Congress of the legality and 
justice of each demand, and is equivalent to an express 
mandate to the Treasury officers to pat i This recog- 
nition is not affected by any previous adverse action of 
Congress: for the last expression Db) that body supersedes 
all such previous action. 

™* \\ nen, therelore, Congress mack the appropriation in 
question, it was as if the United States said to this claim- 
ant. and every other oft like kind: *'The | rial t\ and justice 
of paying you for the service you rendered in carrying the 
mails under your contract with the United States in 1859, 
1860, or 1861 are recognized; and if you were not paid by 
the Contederate States Government for so much of that 
service as you rendered hetore the State in which it Was 
rendered ‘engaged in war against the United States,’ you 
Cah, On application to the Proper otticers cul the ‘Treasury, 
gel Whatever amount hay be legall ascertained to be due 
you for that service: and in order to remove the obstacle 
to your payment which section 3480 of the Revised Stat- 
utes has heretotore inter] osed. we declare that that section 
shall not apply to your case.” 


és) 


oo 


“So, in effect, by that appropriation, said Congress to 
those contractors, well knowing when it cid so that, unless 
if so suid, there was no possible way for them to get puy- 
ment through executive action, and that their mght to in- 
voke the aid of this Court had long before been barred by 
existing law. 


“+ Did Congress intend that that recognition of the legality 


"4 
and jnstice of those claims should be anuunlled unless the 
two Veurs ¢ We think not, bevond doubt. the authority 
to tuke the money out of the Treasury for such paviment 


parties succeeded in getting pavment before the end of the 


onder that appropriation lapsed at the end of the two years ; 
but the right of the parties to assert and Malntain their 


claims, once recognized and affirmed \ Congress, became 
thenceforth. In virtue of that act. an acknowledged right 
against the United States, which this Court is bound to 
its general power “to hear and 
determine all claims founded upon any law of Congress,”’ 
Jn) Hufiinan’s Case | wi 6 ("js 599) the Court Judge Nott 
giving the opinion ) sald 
“¢Tt was said on the argument that the decision in the 
Ludin jton Clase ld C. Cls. 4905) decides this: and reference 
Was mude to the second section of the ct LOth Sune, Ls/4 
(1 Sup. Rev. Stat. p. 57), and to the fourth section of the 
act 14th June, 1878 (Lbid., p. 350), as being substantially 
the same In effect, the former YovVerhing the Ludington 
ease and the latter this. but the distinction between the 


tuke cog@nizance of under ] 


two cases lies behind the operation of these statutory pro- 
visions, and is, we think, a broad one, 

“¢[y Ludington’s cause the executive officers were with- 
out anthority to pay the class of claims to which it belonged, 
and their duty was limited to reporting the facts connected 
with them toe Congress, there to await legislative action. 
The elaimant founded his suit on such a report, upon the 
theory that it was an award. The Court beld that the pro- 
vision of the act 16th June. 1878 (1 Sup. Rev, Stat. p. 37, 
sec, 2), requiring the consideration of Congress upon the 
reports of the officers charged with the examination of 
such claims, took awav whatever character of an award 
such reports previously might have had. In this case Con- 
gress validated cl class ol clalms. appropriated money to 
satisfy them, and directed the Secretary of the Treasury to 
examine and pay them, lhe Secretary did vot examine 


them. and this suit is not founded upon 


The tact that he did not pity the claims wi 
‘Xtin@uish the par- 


. , ' i 
ution remamed under his control CLIGd Tei 
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ties’ rights; and the reneral statutory | 
1S7s ( | Sup. liev. Stuf. }) 590). direct 


ofticers to continue to exnmme cCiulms 


; , “e , 
tions, the balance of Which tav bave ber 


ino the secretary 


carried to the surplus fund,” and direct 


to report the amount due fo enclh @lulmat 
ot the Llouse. to be Jaid betore Cor VTCS 


tion. does not attect the cnunses OF AeCLION, 


; 
' } 


oi ey P%s 7 . . . "|. | " .% ‘ 
Character, nor remove nem rom tl 
Court. In) au word, the deeision of the ¢ 


‘ : ‘ ‘ ; sf TI ‘ ) : ‘ ' : 
Cuse Wis Lila the alleged CAuUSe OF ACLION | 


any report of his. 


e the appropr- 
Vision in the aet 
e accounting 
iit I ap propria- 


1) exhausted or 


» the Speaker 

3** for considera- 

nor change their 

sc(iiction of thts 
Reins 

in Lucington’s 


wd uever become 


complete ; and the railing of the Court in this case 1s that 
ra | pet rected right of action is not tukehn away DY the lapsing 
of an appr priation under pro iIsions of taw Which are 


Intended rjore 
officers,’ 


“In Mordecai’s Case (19 C. Cls. 11) the 


> | ’ } ud ‘ t 
Richards mow Chlelr TOStice) Sula 
¥ + ’ " . . 
ssiiloe VW etiave hneld in severu!l enses tha 
descrived in that act may recover for * 


formed itn The States therein named 


1859, 1860, and S861, notwithstanding ¢! 


years litnitation bad expired before the bp: 
» i 


onthe ground that Congress bad revive 
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of the accounting 
Court, by Judge 


miall contractors 


mull service per- 
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period oft six 
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me question the 
et we ta 
Cause, 19 C. 


Cls. 154; Chesupecke and Ohio Ruilway Co. 19 C. Cls. 300: 


Chesupeure ind Ohio R. R. Co. 20 C.C 
Chattanooga, and NY Lows Railway, 19 § 


Vushville, 
Cis. 476. ) 


re% ; ‘ . 
“The latter cuse wus appealed tothe Supreme Court and 


the judgment of this Court affirmed, wi 
the Jurisdiction ( 113 U. s 26] lt (OCs 
the report of the cuse, that thie question 


2 . 3 ; ’ 
discussed Oy Ct Ulseil. 


‘ 


rete " . 
«The pariichiar question presented t 


rit pueshlonimg 
Hot tp] eur, rrom 


Mmurisaictlon Was 


y and decided by 


the Court Was Whether The cla nis had been bth luded and 
settled in a certain decree rendered in a former suit in 
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equity between the part es, and which decree had been set 
up by the Government as a defense to the claim. The 
Court held that it was so included, and that the decree was 
therefore a bar to a suit by the railroad company tor this 
mail service, 

‘The Court had all the facts betore it, showing that the 
claim was entirely based upon the appropriation act of 1877, 
and could not have decided that it Was included it} the 
decree without taking notice of what the claim consisted, 
and, thus taking notice, consenting to the jurisdiction 
assumed by this Court, 

“ Jordan's Cuse (19 C. Cls. 108) is very similar in its facts 
to the pending case, and involves the same question of 
jurisdiction. In that case the act authorized and directed 
the Secretary of the Treasury to refund to the persons 
named certain taxes. Outside of this act these persons had 
no legal claim upon the Government. Part on y of the 
tuxes was refunded by the Secretary, and the beneficiaries 
of the act brought sult in this Court to recover the Leal ince, 
The Court took jurisdiction and gave judgment for the 
claimants. The case was appealed to the Supreme Court, 
and there aflirmed (113 U.S, 418). 

‘All ditterences in the facts of the two cases are in favor 
of the present suit. In that case the Secretary was directed 
and required to pay; in this there isasimple appropriation, 
Without specific directions as to the mode of payment. In 


that case the claimants had never been clothed with legal 
rights against the Government; in this a legal right, based 


V lapse ot 


upon contracts, once existed, but had been lost | 
time. 

“That the parties were named in the appropriation act 
in the one case and not in the other can make no ditterence, 
because in the latter case the class of beneficiaries is deti- 
nitely described. 

“*All claims founded upon any law of Congress’ con- 
stitute one branch of our jurisdiction. That an appropria- 
tion by a law of Congress of a definite sum of money for 
the relief of a specified class of claimants is, with some 
few exceptions, embraced within these words, we have no 
doubt.” 

a 

After this very complete statement of the grounds upon 

which the Court of Claims supports its jurisdiction in this 
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class of cases, it seems almost a work of supererogation to 
add arguments to those presented by the Court of Claims. 
Yet we submit that the case is a much stronger one in 
favor of the jurisdiction of the Court of Claims under the 
peculiar circumstances found by the Court as to the refusal 
of the Secretary of the Treasury to take up and adjudicate 
any claims under the act than if the Secretary had given 
this claimant a fair hearing on the merits of its case and 
rendered a decision against it. The case of Campbell v. 
United States, 107 U. 8. 407, is here in point 

That was a suit for drawback under certain acts of Con- 
gress which allowed such drawback and required it to be 
ascertained under regulations prescribed by the Secretary 
of the Treasury. ‘The Secretary prescribed regulations for 
the ascertainment of the drawback, but subsequently pro- 
hibited the Collector of Customs from proceeding under 
these regulations or in any other mode. ‘This rendered it 
impossible for the claimant to get his drawback, and he 
thereupon brought suit in the Court of Claims for its re- 
covery. The Court of Claims dismissed the petition on 
the ground that as the law required the amount of draw- 
back to be ascertained by the Secretary of the Treasury, 
no right of action accrued until it was ascertained. This 
Court, however, reversed this judgment, and in doing so 
made the following remarks (pp. 411, 412): 

‘The Court of Claims makes the mistake of supposing 
that the claim is founded on the regulations of the Secre- 
tary of the Treasury. This view cannot be sustained. It is 
the daw which gives the right, and the fact that the customs 
officers refuse to obey these regulations cannot defeat a 
right which the act of Congress gives. 

«The second section of the act of September 20, 1850, 
c. 84, entitled ‘An act to enable the State of Arkansas 
and other States to reclaim the “swamp lands” within 
their limits,’ declares: ‘That it shall be the duty of the 
Secretary of the Interior, as soon as may be practicable 
after the passage of this act, to make out an accurate list 
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and plats of the land described as aforesaid, and transmit 
the same to the governor of the State, and, at the request 
ot said governor, Cnuuse a patent to be issued to the State 
therefor; and on that patent the fee-simple to said lands 
shall vest in the said State.’ 

‘“ This duty wus almost wholly neglected by the Secre- 
tary. 

“Tn the case of Railroad Com) nmi VY. Smith. a] Wall. 95. 
99, it was insisted that the failure of the Secretary to act 
made these lands subject to a grant for railroad purposes 
of a date subsequent to the swamp-land act. ‘This proposi- 
tion was thus answered by this Court: * Must the State 
lose the land, though clearly swamp land, because that 
officer has neglected to do this? The right of the State 
did not depend on his action, but on the act of Congress, 
and though the States might be embarrassed in the asser- 
tion of this right by the delay or failure of the Secretary 
to ascertain and make out lists of these lands, the right of 
the States to them could not be defeated by that delay. 
7" SS ey Geer ven results in this, that because the 
Secretary of the Interior has failed to discharge his duty 
in) certifving these lands to the State, they therefore pass 
under a grant from which they are excepted beyond doubt, 
and this when it can be proved by testimony capable of 
producing the fullest conviction, that they were of the class 
excluded from plaintiffs grant;’ that is, were granted to 
the State as swamp lands 

“And in French v. Fyan, 93 U. 8. 169, 173, the Court, 
reafhrming Ruilroaud Company _- Smith. suid : ‘There was 
no means, as tis Court has decided, to compel him (the 
Secretary) to act; and if the party claiming under the 
State in that case could not be permitted to prove that the 
land which the State had conveyed to him as swamp land 
wis In fact such, a total failure of jastice would occur, and 
the entire grant to the State might be deteated by this 
neglect or retusal of the Secretary to perform his duty.’ 

«The application of this reasoning to the present curse 


is too clear to need illustration.” 


So. in the present case, the right of the claimant to 
recover such umounts as might be due it for mall service 


was dependeut upon the law itself, aud not upon any regu- 


es 
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lation of the Secretary of the Treasury; and the fact that 
the Secretary refused to obey the law cannot defeat the 
claimant’s rights. It is hardly necessary to argue the pro- 
priety or impropriety of the Secretary's action in the mat- 
ter. His refusal to take up or adjudicate the cases until 
all the claims had been presented is such a manifest pretext 
to avoid taking them np at all that it 1s almost unnecessary 
to say anything on that subject. There is not a word in 
the act which provides for any pro-rata payment of the 
claims; on the contrary, the appropriation of “$375,000, 
or 80 much thereof iis miay be necessary,” ciearly shows 
that Congress was of the opinion that it Was appropriating 
a sum suflicient to cover, or more than cover, all claims 
likely to be presented and proved up. If, however, that 
ie plain duty 


amount had proved insutliicient, it was then 
of the accounting officers of the Treasury, under the terms 
of the acts of Congress of June 20, 1874 (18 Stat. L. 110, 
111), and June 14, 1878 (20 Stat. | 


receive, examine, and consider claims under the appropria- 


4. 13d), to continue to 


tion even though it was exhausted, and to report them at 
each) session of Congress to the Speaker ofr the [louse of 
Representatives tor the consideration of Congress. The 
idea that Congress intended to seale the proved and ac- 
knowledged debts of the Government, 1s too dishonorable 
a policy to be Imputed to the National Legislatare; and 
there is nothing in the act to give countenance to any such 


interpretation of the action of Congress 


8. To wHat DATE IS THE CLAIMANT ENTITLED TO KeE- 
COVER ? 


The next question is as to the meaning of the clause in 
the act, ‘in the vears 1850, 1860, 1861, and before said 
Stutes respectively engaged in war against the United 
States.” The service in the present case was performed 
on the line of the claimant railroad company, extending 
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from Selma to Talladega, and was throughout its course 
within the limits of the State of Alabama. The question, 
therefore, is, at what time within the meaning of this act 
did the State of Alabama engage in war against the United 
States ? 

It appears by the tindings that under the terms of the 
act of February 28, 1861 (12 Stat. L. 177,178), which 
authorized the Vostmaster-General to discontinue the mail 
service in any States or parts of States where in his opinion 
the same could not be safely maintained, the Postmaster- 
General on the 27th of May, 1861, issued a general order 
suspending all postal service in the States of Virginia, 
North Carolina, South Carolina, Georgia, Florida, Ala- 
bama, Mississippi, Louisiana, Arkansas, and Texas from 
and after the 3lst of that month, and on the same day 
issued a special order applying the terms of this general 
order to this particular route. Also, that on the 10th of 
July, 1861, he issued another order discontinuing the en- 
tire postal service in Middleand West ‘Tennessee trom and 
after that date, and that ou the 21st of December, 1861, he 
issued a third order discontinuing the mail service on a 
very large number of routes in the State of Missouri, 
The grounds and objects of this policy received full con- 
sideration at the hands of this Court in the case of Reeside 
v. United States, 8 Wall, 38. 

That was a suit. by a mail contractor to recover one 
month’s extra pay under the terms of his contract on 
account of the discontinuance of mail service by the Post- 
muster-General under the terms of the general order of 
Muy 27, 1861, just referred to, and the Court thus ex- 
plained the policy of the Government in continuing the 
muil service throughout the rebellious States to the late 
date that it did: 

«The truth 1s (and this affords an explanation of the 


otherwise extraordinary dealings with this contractor) that, 
although u state of war existed between the United States 
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and several of the Southern States, or portions of them, 
the territorial limits within which it existed was not 
well defined. Even as late as July 13th, 1861, an act of 
Congress was passed authorizing the President, under the 
particolar circumstances stated therein, to issue a procla- 
nmiation declaring any one of these States, or any part of 
it, to bein a state of insurrection against the United States, 
and thereupon all intercourse should cease between the 
sume and the citizens thereof and the citizens of the rest 
of the United States. (12 Stat. at Large, 257.) This 
proclamation was not issued till the 16th of August follow- 
ing, When certain States, including Arkansas, Mississippi, 
and Louisiana, were first declared to be in a state of 
insurrection within the act, and all intercourse with the 
loyal States was prohibited. (Lb. 122, Appendix.) 

“This intercourse was but partially interrupted at the 
time these contracts were suspended ; and although a dis- 
loyal feeling prevailed, and was apparently increasing, yet 
the policy of the Government was to conciliate the people, 
and separate them, if possible, from the leaders; and one 
of the means used for this purpose was to continue these 
mail and postal accommodations so long as any hope 
existed of preventing the rebellion or continuing peaceful 
relations. ‘The suspension of these contracts, instead of 
putting an end to them at once, and the demand upon the 
contractor to keep his stage property on hand ready to 
render service, doubtless grew out of this policy.” 


Now we insist that under the terms of the act of March 
8, 1877, it was the manifest intention of Congress to allow 
payment for all mail service performed throughout the 
Southern States upon the faith of contracts with the Gov- 
ernment up to the time when the war became so flagrant 
that mail service was entirely discontinued between the 
loyal and the rebellious States. 

It is true that this Court decided in the case of The 
Protector, 12 Wall. 700, which was a case coming up from 
the Circuit Court of the United States for the Southern 
District of Alabama, that the rebellion commenced in 
Alabumaon the 19th of April, 1861, and closed in that 
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State on the 2d of April, 1866. This, however, was with 
reference to the rule that the statute of limitations did not 
run daring the rebellion against citizens of States adhering 
to the National Government having demands against citi- 
zens of the insurgent States. The date fixed in this de- 
cision as that of the commencement of the rebellion in 
Alabama was that of the proclamation of intended block- 
ade by the President, which was held by this Court to be 
ment fixing the date of the commencement of the war. 
However, in United States v. Anderson, 9 Wall. 56, 


where the question arose as to the meaning of the Captured 


il public act ot the political department ot the Govern- 


and Abandoned Property Act, which authorizes suits to be 
brought in the Court of Claims in certain cases at any 
time within two years after the suppression of the rebellion, 
this Court decided that, so far as the purposes of that act 
were concerned, the rebellion could not be considered as 
suppressed until August 20, 1866. 

In rendering this decision, however, the Court was evi- 
dently of opinion that the might be different dates of 
suppression of the rebellion, and that it might be von- 
sidered as suppressed at one time for the parposes of one 
particular cuse and at some other time for some other 
purpose, This is clear from the language of the Court, 
page 69, where the Court inquires, “ When is the rebellion 
to be considered suppressed as regaras the rights intended lo 
be secured by this statute?” 

And again : 

“And in this connection it is proper to say that the pur- 
poses of this suit do not require us to discuss the question— 
which may have an important bearing on other cases— 
whether the rebellion can be considered as suppressed for 
one purpose and not for another, nor any of the kindred 
questions arising out of it, aud we therefore express no 
opinion on the subject.” 


Clearly this shows that the commencement and suppres- 
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sion of the rebellion have no certain and clearly-detined 
dates, and must be regarded as having begun and ended on 
one date or another, according as the nature of the subject- 
matter might require a decision. According to these de- 
cisions 1) United States v. Anderson and The Protector, the 
rebellion would be considered in the very same state as 
suppressed on the 2d of April, 1866, for one purpose and 
on the 20th of August, 1866, for another. 

The Prize Cases, 2 Black, 635, contain instructive defini- 
tions of what this Court regards as the commencement of 
the Civil War. This Court on page 666 of that case says: 

“ When the party in rebellion occupy and hold in a hos- 
tile manner a certain portion of territory; have declared 
their independence; have cast off their allegiance; have 
organized urmiles;: have commenced hostilities ugainst their 
former sovereign, the world acknowledges them as bellig- 


** 
erents and the coutest a war. 


And again, page 673: 

“It has a boundary marked by lines of bayonets, and 
which can be crossed only by foree. South of this line is 
eneniy’s territory, because it is claimed and held in jusses- 
sion by ali organized, hostile, ana belligerent power.” 


The case of Matthews v. MeStea, 91 U. 3. 7, is a strong 
illustration of the extent to which the circumstances of the 
particular case in question are taken into consideration by 
ng the date at which the war of the re- 


bellion became flagrant. The question in that case was 


this Court in decid 


whether a partnership, where one of the members of the 
firm resided in New York and the other in Louisiana, was 
dissolved by the war of the rebellion prior to April 23, 
1861. It was decided that, notwithstanding the DPresi- 
detit’s proclamation of April 19, 1S6l, blockading the 
ports of South Carolina, Georgia, Alabama, Florida, Mis- 
sissippi, Louisiana, and ‘Texas, commercial intercourse not 


yet having been suspended, and vot having been prohibited 
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until August 16, 1861, when the President, by authority of 
Congress, issued a proclamation stopping all commercial 
intercourse, the partnership was uot dissolved until that 
date. 

Guided by these expressed views of this Court, we ask 
upon what date did the several States of the so-called 
Confederacy engage in war with the United States in the 
sense in which those terms are used in the act of March 3, 
1877 ? 

It appears from this record that although authority had 
been granted by the act of February 28, 1861 (12 Stat. L. 
177, 178), to the Postmaster-General to discontinue postal 
service on any route on which in his opinion the postal serv- 
ice could not be safely continued, or the postal revenues 
collected, or the postal laws maintained, yet the authority 
granted by this law was not exercised in the case of Ala- 
bama till the 27th of May following, when an order was 
issued suspending the postal service in that State, as well 
as a special order in the case of the Alabama and Tennes- 
see Rivers Railroad Company discontinuing the service on 
that route. The policy of the Government in this matter 
was fully explained by this Court in the case of Reeside v. 
United States, above cited. 

We find a corresponding policy prevailing on the part 
of the Confederate Post-Office Department. That Depart- 
ment issued in the Spring of 1861 a circular directing the 
postmasters and other postal employés to continue the per- 
formance of their respective duties as such and render all 
accounts and pay all moneys to the order of the Govern- 
ment of the United States as they bad heretofore done 
until the Government of the Confederate States should be 
prepared to assume the entire coutrol of its postal service. 

The attention of the employés was specially directed to 
the regulations of the United States Post-Office Department 
in regard to the rendition of their accounts. 

Ou the 18th of May, 1861, the Postmaster-General did, 
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however, issue his proclamation fixing the Ist of June as 
the date upon which the Confederate States Government 
would assume the entire control and direction of the postal 
service. Even at that late date, however, they were re- 
quired by this proclamation (p. 13) “ to render to the Post- 
Office Department at Washington, D. C., their final accounts 
and their vouchers for postal receipts and expenditures up 
to the 31st day of this month, taking care to forward with 
said accounts all postage stamps and stamped envelopes 
remaining on hand belonging to the Post-Office Depart- 
ment of the United States, in order that they may receive 
the proper credit therefor in the adjustment of their ac- 
counts; and they are further required to retain in their 
possession, to meet the orders of the Postmaster-General 
of the United States tor the payment of mail service within 
the Confederate States, all revenue which shall have ae- 
crued from the postal service prior to the said Ist day of 
June next.’’ 

We have here, therefore, a break cleuriy defined between 
the postal service of the Union and that of the Confederacy. 
The postal service of the United States ceased in Alabama 
on the 3lst of May, 1861, that of the Confederate Govern- 
ment began on the Ist of June, 1861. 

The date of the beginning of the war must be considered 
with reference to the subject-matter on which Congress 
was legislating when it used the expression “ before said 
States respectively engaged in war against the United 
States.” ‘he law had reference to the postal service, and 
the expression must be construed with reference to the 
postal service. The question is: At what time did the 
State of Alabama engage in war against the United States 
as regards the postal service within her borders? In other 
words, at what time did rebellion become so flagrant that 
the Post-Office Department of the United States could no 
longer control the postal service within the borders of 
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Alabama, and at what time did the insurrectionary gov- 
ernment usurp the control of that service thus abandoned 
by the U nit dd siates 7 Cleat 1 this date. as shown by the 
ofhe al acts and Dy the proclamations of both Governments, 
was the close of May and the beginning of June, 1861. 
Congress by tne act in question intended to pay all 
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claimants the balances due them from the United States 
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for all service performed by them before the Confederate 
Government took charge of the mulls: and without under- 
taking In the hu ry incident to the close of a short session 
of Congress to give tne date, left It to be shown by evi- 
dence. It ought not to be presumed that Congress meant by 
the act in question tO pay il certain sum on account to each 
contractor, leaving a balance to be settled by future legis- 
lation. or even worse, to be wiped out by repudiation, On 
the contrary, its evident intent was one of justice and 
liberality, to open the doors for every honest claimant who 
had not already received payment from the Confederate 
(;overnment to recover trom the United States the full 
amount due to him for services before the war. 

In the case of Cross v. United States, 14 Wall. 479, this 
Court says, page 4354; 

« We cannot suppose, without an express declaration to 
that effect, that Congress intended to legislate in a manner 
that would enable a creditor of the Government to obtain 
only a part of bis claim when the whole of it was deemed 
by the Court that tried the case to be meritorious.” 


The’ construction which we ask the Court to put upon 
the act agrees also with the rule laid down by Blackstone 
for the construction of statutes (1 Blackstone’s Com- 
mentaries, 60), as follows: 

“As to the subject-matter, words are always to be under- 
stood as having regard thereto, for that is always supposed 
to be in the eye of the legislator, and all his expressions 
directed to that end. Thus, when a law of our Edward LII 
forbids all ecclesiastical persous to purchase provisions at 


or 
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Rome, it might seem to prohibit the buying of grain and 
other victual; but, when we consider that the statute was 
made to repress the usurpations of the papal see, and that 
the nominations to benetices by the pope were called pro- 
visions. we shall see that the restraint is intended to be 


be 


laid upon such provisions only, 


. 


In the present case the breaking out of the war was re- 
ferred to in connection with the postal service, and it ig 
with reference to that service that the words used are to 
be interpreted. 

The construction for which we contend is also impera- 
tively demanded by the course of /eqgislution of the Confed- 
erate Congress and that of the Union. 

By circular of the Confederate Post-Office Department 
annexed to the report of the Confederate Postmaster- 
General, April 29, 1861, he declared (p. 10): “ ‘The question 
as to whether the Government of the Contederate States 
will assume any liability to present contractors before it 
assumes the control of our postal affairs, involves the 
idea of liability on the part of this Government for the 
obligations of the United States. which cannot be enter- 
tained by this Department.” And in the same report he 
states that this circular was intended to inform contractors 
that the Confederate Government “would not assume any 
liability for the contracts of the United States.” Subse- 
quently, however, as appears D\ the Contederate legisla- 
lation set forth on pages 14 and 15 of this record, that 
Government did assume such liability of its own accord 
and as a mere act of tavor to the contractors, having pre- 
viously denied that it was under any legal obligation so to 
do. ‘The payments to be made under these acts were as 
therein stated for postal service *‘ under contracts or 
appointments made by the United States Government 
before the Confederate States Government took charge of 
such service,” This phrase occurs in both of the two acts 
of the Confederate Congress set forth in the record (pp. 
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14, 15), and was of course intended to cover all service 
performed to and including the 8lst day of May, 1861. 
When the Congress of the United States came to legislate 
on the same subject by the act of March 3, 1877, they did 
80, as appears by the proviso to that act, with full knowledge 
of the Confederate laws in question, and with the inten- 
tion of paying all claimants who had been prevented either 
by their loyalty to the United States, by negligence, or by 
any other cause, from making application to the Confederate 
Government for payment, and obtaining payment trom that 
Government. Is it possible to suppose—is it honorable to 
this Government to suppose—that Congress meant not only 
to exact from contractors who bad preferred to trust the 
United States for payment of its own debts rather than to 
apply to the Southern Confederacy, the loss of interest on 
their money, which amounts now to more than the prinei- 
pal, but also to pay them less as a debt than what the 
Confederate Government had offered as a mere gratuity? 
Certainly this Court ought not, unless absolutely compelled, 
to attribute such an intention to Congress, 

In any view, however, which may be taken of the case, 
the claimants are unquestionably entitled to recover to 
the 19th of April, 1861, which is the earliest date at which 
this Court has ever held that there was any existing war 
between the United States and the States of the so-called 
Southern Confederacy. 


4. ‘THE QUESTION OF PAYMENT BY THE CONFEDERATE 
GOVERNMENT. 


But the most important question arising in this case— 
and it is the one upon which the claim was defeated in 
the Court below—arises out of the proviso to the act of 
March 3, 1877, which provides “that any such claims which 
have been paid by the Confederate States Governmenvt 
shall not be again paid.” 
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It will be observed that by the enacting clause of this 
statute Congress appropriated $375,000 to pay the claims 
of niall contractors for miatl service rendered in certain 
States. ‘The proviso takes out and excepts from the opera- 
tion of the statute such claims as had already been paid 
by the Confederate Government. Now it is well settled 
in this Court that provisos to a statute are to be strictly 
construed, and that they take no case out of the operation 
of the enacting clause unless clearly proved to be within 
the exception of the proviso, This rule was stated by 
Justice Story in delivering the opinion of this Court in 
United States v. Dickson, 15 Pet. 141, where he says: 

“We are led to the general rule of law which has always 
prevailed, and become consecrated almost as a Maxim In 
the intel pretation of statutes, that where the enacting clause 
is general in its langauge and objects, and a proviso Is after- 
wards introduced, that proviso is construed strictly, and 
takes no case out of the enacting clause which does not 
fall fairly within its terms. In short, a proviso carves 
special exceptions only out of the enacting clause; and 
those who set up any exception must establish it as being 
Within the words as well as within the reason thereof.” 
(See, also, Minis Ve United State Ss, Ld Pet. 423; Dollar Sav- 
ings Bank v. United Slales, i9 Wall. 227: Huidekoper v. 
Burrus, 1 Wash. C. C. 119; Potter’s Dwarris on Statutes, 
118.) 


According to these decisions it is very clear that the 
claimant in this case having clearly shown itself. to be 
within the enacting clause of the statute, it is for the de- 
fendant, if it alleges the claimant to be within the proviso, 
to put it within it if it can, 

It is very clear that such would be the rule between pri- 
vate parties; for it is settled by all the authorities that pay- 
meut, when alleged as a defense, must be proved by the 
defendant alleging it. The rule as to burden of proof is 
much discussed by Wharton in his treatise on Evidence; 
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and as the result of all the authorities he states the rule as 
follows (1 Wharton on Evidence, 356): 

“ He who in a court of justice undertakes to establish a 
claim against another, or set up a release from another’s 
claim against himself, must produce the proof hecessary to 
make good his contention.” 


The rule is so familiar and elementary as to ordinary 
cases where payment is pleaded or relied upon as a defense 
that it is hardly uecessary to cite authorities in its support. 
Certainly, after a plaintiff has once made out his claim, it 
is the defendant’s duty satisfactorily to establish payment of 
the debt; otherwise judgment will go against him, 

This rule is not overcome in behalf of the Government 
by the peculiar circumstances attending this case, but 1s 
rather strengthened in its application. 

It admits, to say the least, of the gravest doubt whether 
without the aid of the proviso to the act of March 38, 1877, 
the payment of a claim of this character by the * Conted- 
erate States Government,” even if pleaded and proved by 
the United States, would constitute any defense to an action 
like the present. Asa general rule, payment of a debt 
must be made by or on behalf of a debtor, and payment by 
an unauthorized third person under circumstances not con- 
stituting him an agent of the debtor to make the payment 
constitutes no discharge of the debt. 

Chitty on Contracts thus states the rule (2 Chitty on Con- 
tracts, llth Am. ed., 1095): 

“The general rule as to payment or satisfaction, not by 
the debtor himself but by a third person, who is not liable 
as a co-contractor or otherwise, appears to be that it is not 
sufficient to discharge the debtor, unless it be made by such 


third person as agent for or on account of the debtor, and 
with his prior authority or subsequent ratification.” 


Of course this Court will not for a moment entertain the 
proposition that the Confederate Government was an agent 
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of the United States Government for the payment of this 
money, or for any other purpose. Hence a party who had 
received in full from the Confederate Government the 
amount due him under contract with the United States 
would not be thereby prevented from coming into the 
Court of Claims and suing the United States in the absence 
of any other legal defense, were it not for the proviso now 
under consideration. 

But it is said in some of the opinions of the Court of 
Claims, and relied upon here as a defense on behalf of the 
Government, that the Government has shown the payment 
of this claim by the Confederate Government, to such an 
extent at least as to create a presumption that the claim has 
been paid, and thus to shift the burden of proof to the 
claimant and require him to establish that it bas not been 
paid. The only evidence relied upon on behalf of the 
Government to make good this contention will be found 
on pages 14 and 15 of this record, where, under the head of 
“ Presumption of Payment by the Confederate States,” we 
find two acts of the Confederate Congress. ‘The tirst of 
these acts, approved August 30, 1861, authorizes the Post- 
master-General to collect moneys due from the several 
postmasters within the Confederate States, and which they 
had not paid over at the time the Confederate States took 
charge of the postal service; directs that the moneys so 
received shall constitute a fund for the pro-rata payment of 
claims for postal service Which accrued before the Coufed- 
erate Government took charge of the service; provides that 
the Postmaster-General shall make proclamation requiring 
all citizens of the Confederate Stufes who may have ren- 
dered postal service in those States under contracts or ap- 
polutments nmiacde by the United States Government before 
the Contederate Government took charge iO present their 
cluims to the Department verified and established on oath, 
and that the Vostmaster-General shall, upon having col- 


lected the moneys and ascertained the amount of claims, 
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make report of the same for the future action of Congress. 
All claims were barred unless presented within 6 mouths 
from the date of such proclamation. 

by the second act, approved September 27, 1862, the 
Postmaster-General was authorized and directed to pro- 
ceed to pay to such loyal citizens of the Confederate States 
as had established their claims under the first act such 
sums as had been found due and owing them respectively. 
Whether this second act was intended to require the pay- 
ment in full of the contract amounts for services performed, 
or whether it was to be a pro-rata payment, as provided in 
the first act, is not clear by its terms, and the record leaves 
us without light as to how it was construed in that regard 
by the Confederate authorities. 

Not a word is contained in the record to connect this 
claimant with the enactment of the laws in question or 
with any proceedings under them. It is not shown to have 
had any knowledge of their existence, to have ever pre- 
sented a cluim under them, or to have ever received the 
benefit of the acts. 

Surely such evidence as this is too loose and inconclu- 
sive to furm the foundation of the judgment of a court of 
justice. 

We are not left without light upon the views of this 
Court on the subject of remote and conjectural evidence 
of this character. In T'hompson v. Bowie, 4 Wall. 463, 
where the issue was whether certain promissory notes dated 
on a particular day were given for money lost at play, it 
was shown that whenever the defendant was under the in- 
fluence of liquor he had a propensity to gamble; that he 
was drunk on the morning the notes were given, and that 
they were in the handwriting of a professional gambler 
and payable to the keeper of a gaming-house. From these 
circumstances the jury was permitted under instructions 
of the court below to infer as a fair and reasonable conclu- 
sion from the facts stated that the notes were given for 
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money won at play. This Court held, however, that the 
evidence was of too remote and indirect a character to 
establish that the particular notes in question were given 
for a gambling consideration, and consequently reversed 
the judgment of the Court below. 

So, too, in United States v. Ross, 92 U.S. 281, which 
was a case coming up trom the Court of Claims, it was 
shown that the claimant owned in May, 1864, 31 bales of 
cotton then in a warehouse in Rome, Georgia; that on the 
18th of that month Rome was captured by the United 
States forces; that shortly afterwards the cotton in ques- 
tion was removed on Government wagons to a warehouse 
adjoining the railroad leading from Rome to Kingston, 
and connecting there with a road -leading thence to Chat- 
tanooga; that subsequently all of the cotton in that ware- 
house was shipped from the railroad to Kingston—the road 
being in the possession of the militarv authorities; that 
some cotton arrived in Kingston from Rome before August 
19, 1864, and was forwarded to Chattanooga; that on the 
19th of August 42 bales were received at Chattanooga 
from the quartermaster at Kingston ; that thence they 
were shipped to Nashville, where they were received as 
coming from Kingston, turned over to the ‘Treasury agent, 
and the proceeds of sale paid into the Treasury, and that 
no title to these 42 bales had been asserted by other per- 
sons. From these facts the Court deduced as a presump- 
tion of law that the 31 bales removed on Government 
wagons to the warehouse adjoining the railroad at Rome 
were a part of the 42 bales subsequently received at Nash- 
ville, and there turned over to the Treasury agent. This 
Court, however, said, “it is obvious that this presumption 
could be made only by piling inference on interence and 
presumption on presumption,” and, after reviewing the 
evidence just set forth, proceeded (p. 285): 

‘‘These seem to us to be nothing more than conjectures, 
They are not legitimate inferences, even to establish a fact; 
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much less are they presumptions of law. They are infer- 
ences from inferences; presumptions resting on the basis 
of another presumption. Such a mode of arriving at a 
conclusion of fact is generally, if not universally, inadmis- 
sible. No inference of fact or of law is reliable drawn 
from premises which are uncertain. Whenever circum- 
stantial evidence is relied upon to prove a fact, the circum- 
stances must be proved, and not themselves presumed. 
Starkie on Evid., p. 80, lays down the rule thus: ‘ In the 
first place, as the very foundation of indirect evidence is 
the establishment of one or more facts from which the in- 
ference is sought to be made, the law requires that the 
latter should be established by direct evidence, as if they 
were the very facts in issue.’ It is upon this principle that 
courts are daily called upon to exclude evidence as too re- 
mote for the consideration of the jury. The law requires 
an open, visible connection between the principal and 
evidentiary facts and the deductions from them, and does 
not permit a decision to be made on remote inferences. 
Best on Evid. 95. A presumption which the jury is to 
make is not a circumstance of proof; and it is not, there- 
fore, a legitimate foundation for a presumption, There is 
no open and visible connection between the faet out of 
which the first presumption arises and the fact sought to 
be established by the dependent presumption. Douglas v. 
Mitchell, 35 Penn. St. 440.” 


But the case nearest in point to the present, and which 
seems to us most conclusively to settle this question in favor 
of the appellant, is the recent decision of this Court in 
Xenia Bank v. Stewart, 114 U.S. 224. The question in 
that case was whether a deceased person had furnished 
money to pay a certain note. In order to prove that he 
had not furnished the money, it was shown in evjdence 
that he had been hopelessly insolvent and bad experienced 
great difficulty in procuring means to meet his interest 
obligations. This Court, however, held that such evidence 
was inadmissidle because too remote and conjectural. On 
that subject this Court remarked as follows (p. 231): 


«The purpose of the evidence was to prove that Me- 
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Millan had not furnished the money to pay his note for 
$2,600 held by Hyde. The evidence offered was inadmis- 
sible because too remote and conjectural. The law re- 
quires an open and visible connection between the prin- 
cipal and evidentiary facts and the deductions from them, 
and does not permit a decision to be made on remote infer- 
ences. United States v. Ross, 92 U.S. 281; Carter v. Pryke, 
1 Peake, 95; Hollingham v. Head, 4 C. B. N. 8. 388 ; Jack- 
son v. Smith, 7 Cowen, 717 ; Baird v. Gillett, 47 N. Y. 186; 
Thompson v. Bowie, 4 Wall. 463. In the case last cited, 
where the issue was whether certain promissory notes 
dated on a particular day were given for money lost at 
play, testimony was offered to prove that the party giving 
the notes was on the day of their date intoxicated, and 
that when intoxicated he had a propensity to game. It 
was held that the evidence was properly excluded. 

“ The evidence offered in the present case was too weak 
and vague to contribute to an intelligent decision by the 
jury of the question in issue, namely, whether MeMillan 
had paid his note. It is common for both solvent and in- 
solvent men to pay some of their debts and leave some 
unpaid. Proof of the insolvency of a debtor is no more 
competent to show non-payment than proof of his solvency 
is competent to show the payment of his debts. These 
two kinds of proof stand on the same footing. ‘The latter 
kind has been held to be incompetent. Hilton v. Scar- 
borough, 5 Gray, 422. The insolvency and pecuniary em- 
barrassment of a person may be shown as evidence that 
he has not paid all his debts; but they do not tend to 
show that he has not paid a particular debt. We think 
the evidence of the insolvency of McMillan was properly 
excluded.” 


[t will be observed that the case of Hi/ton v. Scarborough, 
5 Gray, 422, a decision of the Supreme Court of Massa- 
chusetts, here cited with approval, is on all fours with the 
present cause. The solvency of the debtor was established 
in evidence for the purpose of showing that he had paid 
the particular debt in question; but the Supreme Court of 
Massachusetts decided that such proof was entirely inad- 
missible. 
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In this case all the evidence amounts to is that the Con- 
federate Government was in funds to pay this debt, and 
might perhaps have been willing to pay it if application 
had been made by the claimant, and if it had established 
all the facts required by the Confederate statutes to be 
proved in order to obtain payment of the claim. The diffi- 
culty with the Government’s case is its entire failure to 
show any such application ever having been made. Until 
this vital element of the Government’s case is established, 
the mere passage of statutes by the Contederate Govern- 
ment shows nothing more than a remote possibility that 
payment might have been obtained. On such evidence as 
this it is very clear that no legal conclusion can be based. 

We tind no reasoning in any of the opinions of the Court 
of Claims tending to support such an extraordinary result 
as this, but only this statement of the conclusion reached, 
as found in the case of Hukill v. United States, 16 C. Cls. 
562, where, after citing the Confederate statutes and 
analyzing their provisions, the Court concludes (p. 569): 

“Tn our judgment, the defendants, in any such case as 
this, are entitled to the benefit of the presumption that 
every United States mail contractor, on routes within the 
insurrectionary States, who came within the terms of those 
two laws, did receive full payment from the insurrection- 
ary Government of all that had been earned by him under 
his contract prior to the time when the State in which his 
route lay declared its secession from the Union.” 


Such a conclusion, we submit, cannot be justified by any 
principle of the law of evidence. 

It is submitted that upon this point the judgment of the 
Court of Ciaims is clearly erroneous, and that when the 
Government claims that any particular claimant has been 
paid for his services, it is incumbent upon it to establish 
the affirmative of that issue. 

This Court need not have the slightest hesitation in de- 


ciding this question ot presumption of payment in favor of 
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the claimant through any fear that the allowance of claims 
already paid by the Confederate Government will be thereby 
facilitated, owing to the difficulty or impossibility of the 
Government furnishing the requisite evidence of what 
claims have already been paid. It needs only a glance at 
the official published records of Congress, of which this 
Court will take judicial notice, to show the entire ground- 
lessness of any apprehension on that point. 

Senate Ex. Doc. No. 72, 48th Congress, 2d Session, con- 
tains a letter from the Postmaster-General to the President 
of the Senate transmitting one from the Attorney-General 
to the Postmaster-General forwarding with a favorable 
recommendation the following letter from the Assistant 
Attorney-General to the Attorney-General : 


DEPARTMENT OF JUSTICE, 
WASHINGTON, February 10th, 1885. 


Sir: I have been requested to advise you of certain 
matters in my knowledge touching a record or records of 
the late Contederate States as bearing on a resolution 
pending before Congress, authorizing the Postmaster- 
General, among other things, to purchase the same from 
the parties in possession thereof. 

A large number of suits have been pending in the Court 
of Claims, brought by parties who were postmasters or 
mail contractors in the seceding States, for compensation 
for alleged services during the period just before secession. 
In the defense I brought to the attention of the Court the 
fact that the Confederate Congress had made appropria- 
tions for the payment of this service, and the Court ruled 
that in such suits the claimant must show that he had not 
been so paid. Very few of the claimants have as yet been 
able to meet this burden of proof. 

About a year since I had an opportunity in confidence 
to see the said records, and examined particularly a book 
which purported to contain a list of the payments made 
out of said appropriations by the Confederate post-office 
department and the names of the parties paid. Some 
leaves had been torn out, but I was satistied that it was a 
genuine record of that department, and would be of great 
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use in the investigation of the claims now urged by such 
postm asters. 

The pending resolution requires the Postmaster-General 
to investigate and pay these claims if they have not been 
paid before, as above stated, and gives him power to spend 
so much of the appropriation as he may see fit in getting 
evidence, a provision which has reference no doubt to the 
records in question. 

For the reason above given the possession of these rec- 
ords is not of as much consequence to the defense as they 
would be to honest claimants; and as it is not the object 
of the Government to resist honest claims, I have no doubt 
that the purchase will tend to facilitate the settlement of 
such claims by the Post-Office Department. 

A Mr. Johns, who represents the parties controlling the 
records, asked me to state the facts to you, on the ground 
that the Postmaster-General is Jntending to consult you in 
the matter, and that you should be informed of the state of 
the case. 

Very respectfully, 
THomas SIMons, 
Assistant Attorney-General. 


Tue ATTORNEY-GENERAL. 


It thus appears that evidence on this point is within 
reach of the Government; and the necessary appropria- 
tion for securing it will doubtless be made by Congress 
if convinced by decision of this Court of the necessity for 
it. In fact, resolutions re-appropriating and making avail- 
able the $375,000 appropriated by the act of March 3, 
1877, were reported in the 48th Congress favorably in 
both Houses of Congress—in the Senate by report No. 
322 of the 48th Congress, Ist Session, and in the House by 
report No. 1051, same session. Each of these resolutions 
provided that the Postmaster-General might expend such 
part of the appropriation as he might deem proper in pro- 
curing proof to protect the United States against over- 
payments or fraud in the premises. These resolutions, 
however, failed to pass, and hence it is that this claimant 


47 


is now before this Court seeking the long-delayed payment 
of its indebtedness. 

The claimant has claimed in its petition one month’s 
extra pay for discontinuance of the service by the United 
States. This part of the claim would seem to be supported 
by the decision of this Court in Reeside v. United States, 
8 Wall. 38. 

We respectfully submit in conclusion that the judgment 
of the Court of Claims should be reversed and the cause 
remanded with directions to enter judgment in favor of 
the claimant for the five months of service from January 
1, 1861, to May 31, 1861, amounting to $5,000, from which 
is to be deducted the sum of $95.19, already paid, leaving 
due a balance of $4,904.81. If there be added to this 
sum one month’s extra pay ($1,000) for discontinuance of 
the service, the balance due will be $5,904.81. 

Respectfully submitted, 

GeoreGe A. KINe, 
Wa. W. Bevknap, 
Altorneys and of Coun sel for App llant. 
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THe UNITED STATES. 


BRIEF ON BEHALF OF THE UNITED STATES 


Hu the Supreme Court of the lnited States, 


OcroBer Term, 1890. 


THE SELMA, RoME AND DaLton RalI_- ) 


road Company. appellant. Piss 
No. 12. 
Us, 
THe UNITED STATES. 


BRIEF ON BEHALF OF THE UNITED STATES. 


STATEMENT OF CASE. 


The Alabama and Tennessee Rivers Railroad Com- 
pany, a corporation chartered by the State of Alabama, 
formerly operated a line of railroad between Selma and 
Talladega, wholly within the State of Alabama. 

On the 10th day of July, 1858, this corporation en- 

t tered into a contract with the United States to carry the 
mail between Selma and Talladega for the sum of 
$12,000 a year. This contract is set forth in full on 
page 3 of the transcript of record. Under this contract 

18709 l 


the corporation carried the mall and received its pay 


’ 


tTrom thie | hited States ly? to thre Lt aay ol auuar' 
1861. 
Kinding § 


page 6, transcript of record. shows that thi 
Alabama and Tennessee Rivers Railroad ¢ ‘ompany carried 


‘ 


the mails of the United States under said contract eon- 


tinuously from January 1, 1861, to May 31, 1861. An 


additional finding of fact on page 16 of the transcript oi 
the record shows that the Alabama and Tennessee Rivers 


Railroad Company carried the mails for the Contederate 


States Government, between Selma and Talladega, in the 


State of Alabama, in the year 1861 ; that said mail serv- 
ice commenced immediately after the said company ceased 
to carry the mails for the United States. It received full 
compensation according’ to the terms of contract up to th 
Ist day of January, 1861. For the period between Jan- 
uary, L861, and May 31, 1861, it received on the contract 
the sum of 895.19, so that it was entitled at that date to 
the sum of $4,904,81, had no circumstances intervened to 
disrupt the relations between the parties. 

There is no finding of fact relative to the history of the 
Alabama and Tennessee Rivers Railroad Company trom 
May 31, 1861, till the 8th day of February, I867, a pe- 
riod of almost six years. On the 8th day of February, 
1867, the legislature of Alabama passed an act, which was 
approved on that date, for the consolidation of railroads, 
known as the Dalton and Jacksonville Railroad Company, 
and the Georgia and Alabama Railroad Company, of the 
State of Georgia, with the Alabama and Tennessee Rivers 
Railroad Company aforesaid. The act of the legislature 
is found on page 6 of the transcript of the record. 
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In the second finding of tact, page / of the transcript 
of thi record, tt appears that the compan} + named in this 
act accepted its terms and consolidated under the name of 
the Selma, Rome and Dalton Railroad Company, which 
is the claimant in this case. 

[t does not appear from the findings of fact that at the 
tina thi consolidation Ol thes several railroad cColl- 
panies the assets of either company were transferred to 
and became the prop rt ot the Selma, Rome and Dalton 
Railroad Company ; nor does it appear in the findings of 
fact that either the Alabama and ‘Tennessee Rivers Rail- 
road Company or the Selma, Rome and Dalton Railroad 
Company, prior to the beginning of this suit, made de- 
mand upon the defendant for the payment of the sum 
her 11) allewed to be due. 

Before March 3, 1877, and since March 2, 1867, it 
would have been unlawful for any officer of the United 
States to pay the claim in suit. (Vick R .,. Sec. d4380). 
On the 3d day of March, 1877, the Congress of the 
United States, in an act making appropriations for sun- 
dry civil expenses of the Government for the fiseal year 
ending June 30, 1878, aud for other purposes, made an 
appropriation of $370,000 to ~ pay the amount due to 
matl contractors for mail service performed in the States of 
Alabama, Arkansas, Florida, Georgia, Kentucky, Louis- 
lana, Mississippi, Missouri, North Carolina, South Caro- 
lina, Texas, Tennessee, Virginia, and West Virginia, in 
the years 1859, 1860, and 1861, and before said States, 
respectively, engaged in war against the United States ;” 
and that the provisions of section 3480 of the Revised 
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Statutes, being the act of March 2, 1867, betore referred 
to, should not be applicable to the payment therein 
authorized, “ provided that any such claim that has been 
paid by the Confederate Government shall not be again 
paid,” 

It is found by the Court of Claims, Finding Y, that at 
an early date after the passage of the sundry civil appro- 
priations act of March 3, 1877 (19 Stats. L.., 344, 362, 
ch. 105), which contained the appropriation referred to, 
that the Secretary of the Treasury issued an order that no 
payments should be made out of that appropriation until 
all claims covered by its terms should be received and ad- 


justed, and if the appropriation should prove insufficient, 


then they should be paid pro rata. In consequence of 


this act, no claims were adjusted within two years of the 
date of the act, and the appropriation was therefore cov- 
ered into the Treasury under the requirements of section 
5 of the legislative, executive, and judicial appropriation 
act of June 20, 1874. (18 Stats. L., ch. 328, p. 85.) 
The claim in this suit is for five months’ pay under the 
contract of 1858, at the rate of $1,000 per month, less the 
sum of $95.19, and in addition thereto, the further sum 


of $1,000 penalty under the contract for the suspension of 


the mail service thereunder. 

The petition of the claimant in the Court of Claims 
was dismissed and the judgment of affirmance was on the 
7th day of March, 18%7, entered by this court, the same 
resulting from the equal division among the judges. On 
motion of the claimant, the case was ordered to be re- 
argued before a full court. 


STATEMENT AND BRIEF OF 
APPELLANT 


ARGUMENT FOR 


LNSWER OF THE DEFENDANT 


The detendant savs in answer to the 
Rome and Dalton Railroad Company 


That the Selma, Rome and Dalton 


has no standing in court to matntain 


on account of this claim, because— 
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If there is any finding of fact that said Selma, Rome 
and Dalton Railroad Company owned such claim by virtue 
of any agreement with the Alabama and Tennessee Rivers 
Railroad Company, then such: agreement is in the nature 
of an assignment of said claim, and is void as against the 
United States by virtue of section 3477 of the Revised 
Statutes. 

Vi. 

The burden of proof to show that the claimant or the 
Alabama and Tennessee Rivers Railroad Company did 
not receive the pay for the services, rests upon the claim- 
ant, and it has failed to sustain the same. 


VI. 


In no event can claimant be entitled to receive pay 
after January 4, 1861, when the State of Alabama first 


“engaged in war against the United States 


I. THE ACT OF MARCH 3, 1877 (19 STAT. L.. 362). DOES NOT 
CONFER JURISDICTION ON THE COURT OF CLAIMS 
‘TO HEAR AND DETERMINE THIS CLAIM. 
Il. THE CLAIM AT THE DATE OF THE PETITION WAS 
BARRED BY THE STATUTE OF LIMITATIONS. SEC, 
1069, REV. STAT.) 
1. This claim is one of a class of contract debts which 
first accrued against the United States in the year 1861. 
2. Thesedebts were not confiscated by the United States; 


hence, such of them as were not paid by the Confederate 
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States Government or by the Department of the Treasury 
of the United States, are still existing debts of the United 
States. 

5. The remedies for the recovery of judgments in the 
Court of Claims for these debts were suspended during the 
whole period of the late rebellion. The right to pursue 
these remedies on the part of the creditors was restored to 
each and all of them, or their legal representatives when 
the rebellion ceased, and peace, with amnesty, was pro- 
claimed. 

The basis of this claim is an express contract under seal, 
entered into July 10, 1858, between the United States 
and the Alabama and Tennessee Rivers Railroad Com- 
pany, for mail service. (Record, p. 3.) 

It is a claim “founded” on contract within section 
1059, Revised Statutes, conferring general jurisdiction 
upon the Court of Claims. 

Whatever debt is due from the United States to the 
Alabama and Tennessee Rivers Railroad Company ae- 
crued to that company before the State of Alabama en- 
gaged In war against the United States. 

[Is the debt which accrued tothe Alabama and Tennes- 
see Rivers Railroad Company an existing claims, if it was 
not paid by the Confederate States Government ? 

[t is submitted that it is now, and has been since its 
creation, a debt due from the United States, unless it has 
been paid, confiseated, or otherwise settled. 

No law of the United States, no usage or practice ot 
war, operated as a confiscation of debts of this class. In 
Hanger v. Abbott (6 Wall., 539) the Supreme Court say : 


“ Tndividual debts, as a general remark, are no longer the 
subject of confiscation, and the rule is universally admitted 
that if not confiscated during the war, the return of peace 
brings with it the right and the remedy.” The right here 
referred to is the right to sue for the recovery of the debts 
(1b., 539). Neither the right to sue, nor the remedy to 
make the suit effective, is destroyed by the usage or prac- 
tice of civilized nations in time of war. The right and 
the remedy are only suspended during the war (Jb.) “ The 
rule of the present day is that debts existing prior to the 
war, but which made no part of the reasons for the war, 
remain entire, and the remedies are revived with the res- 
toration of peace ™ (/b., O40). This is the accepted A mer't- 
ean rule, both State and Federal. 

In the absence of an actual confiscation, that rule applies 
to all contract debts of the United States which accrued 
prior to the war in the States named in the appropriat yn) 
made by the act of March 3, 1877, for the payment of th 
claims of the ante bellum mail eontractors. The rule of 
war, orthe statute (if any) that suspends jurisdiction for thi 
recovery of such debts does not impair the obligations o 
the contract, “ because it does not involve the obligation of 
a contract or of any vested right” (Corbett’s Case, 1 C. Cls 
* 139) This doctine was affirmed by the Supreme 
Court iD De Groot’s Cisse (5 Wall.. +19), The debts that 
accrued on the mail contracts in 1861, in the States that 
attempted to secede from the Union, not having been con- 
fiscated, and hot having been paid, must be regarded as 
continuing and existing since that vear. 

To say that this claim was revived in 1877 is to sav it 


had no legal existence in 1876. 


Had an unpaid ante bellum mail claimant been sued in 
1876 by the United States in a court of proper jurisdic- 
tion for an ante bellum debt, could he not, by laying the 
proper foundation for a plea of set-off, as prescribed and 
provided in the act of March > 1497 (1 Stat. * 515: 5 


Stat. L., 82: Rev. Stats., 951, 952, 957, 958), have 


i 


pleaded the debt due him by the United States for ante 
bellum mail service? (Bevans v. United States, 13 Wall., 
56; Halliburton v. United States, b., 63 ; Brightly’s, Fed- 
eral Digest, p. 777, ed. of 1868.) 

Ante bellum mail contracts required no new legislation 
tor their existence ; no new promise to pay them In order 
to revive them. 

The Court of Claims has recognized the doctrine of the 
existence of claims against the United States after the 
re med for their entfore ment has ceased t ) exist. (See 
Webh vs. United States. 20 C. Cis. R.. 498.) This court 
in Alein’s Case (13 Wall... 1°29) he d that “ the property 

1c origmal oOwher Was 1D DO Case ;{ ls tute ly divested,” 

‘ yt h wever long standing. the debt can not he revarded 
as none xistine until contiseated., paid, or otherwise set- 
tled. ‘The right of petition to Congress always remains. 

C‘onvress regarded the ante be//um mail claims as exist- 
Ine Wn) IS7@i. when th appropriation was made tor their 
pay nn lit, 

The act of March 3, 1877, expressly provides for the 
payment of mail service performed prior to the war of the 
rebellion. It recownizes the fact that debts then accrued 
for mail service of this class and that some of these debts 


might have been paid bv the late Confederate States Gov- 
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ernment. The appropriation in that act was not for a 
debt newly created, nor was it for a debt that was defunct. 
Neither was this appropriation a “promise” to pay these 
debts. It was a performance ot payment, as far as the 
legislative branch of the Government was concerned. Con- 
gress appropriated the money and commanded the proper 
accounting officers of the Treasury to perform the duty 
of paying the debts provided for. The fact that these 
officers failed or neglected to perform this duty in the 
mode prescribed by section 236, and Chapters III and 
[V, Title VII, of the Revised Statutes, and that they 
still fail and neglect to do so, constitutes no part of any 
promise or assumpsit of which the Court of Claims can 
take jurisdiction. No promise can be implied from the act 
of March 3, 1877, unless it be a promise that the “ officers” 
who were forbidden by section 3480 of the Revised Stat- 
utes to pay such debts would proceed to examine, adjust, 
and settle these old claims. The rule in Deming’s Case 
(1 C. Cls. R., 190, 383 ) is conclusive that a contract can 
not be affected by such general legislation as that of sec- 
tion 3480 of the Revised Statutes. 

Although these debts are still existing, and authority is 
now conferred on the executive branch of the Government 
to pay them, this of itself is not sufficient authority for 
the Court of Claims to take jurisdiction of such debts. 
This position is supported by the doctrine that no State 
can be sued without its consent. The United States yields 
this prerogative in certain cases cognizable in that court, 
with the proviso that the suit must be brought within six 
years after the claim first accrued. In such cases, after 


the lapse of the six years, the Government resumes its pre- 
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rogative of exemption from suit, and a further waiver is 
not to be presumed in the absence of an express law. 
Statutes which confer the right to sue the State are in der- 
rogation of this prerogative; and although they are to be 
liberally construed as to their remedies, they are to be 
strictly construed as to the grant of jurisdiction. The in- 
tent of the statute must, to say the least, be reasonably 
clear as to the grant of jurisdiction after a claim js barred, 
for it is a well-settled rule of construction that the State 
is not bound by general statutory provisions whereby any 
of its prere ative 5, rights, tit les, or inter Sts would be im- 
paired, unless such intent be shown by express words ot 
the statute (.Jones’s Cues, 1 ©. Cis. B.. S80: Bishop on 
the Written Law, sec. 103). The waiving of exemption 
from suit by the State for a limited period of six years 
is merely a temporary abdication of one of the preroga- 
tives of its sovereignty for that period only. 

The act of March 3, 1877, can not be considered as a 
new promise for which the ancient debt is a sufficient con- 
sideration because the ancient debt was not regarded as 
defunct by that act, but as a claim that, in the opinion of 
Congress, could not be enforced in the Court of Claims. 

It was for an existing claim that the appropriation was 
made, 

Where this intention is so clear there is no need of 
raising a totally different claim by construction, so as to 
bring the latter within the jurisdiction provided by sec- 
tion 1059 supra, as a claim founded ona law of Congress. 

The inability to enforce a claim * is not in- 
consistent with its existence. (The Siren, 7 Wall.., Lob. 


LDS.) 
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When the appropriation act of March 3, 1877, was 
passed, the only bar necessary to be removed for that pur- 
pose was section 3480, Revised Statutes. 

The mere acknowledgment of a liability by making an 
appropriation of money and conferring authority on the 


executive branch of the (,overnme nt to pay does not exX- 


tinguish the contract debt, like the obtaining of a judg- 
ment. nor does it create a new ciaim of which the Court of 
Claims ean take jurisdiction. (Great Western Insurance 
Company Vv. The United States. 112 U.S. * 1935. ) 

[f such an appropriation act creates an ‘‘ assumpsit ” of 
which the Court of Claims can take jurisdiction when the 
Treasury officials neglect to pay, it would seem to follow 
that the jurisdiction of the Court of Claims would extend 
to any item or class of items included in deficiency bills, 
however stale the claim might be, whether such claim 
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were or were not those of which that court had jurisdic- 
tion by section 1059, Revised Statutes. 

lf the intention of Congress to pay a claim is to be of 
the controlling eriteria of jurisdiction of the Court of 
Claims, that intention emphatically appears in every ap- 
propriation act; and, it is respectfully submitted, that 
there can be no principle in assuming jurisdiction of any 
class of items, and declining it for any one item, that is 


not too refined for general application. 


CASES THAT DO NOT APPLY TO THE PRESENT 
QUESTION 


In Hukill’s Case (16 C. Cls. R., 562) the claim was pre- 
sented to the Auditor of the Treasury for the Post Office 


Department as early as March 15,1869. This was within 


LS 


six years after the insurrection in Arkansas ceased ; and, 
therefore, under the rule in Lippett’s case (cited in Chesa- 
peake and Ohio Railroad Company v. United States, 20 
C, Cls. R., 69) the Court of Claims had jurisdiction of 
Hukill’s claim. True, the court held in Hukill’s case that 
they had jurisdiction *‘to hear and determine all claims 
founded upon any law of Congress.” This jurisdiction 
can not be questioned, [t is expressly granted in section 
1059 of the Revised Statutes. But it is now contended 
that these ante bellum claims do not come within that 
part of the grant of jurisdiction ; but, on the contrary, 
that they fall within that description of claims that are 
founded on express “ contract,” and of which this court 
is given jurisdiction as a power distinet from that granted 
totake jurisdiction of claims founded “upon any law of 
Congress.” 

The Syphax Clase (7 ©. Cls. 3 529) Wiis de cided on a 
specific appropriation to him by name, and it does not 
appear that the assimilated compensation so granted was 
for a claim of which the Court of Claims had jurisdiction 
at any time before the passage of the appropriation act. 

It might be contended that the Court of Claims had 
jurisdiction of ante bellum claims upon the principle stated 
in United States v. Clark (96 U.S. R., 37), and Seolt v. 
The United States (18 C. Cls. R., 7), on the theory that 
the claims now presented are matters of accounting (Rev. 
Stats., 277, claim 7); and that the act of 1877 removed 
the prohibition against settling the contractors’ accounts 
which was imposed on the Sixth Auditor of the Treasury 
by section 3480 of the Revised Statutes, and therefore that 
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the statute of limitation would not run until after the 
Sixth Auditor had refused to allow the eredit asked by 
the mail contractor, or perhaps not until “ twelve months” 
after such refusal (Rev. Stat., 270). 

The answer to this suggestion is that “ all claims against 
the United States ” are the subject-matter of an account 
(Rev. Stats., 236, and chapters 3 and 4, Title VII) that 
is to be “ settled and adjusted ” by the proper accounting 
officers of the Treasury. ‘The judgments of this court for 
money in favor ot a claimant hecome matters ol account- 
ing before they can be paid. 

This theory, then, would involve an absurdity, because if 
a claim which is, or must eventually become, a matter of ac- 
count in the Treasury Department is not barred by the 
statute of limitation until it is rejected, or until credit for 
it is refused, the statute of limitation would be void and 
of no effect. 

What can not be done directly can not be done indi- 
rectly. 

This claim does not appear to come within the ruling 
of the Court of Claims in Meldrum and Doyle’s case (7 
C. Cls. R., 595), for in that case Doyle’s cotton was con- 
fiscated by a seizure under the act of Congress and all 
rights to the proceeds were divested. 

The doctrine stated in United States v. Lippett (100 U. 
S. R., 663) does not apply to the question now raised. 
Lippett’s claim first accrued in 1864. It was presented 
to the War Department in 1865, and its settlement was 
pressed for until January 9, 1878, on which day it was 
transmitted to the Court of Claims by the Secretary of 
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War under the provisions of the act of June 25. 1868. 
It was not barred by the statute when it was first pre- 
= nted. 

The ruling of the Supreme Court in 7 's Case (104 
U.S. R., 216) was that under the statutes which provided 
for a payment to the claimant there was no limitation of 
the time for presenting his demand at the Treasury De- 
partny nt, The money claimed Was a Lrust fund, and th 
court recognized the general rule “that when a_ trustee 
unequivocally repudiates the trust and claims to hold the 
estate as his own, and such repudiation anc claim are 
brought to the knowledge of the cestuz que ti ust in such 
manner that he ts called upon to assert his rights, the 
statute of limitation will begin to run--against him from 
the time such knowledge is brought home to him, and not 
hetor ~ lb. 222). In all cases to which this cveneral rule 
will apply in the Court of Claims it will, like the rule of 
war, although not expressed in section 1069 of the Re- 
vised Statutes, be considered is incorporated in the pro- 
viso of that section. 

The appropriation made for the payment of mail con- 
tractors’ claims by the act of March 3, 1877, never had 
any of the characteristics of a trust fund. 

That act, like section 3480, Revised Statutes, is ad- 
dressed to the accounting and disbursing officers of the 
Treasury Department. It is remedial. 

The section which forbids the “officers” to pay these 
claims and the section which allows them to pay them are 
in part materia, and are to be construed together in ex- 


plaining their meaning and import. 
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As the prohibitorh section of the Pe vised Sfatutes did not 
restrict the jurisdiction of the Court of Claims, it follows that 
the permissive section of the Cppre ypriation act did not confer 
jurisdiction beyond the six years’ limitation that had elapsed. 

Unless there was some special legislation or some pe- 
culiar condition of public affairs which interfered with, 
suspended, or modified the course ot procedure, the 
Court of Claims was open to all persons and corpora- 
tions seeking to enforce claims founded upon any contract 
with the United States from the time of performing the 
service in this case until March 3, 1877. 

Every contract right could then have been enforced. 

Ample opportunity between the end of the war of the 
rebellion and the institution of this suit existed dur- 
ing which the jurisdiction of the court could have been 
invoked. 

‘If the claimant has omitted to take advantage of this 


right, it has only itself to blame for so doing. 


Ill. IT DOES NOT APPEAR IN THE FINDINGS OF FACT 
THAT PRIOR TO THE BRINGING OF THIS SUIT THE 
DEFENDANT HAD NOTICE THAT THE SELMA, ROME 
AND DALTON RAILROAD COMPANY WAS THE OWNER 
OF THE DEBT SUED FOR; OR.THAT THE CLAIMANT 
OR THE ALABAMA AND TENNESSEE RIVERS RAIL- 
ROAD COMPANY HAD EVER DEMANDED OF THE DE- 
FENDANT PAYMENT OF SUCH DEBT. 


The findings of fact disclose no evidence whatever that 
the defendant was notified that this claimant was the owner 
of the debt, or that the claimant or the Alabama and 
Tennessee Rivers Railroad Company ever demanded its 


payment. 


ie lite oem + 
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Opportunity was given the legal owners of this class of 
claims to present them to the Treasury Department. The 
fifth finding of fact, page 16, record, shows that the Secre- 
tary of the Treasury “issued an order that no payments 
should be made out of that appropriation until all claims, 
covered by its terms, should have been received and ad- 
justed, and if the appropriation should prove insufficient 
they should then be paid pro rata.” 

No excuse is suggested by the findings of fact for the 
omission on the part of claimant. 

[t had no right to assume that the claims would have 
to be paid pro rata. If the order of the Treasurer was 
unlawful it was still claimant’s duty to present the claim, 
and if finally found entitled to reecover-the measure of the 
amount would have been a proper matter for the consid- 
eration of the court having jurisdiction of the claim. 

[t is manifestiy unjust that the defendant be sued upon 
1 claim the existence of which in this claimant’s possession 
it had no knowledge. 

A demand is a legal pre-requisite to a recovery in the 
name and for the benefit of this claimant. 


IV. THE CLAIMANT NEITHER WAS NOR IS THE OWNER 
OF THE DEBT SUED FOR BY VIRTUE OF THE ACT 
OF CONSOLIDATION BETWEEN THE SEVERAL RAIL- 
ROAD COMPANIES FORMING THE COMPANY KNOWN 
AS THE SELMA, ROME AND DALTON RAILROAD COM- 
PANY. 


This claim can not be maintained in the name of the 
Selma, Rome and Dalton Railroad Company. 


The claim did not originally accrue to this claimant. 


18 709—2 
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lhe s ba, Rome and Dalton Railroad ( OlNpany nad 
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no existence till lone after the services were rendered. 


vues — : a8 , 
Lhe claimants right tO malMtlaib 


: 
this action «ae pends 


hg , } j } ° 
upon one OT two sources (L} By tne act of the legislature 
’ " ’ : . ee a ¥ 
of Alabama ol ’ebruars S. 186/: or (b) bv the terms of 


some assignment, the existence of which Is not « X pre ssi\ 


stated in the findings, and which can only be implied from 


the statement tll the close ()>] thy hndine (TI that the 
: 


~ Companies hamed in this act ace pted Its terns and COl- 


solidated under the name of the Selma. Rome and Dalton 

Railroad Company, which is the claimant in this ease.” 
Th ore neral statute of Alabama (Acts tf Alabama, L SOx, 

p. 469) relative to the consolidation of railroad com- 
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panies was not enacted till December 
way made vaiid prior acts of consolidation. 

Did the act ot the legislature of Ala Mima oO} be pruarys 
$3, 1867, transfer to this complainant the property, includ- 
Ing choses in action, of bhi Alabama and ‘[' nnessee Rivers 
Railroad Company ? 

In the brief of the claimant citation is mad }). >) Ol 
the act of the levislature of \ labama Ol Februar, A). 
LX66. authorizing the Alabama and Tennesse Rivers 
Railroad Company to consolidate with other companies. 
No reference to this act is found in the findings of the 
court. It has no probative force whatever, for it is found 


. 


by the court that the consolidation took place under an 
entirely different statute, namely, that of February 8, 
1867. by the terms of this last-named act, which com- 
prise a single section, “the consolidation as agreed on 


by and between said companies, so as to form one consol- 


o idated railroad Collpany, § Tn be, Lil the same ts hereby, 


ratified and approved,” The consolidated company is— 


aus its orp | min nd 
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set Rive is Lt tilroad ( Ollpany as bov LIStInG, and 
LU nde and by said Piri and ty | rnd shall 


Lwit ly have, Possess, en] Vv. he CACTCIS all its 
rights, functions, powers, ind privileges, and shall 
be subject to all lawful liabilities, and responsibilities 
neurred’ or contracted by said consolidated c ym pany : 


‘ 

Pro ded, always, Phat nothing in this act shall be 
ib) rect As to release either ot said CO) panies trom 
inv oblivation or liability incurred or contracted by 


them or either of them prior to their said consoli- 


[tis plain that theact of the legislature i: terms, first rati- 
fyine cryin yal dosed agreement petTweenh th sad Colll- 
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panies. tl insterred the persona ot the companies on/y to the 
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COL> iidated company. In terms thi CODSOTI ated COM pany 
; ls 1; slate , rrcityelits . 

was subject only to liabilities and responsibilities contracted 


al a ay _ 1 re bette? ' 
D4 i rnereatter., while the obligations ane mabiiities of the 
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origina mpanies remained upon Loem., Cl was by ‘ 
+4 ’ ‘ry | } ; - 4 7 . ae . + . | : 
Its terms avsolutely no trapster or th ISSCLs several 
compan! Ss: the original companies tO ert purposes 


lt IS ¢ yntended on behalt oft the claimant t it the ima, 
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Rome and Dalton Railroad { ompany, 


} . ’ } 
consolid ition. succeeded not onivy to the tral nie. DUT AISO 
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Rivers Railroad Company, and as such successor became 
entitled to maintain an action for this claim. 

This proposition the defendant denies. We claim that 
the record does not disclose any transfer of this claim to 
the claimant. 

That there was a consolidation of the several corpora- 
tions is found by the Court of Claims. But whether such 
consolidation transferred to this claimant this claim against 


the United States Is the Important question, 


In determining the CODsSeG UENCes oft it consolida- 
tion upon the contracts and property of a corporation, 
it is important to distinguish between the funetion 
of the legislature and ot the co ‘porators in effecting 

the consolidation. 

A State has no power, under the constitutional lim- 
itations, to impair the obligation Or contracts, or to 
take away private property without making just com- 
pensation. lt follows. thr rs tor k that \"\ hateve r ettect 
a consolidation may have upon existing property and 
contract rights, no material alteration can be brought 
about without the consent of thi parti s interested. 
(Morawetz On Private ( orporations, 9D2. Zc ec, 

The effect of consolidation comes from two 


sources : 
(a) the enabling act, either a general law, or a special act 
as in the case at bar; (4) the terms of the agreement 
entered nto between thre SCV t rial corporations, ( ithe I’ by 
the directors, as is often provided by the legislature, and 
ratified by the stockholders, or by the stockholders directly. 

The legislature transfers the »ersona, the stockholders 
the property. 

What property is passed depends on the agreement. 


This proposition is clearly stated bv Justice (sray mn 


rf 
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Wah ish, Sf. Louis & Pacific Rail ‘Ay Le. V. Ham (114 


But upon the consolidation, under express authority 
of statute, of two or more solyent corporations, the 
business of the old corporations is not wound up nor 
their property sequestrated or distributed, but the 
very object of the consolidation and of the statutes 
which permit it. is to continue the business of the old 
corporations. Whether the old corporations are dis- 
solved into the new corporation or are continued in 
existence under a new vame and with new powers, 
ind whether 1 either Cuse thi C solid ited company 
takes thie prope rty ot each ot thie lel corporations 


‘harged with a hen for the payment of the debts of 


hat corporation, depends Upon the terms of the agree- 
nent of consolidation and of the statutes under whose 
authority that consolidation 1s ettected., 
Se Nashua and Lowell Railroad ¢ ». vs. Boston 
1 Lowell Railroad Corp.. 136 U. S.. 356. 


! 
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The claimant, page 15 of the briet, a tes al length 
from Green’s Brice’s Ultra Vires, page 637. 

The first case cited is Paine v. Lake Erie and Louisvill 
Railroad Co ppany (31 Ind., 283). An examination of 
this case shows that it depended on two stututes of ¢ hio. 
That of May 1, 1852 (50 Vol. Stat. of Ohio, 274), pro- 
vide 5, SEC. Bie that two or more companies may enter into 
an agreement, under the corporate seal, for consolidation 
ot said two or more corporations, presc hing the ferms 
and conditions thereof. ete, 

The act of Mav 1. 1856 (53 Vol. Stat. of ‘ bio, 143), 
provides—- 

(1) That the directors of several corporations may 
enter into a jomt agreement, under the corporate seal 
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of each company, for the consolidation of said com- 
panies, and prescribing the ferms ana conditions 
thereof. 

(2) This agreement must be ratified by the stock- 
holders. 

(3) Upon the making and perfecting the agree- 
ment, the act as provided in the preceding section 


and filing the same Or a COpy with the secretary of 


state, the several corporations, parties thereto, shall 
be deemed and taken to be one corporation, pPossess-~ 
ine within this State all the rights, ete. 


(5) Upon the election of the first board of direct- 


ors of the corporation created by said agreement of 


consolidation, and by the provisions of this act, all 


and singular the rights, privileges, and franchises of 


each of said corporations parties to the same, and all 
the property, real, personal, and mixed, and debts 
due on account of subscriptions of stock or other 
things in action, shall be deemed to be transferred 
and vested in such new corporations without further 
act or deed. etc, 

The supreme court of Indiana,in passing upon this case, 
had before it the agreement referred to in this statute, and 
its language must be taken in reference tothese facts. In 
the case of Miller vs. Laneaster, 5 Cald. (Tenn.), 514, also 
cited as authority to consolidate (Laws of Tenn., 1853- 
IS54, see 95, p. 1), provides that— 

They may become united into One board and body 
corporate, upon such terms and conditions as may be 
agreed upon, under the name and style, ete. 

In the ease of Columbus, Chicago and Indiana Central 


Railway Company Vs. Powe Hf. adm’. 10) Ind.. 3¢). the 


rs 


'S question was as to the liability of the consolidated roads 
for damages caused by the consolidated roads, and they 
were held liable. So also the case of the Chicago, Rock 
Island and Pacific Railroad Company Vs, Moffitt (75 I}., 
O24.) 

in Thompson, appellant, vs. Abbot et al. (61 Mo., 176), 
cited, which was an action for salary of a teacher after the 
merger of two school districts, the court laid down the 
broad principle : 


Now, where one corporation goes entirely out of 
existence by being annexed to or- merged in another 
if no arrangements are made res py eting the property 
and liabilities of the corporation that ceases to exist, 
and the subsisting corporation will be entitled to all 


— F bob ope. 
the property and answeraple for all its habilities. 
No cases are cited in support o1 thi pinion of the 
- : 
lirt. lt will be noted that ili th ease at bar an (10 TCE- 
_e 2 ;, eee e : 
f of some Kind was in tact made: but no finding as to 
its nature 1s disclosed, 
In the Cus ot hight ow Vee The bosto / Albany 
: ' ee ; is 
ae i797 fiel ( nmpd j | aft Lows . se deo li ,i- rhe lc that 
rive 
boston and Worcester Railroad Company, which 
:, , ee , a — 
was consolidated with the Western Railroad ¢ orpo- 
_ ' : : : . 
ron, under the authority of an act or thre legisla- 
ture of Massachusetts, which vested in the new cor- 
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I ron called Cie boston ind Albany Railroad 
; 
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( TLE PMAUTD ili the Pow rs, rights, Tranchises, etec., ol 
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he old Corporation, might iawWtTUliV Us patented 
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ixie-box, Which both the old and new corporations 
Had Oeen licensed TO Use, 
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The examination of this ease shows that thi legislature 
of Massachusetts, by the act alr ady referred to, granted to 
the Western Railroad Company, whose road then extended 
only to Worcester on the east, the right to buy a road, 
property, and franchises of any other railroad entering into 
Boston, or to unite and consolidate its stock with such 
company, and especially with the Worcester Railroad 
Company to make a new and independent line of railroad 
from Worcester to Boston. 

In Zimmer vs. State (50 Ark., 677) no question of th 
transfer of property arises. It was decided that— 

W he re. by consolidation, two or more railroad 
companies form anew or consolidated COMPANY, thr 
latter, unless restricted by the law under which the 
consolidation takes place, succeeds to all the rivhts, 
privileges, aud immunities and franchises of the 
several companies forming it. 

The next case cited by the claimant isthe Philad: Iphia, 
Wilmington and Baltimore Railroad Company vs. Mary- 
land (10 Howard, oi), The court decided that the char- 
ter ol! the Baltimore and Port Deposit Railroad ( ompany, 
taken in connection with the acts of the assemblies o 
Maryland, Delaware, and Pennsylvania, which united them 
and the two other companies into one corporation, did not 
exempt from taxation the property which belonged to th: 
first-named corporation. This case does not sustain the 
contention of the claimant. The right in question was 
derived from the legislature, and was a part of the franchis 
of the railroad. The court further say on page 393: 

Now, as these companies held their corporate priv- 
ileges under different charters, the evideut meaning of 


this provision is that whatever privileges and advan- 
scien either of them pera should in like manner 
he it ld and posse ssecl | ay the new con pa . to the ex- 
tent of the road they had respective! ly oc pied hetore 
the union; that it should stand in the ir place, and 
possess the power, rights, and privileges they bad sev- 
erally enjoyed in the portions of the road which had 
ly belonged to them. And this intention is 


previous} 
ill more evident bv the Reeth section of the 


made St] 
w. which makes the new corporation responsible for 
the contracts, debts, obligations, engagements, and lia- 


bilities at law or In equity of the several companies, 
and radu den that if shall hold and be ntitled to all 


the estate, real, personal, and mixed, choses in action, 
etc,. belonging to or due to the several companies. 


This court, however, gave effect to the decisions of the 
court in Indiana upon this point, which are based upon thi 
statute already quoted, citing MeMahan v. Morrison (16 
Ind.. 1¢2). 

In Tomlinson vs. Broneh (15 Wall... 460) is the appli- 
cation of the same principle as in the ease of the Phila- 
di iphia, Wilmington and Baltimore Paitlroad Co ipany 
Vv. Varyland, supra, 

Attention is called to the difference between the act 
the case at bar and a in the case of Tom/inson vs. 
Branch. In the latter case the act is as follows: 
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That whenever the written consent of all the stock 
holders of the South Carolina Canal and Railroad 
Company shall have been obtained, the South Caro- 
lina Canal and Railroad Company shall be merged 
into the said South Carolina Railroad Company, and 
thereupon and thereafter all the rights, privileg 
and property belonging to the said South ¢ ‘arolina 
Canal! and Railroad Company, ete. 
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The Chis of Nuge nil Vs, Supe PRISOTS (19% Wallace. 241) 


is not an authority sustaining the contention of the claim- 


ant. 


The 


This was an action against a subseriber to stock. 


reason of the decision is found on page 249: 


The consolidation of the Kankakee and Illinois 
River Railroad Company with another company was 
no departure from its original design. The general 
statute of the State, approved February 28, 1854, 
authorized all railroad companies then organized, or 
thereafter to be organized, to consolidate their prop- 
erty and stock with each other, and with companies 
out of the State, whenever their lines connect with 
the lines of such companies out of the State. The 
act further declared that the consolidated company 
should have all the powers, franchises, and immu- 
nities which the consolidating companies respectively 
had before their consolidation. Noristhisall. The 
special charter of the Kankakee and Illinois River 
Railroad Company contained, in its eleventh section, 
an express grant to the company ot authority to 
unite or consolidate its railroad with any other rail- 
road or railroads then constructed or that might 
thereafter be constructed within the State, or any 
other State which might cross or intersect the same, 
or be built along the line thereof, upon such terms 
as might be mutually agreed upon between said com- 
pany and any other company. It was therefore con- 
templated by the legislature, iis it must hare heen by 
all of the subseribe rs to thee stock of the COMPay, that 
precisely what has occurred might occur. 

Subseribers must be presumed to have known the 


law ot the State. and to have contracted in view of 


it. Whenthe voters of the county of Putnam sane- 
tioned a county subseription by their vote. and when 
the board of supervisers, in pursuance of that sanc- 


re 


is 
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ne tion, resolved to make the subscription, they were 
informed by the law of the State that a consolidation 
with another company might be made; that the stock 
thev proposed tw subseribe might be converted into 
stock of the consolidated company, and that the lia- 
bility they assumed might become owing to that 
company. With this knowlege, and in view of such 
contingencies, they made the contract. The consoli- 
dation, therefore, wrought no change in the organiza- 
tion or design of the company to which they sub- 
scribed other than they contemplated at the time as 
possible and legitimate. It can not be said that any 
motive for their subseription has been taken away, 
or that the consideration for it has failed. Hence 
the reason of the general rule we have conceded does 
not exist in this ease, and, consequently, the rule is 


inapplicable. 
The Cus ot (ounty ot Neotland Vs, The HWidis (Yd ty. - 
h., 682). cited by the « laimant, only deeides that— 

The power of counties to subscribe, being thus 
iif ld tO be the rights and privil res Ol thie cCOnpAany, 
ln our opinion passed with all oth r iohts and priv- 
ihe ves into the new condition of . Kiste if which the 
COnIpAany assumed under consolidation. 

In other words this was a right prope rly conferred by 
the legislature. It was not in the nature of an asset. 

The Case oft the Chesapeake and (Jhio ha ‘road ( om- 
pany vs. Virginia (94 U.S. R., 718) related to the ques- 
tion of taxation and followed the case alread 
The claimant calls attention to the case of the Chesa- 


peak croict (jhin Railroad Compe niu Vs Il |) feet STAR | () 
‘ 


is 


©) mh a 


Je 


C. Cls. R., 49). No question concerning consolidation ap- 
pears in this case. It is expressly stated by the court 
(page 64) “that the ¢ ‘hesapeake and Ohio Railroad Com- 
pany, the claimant, carried the United States mail from 
1859 to June 1, 1861.” 

Claimant’s brief states that “the point was evidently 
brought to the attention of the court.” Certainly ho 
mention is made of this matter either in the statement of 
facts or in the opinion of the court. 

The Case of (yreen County vs. Conness (109 U. . s 
104) is also cited. On page 105 of this case is found the 
following : 

In the * finding of facts’ made by the court, It Is 
amongst other things found as follows: 

7 That under the provisions of an act of the vel- 
eral assembly of the State of Missouri, approved 
Mav 11, 1867. entitled, ete... the said corporation 
then known as the Kansas; City and Cameron Rail- 
road Company, on the 21st day of February, in the 
year 1870, was consolidated with the Hannibal and 
St. Joseph Railroad Company,-and all the rights, 
privileges, franchises, and property of said Kansas 
City and Cameron Railroad Company were by said 
consolidation transferred to the Hannibal and St. 
Joseph Railroad Company, which then and thereby 
became the owner of and possessed of the same.” 


Thus appears what does not appear in the case at bar, 
that the “‘ property ” was transferred with the franchise. 
The last case cited by the claimant as sustaining its con- 
tention is that of Tennessee vs. Whitworth (117 U.S. R.., 
39). Like other cases cited. this case is one respecting : 


~2Q 


Lt ™, taxation. Chief Justice Waite stated the issue on page 


145, which ts as follows: 


The question whether the capital stock of the 
Nashville and Decatur Company is entitled to the 
same exemption as that of the Nashville and Chatta- 
nooga Company depends: 1, on whether the grant to 
the Tennessee and Alabama Company of “all the 
rights, powers, and privileges ” of the Nashville and 
(Chattanooga Company carried with it to the new 
companies the exemption from taxation provided for 
in section 38 of the Nashville and Chattanooga char- 
ter, and, if it did, _& whether the Nashville and Le- 
catur Company and its stockholders are entitled to 
the same exemptions as the original ‘Tennessee cor- 
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porations and their stockholders had. 


The result ot all these Cases, Save that O} Lhompson, 
appellant, vs. Abbott et al. (61 Mo., 176), may be thus 
stated : 

That wherever the right or privilege in question has 
been granted by the legislature it passed to the consoli- 
dated or new company by virtue of the act itself. 

When property or assets of the constitutent corporations 
nas passed LO the hew corporation, it has been by the 
ures ment of the several corporations as a cdistinet act. 

Referring to the case at bar, it is plain that no property 
Wiis passed or attempted to he passed by th Act oft Keb- 
ruary 8, 1867, \ 

lf any property rights of the Alabama and Tennessee 
Rivers Railroad Company passed to the Selma, Rome and 
Dalton Railroad Company, there is no evidence whatso- 
ever before this court of that fact. 
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The re Is absolutely nothing which shows that the claim- 
ant company had either a legal or equitable interest in this 
claim, and consequently it must fail for want of such in- 


terest. 


V. IF THERE IS ANY FINDING OF FACT THAT THE CLAIM. 
ANT OWNED THE DEBT SUED FOR BY VIRTUE OF 
ANY AGREEMENT WITH THE ALABAMA AND TEN. 
NESSEE RIVERS RAILROAD COMPANY, THEN SUCH 
AGREEMENT IS IN THE NATURE OF AN ASSIGNMENT 
OF SUCH CLAIM, AND IS VOID AGAINST THE UNITED 
STATES BY VIRTUE OF SECTION 3477 REVISED STAT- 
LTES. 

Is the claimant the aussigners of this claim? 
if the right to maintain this action did not accrue to 
this claimant by virtue of the act of the legislature ) 

February 8, 1867, then the only other suggested source 

of such right is an agreement of some character between 

the consolidating companies. If by virtue of the agree- 
ment, what were its terms? Did it profess to assign to 
the consolidated company this claim? Concerning these 
facts the findings of the court are entirely void. 

The Court of Claims found that the companies named 
in the act * accepted its terms and consolidated.” ‘These 
acts were subsequent to the enactments. Neither the ac- 


ceptance nor the consolidation have any relation to the 


agreement, except it be to carry out certain contracts ot 


which the eourt has absolutely no information. But if 


this court can, by inference, find as a matter of fact, from 
this transcript of record, that the Alabama and Tennessee 
Rivers Railroad Company transferred this claim to the 
claimant, then such assignment is void by section 3477, 
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€© Revised Statutes of the United States. By this statute it 
is provided 
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lt Is <uthe ent to call thi AtTTenTION OF -! rt to the 
propositions laid down in the case of Goodm 3, Niblack 


’ 


(102 U.S. R.. 556). pon this point It is said by the 
court (pp. Qo 
The statute has several times within the last few 
years received the conside ration of th urt United 
States vs. Gillis, 95 U.S. R., 407 ; Spofford vs. Kirk, 
97 id., 484: Erwin vs. United States, id., 392. 
It is understood that the circuit court sustained 
the demurrer under pressure of the strong languag 
of the opinion in Spofford vs. Airk. We do not 
think, however, that the circumstances of the present 
ease bring it within the one then under consideration 
or the principle there laid down. That was the case 
of a transfer or assignment of a part of a disputed 
claim then in controversy, and it was clearly within 
all the mischiefs designed to be remedied by thi 
statute. ‘Those mischiefs laid down in that opinion, 
and in others referred to, are mainly two: 
; First, the danger that the rights of the Govern- 
ment might be embarrassed by having to deal with 
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several persons, instead of one, and by the introduction 
of a party who was O strange yr to the orignal transac- 
tion. 

Second, that by a transfer of such claim against 
the Government to one or more persons hot origi- 
nally interested in it, the way might be conveniently 
opened to all of such improper influences in prosecut- 
ing the claim before the Departments, the courts, or 
the Congress, as desperate cases, when the reward is 
contingent On success, SO often suggest. 

Both these considerations, as well as a careful ex- 
amination of the statute, leave no doubt that its sole 
purpose was to protect the Government and not the 
parties to tne asslvniment, 

Such an assignment as the court must find to sustain 
the title to the claimant by an assignment 1s open to two 
of the objections thus clearly set forth in the opinion of 
this Court in (,00 lynan Vs, Niblack, supra. 

First by the introduction of a party who was a strange 
to the original transaction. If there was a perfect con- 
solidation or amalgamation ot the =e sé veral corporations, 
then there can be no question that the new corporation 
was a new and distinct entity, and as such “a stranger to 


the original transaction,” 


on the ground set forth in the second paragraph of the 
above opinion as In contravention of the policy which is 
embodied in section 3480 of the Revised Statutes, which 
provides as follows - 

Sec. 5480. It shall be unlawful for any officer to 
pay any account, claim, or demand against the United 
States, which accrued or existed prior tothe 13th day 
of April, 1861, in favor of any person who promoted, 
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encouraged, or Inany manner sustained the late re- 
bellion, or in tavor of any persol who dur 
rebellion was not known to be opposed thereto, and 
was distinctly in favor of its suppression. 


ee 


That a corporation is subject to the provisions of this 
enactment is clearly shown on the authority of the case 
of the Chesapeake and Ohio Railroad Co. vs. The United 
States (20 C. Cls. R., 49). 

[t is found as « fact that afte May 31, 1861, the Ala- 
bama and Tennessee Rivers Railroad Company carried 


the mail tor the ( ‘ontederate States Government 


VI. THE BURDEN OF PROOF TO SHOW THAT THE CLAIM. 
ANT OR THE ALABAMA AND TENNESSEE RIV ERS 
RAILROAD COMPANY PID NOT RECEIVE THE PAY 
FOR THE SERVICES SUED FOR RESTS UPON THE 
CLAIMANT AND IT HAS FAILED TO SUSTAIN THE 
SAME 


The claimant’s second assignment of error is 


Error in holding that the burden of proof under 
said act of March 3, 1877, was upon the claimant to 
show that its claim had not been paid by the Con- 
federate Government, whereas the court should have 
held that the burden ot proof upon that issue was 
upon the United States, to prove that the claim had 


heen paid. 

The case at bar was decided by the ruling in the Blount 
Case (21 C. Cls.. R. 274-279). The language of the 
court in that ease on this point is as follows: 

A second act (ot the Confederate ( ‘ongress ), dated 
September 27, L862. directed the Post master-{ reneral 
to pay all such claims ascertained by him to be due 
to loyal citizens of the Confederacy. In pursuance 
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of these acts $502,017.19 was paid out upon such 
claims prior to September 30, 1865, but to whom does 
not appear. In Hukill’s Case (16 C. Cls., R. 562), 
and in other following cases, the court held that this 
action on the part of the Confederate Government 
raised the presumption that all claims which came 
within the requirements ot these ucts were paid, The 
court still adheres to that opinion. This ruling still 
imposes upon the claimant the difficult task of proving 
that he has not been paid, 


It is insisted that there was no error in so holding, for 
the following reasons : 

First. The law of March 3, 1877, was an enabling act. 
and all the requirements of such an act must be fulfilled 
by those claiming its benefits. The liability of the United 
States to pay this sum of $375,000 was assumed bv Con- 
gress only upon a condition that the claims which have 
beens paid by the Confederate Government shall not be 
again paid. That condition requires the negative, or non- 
payment by the ¢ ‘ontederate Government. Lo he proved be- 
fore the liability of the United States attach: s, or the right 
to recover from the United States is complete. 

In Wilder vs. Cowles (100 Mass.. p. 1S7), 1t was held 
that— 

The burden upon the plaintiff is coextensive with 
the leval proposition upon which his ease rests, It 
applies to every fact which is essential or necessarily 
involved in that proposition. 


In this case the legal proposition upon which the claim- 
ant’s right to recover is based, rests wholly upon non- 


payment of its claim by the Confederate Government. 
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Second. It is not disputed that this claim is one of those 
for the payment of which the Confederate statute of Sep- 
tember Ji, LS62, Was passed, The only purpose ot that 
act was to pay claimsof this kind. In pursuance of that 
act the sum of $502,017.19 was paid by the Confederate 
postmaster-general (see Blount’s Case, supra) prior to 
September 30, 1863. These payments may have been in 
full of all the claims of that kind. If not, the presump- 
tion of law is that payments were continued after that date 
until all claimants were paid. The act of the Confed- 
erate Congress of September 2/7, 1862 (page 1+ of the 
Record), directed the postmaster-general to pi oceed to pay 


to the several claimants the sums respectively found due, 


ete, 

The well settled legal presumption is that the directions 
and requirements of a law have been obeyed. Disobedi- 
ence and disregard of a law on the part of a publie offi- 


cial is never presumed, it must be proved. ‘The postmaster- 
reneral Was directed to pers these claims. and tne pre- 
sumption of law is that he did pay them. ‘The right of 
claimant to recover in this case is based upon the assump- 
tion that the postmaster-general of the Confederate States 
tailed to obev the law of September 27, 1862. A right 
founded upon the failure to observe or execute a law 
throws upon the plaintiff the burden of proof that the law 
was not obeyed. 
Greenleat on Evidence (sec. 40) says: 
[n fine, it is presumed, until the contrary is proved, 
that every man obeys the mandate of the law and 
performs all his official and social duties. 
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Justice Story, in 12 Wheaton, U.S. R., page 69, says 
[It (the law) presumes that every man in his pri- 
vate and official character doves his duty until the con- 
trary is proved. 

“ Where a person is bound to do a certain act the per- 
formance of it will be presumed unless the contrary is 
proved,” is a doctrin laid down in 19 Johnson’s Re- 
ports, page 345. 

‘The Ssaiie rule is also declared in Schaube Vs, Jackson 
(2 Wendell’s Kep., page 14): Clap Vs. Bromaghan (Y 
Cowen’s R., page 530). 

It was held in the ease of Williams vs. The Kast India 
Company (3d East’s R., page 193), that “where the law 
presumes the affirmative of any fact, the negative of such 
fact must be proved by the party averring it in the plead- 
ing.” ‘The presumption of law is that the Postmaster- 
General of the Confederate States, in the performance of 
an official duty imposed by the Confederate Congress, paid 
these claims. 

In Greenleaf on Evidence (sec, 78) this rule is stated : 

To this general rule, that the burden of proof is on 
the party holding the affirmative, there are some ex- 
ceptions, in which the proposition, though negative in 
its terms, must be proved by the party who states it. 
One class of these exceptions will be found to in- 
clude those cases in which the plaintiff grounds his 
right of action upon a negative allegation, and where, 
of course, the establishment of this negative is an 
essential element in his case. 

We conceive this doctrine to also hold good where the 
suit is by virtue of a special statute which in its terms 
grounds the right of action upon a negative allegation. 


Considering the important character of the proviso in 
the act of March 3, 1877, it may be truly stated that the 
plaintiff's right of action in this case must be grounded 
upon a negative allegation, that allegation being that it has 
not been paid by the Confederate Government. It is the 
foundation and corner-stone of any right of action or re- 
covery by virtue of this special statute of March 3, 1877. 

The claimant recognizes the necessity for this, and 
hence the averment in its petition, “ that this claim has 
pot been paid in whole or in part by the Confederate 
States Government, or by any government or pretended 
government of any State.” 

The burden of proof is on the party to show a material 
fact of which he is best cognizant. 

The Alabama and Tennessee Rivers Railroad Company, 
by whom the mails were carried according to finding of fact 
11, page 7,did not consolidate with the other corporations 
forming the claimant corporation till February 8, 1867. 

The court has a right to assume that the Alabama and 
Tennessee Rivers Railroad Company conducted its busi- 
ness affairs as such corporations ordinarily do, observ- 
ing the common business rules of keeping books and 
accounts of its transactions. Whether the Alabama and 
Tennessee Rivers Railroad Company did or did not re- 
ceive from the Confederate States the amount due it from 
the United States, as it was entitled under the acts of the 
Confederate States, it is plain that the knowledge of such 
fact was peculiarly within such corporation either in its 
books or the knowledge of its otheers. This claimant, if 
it shall be determined under the findings to have legally Aac- 


quired the entire property, must be assumed to have been 
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possessed of its books of account. In any event, the claim- 
ant may be said to be as well or better cognizant of the fact 
as to whether the Alabama and Tennessee Rivers Railroad 
Company had received the money for these services from 
the Confederate States. 

In no sense can it be said that the United States 
possessed the means to determine this fact. 

On page 45 of claimant’s brief is copied what purports 
Lo be a letter of recommendation from Assistant Attorney- 
General Simons in relation to the purchase of certain al- 
leged records of the Confederate States containing lists of 
payments made out of appropriations by the Confederate 
post-office department and the names of the parties. 

The brief, page 46, says: “It thus appears that evi- 
dence on this point is within the reach of the Govern- 
ment,” and then states certain action by Congress in this 
behalf, but which resulted in failure to appropriate a sum 
for the purchase. 

The brief continues : - These resolutions, however. 
failed to pass, and hence it is that this claimant is now 
before this court seeking the long-delayed payment of its 
indebtedness.” 

To this it may well be replied that no such finding of 
fact appears in this record and no rule of this court allows 
the reading of letters, though contained in a public report 
in Congress, to establish a substantive fact not found by 
the Court of Claims, and if it did in this instance it would 
fail entirely to uphold the assertion of the claimant that 
the evidence “on this point is within the reach of the 
Government.” 

The assumption that this alleged record contains a word 


as to the payment to the Alabama and Tennessee River 
Railroad Company is unfounded, as is also the statement 
of counsel that because of the failure to pass the resolution 
by Congress, this “ claimant is now before this court seek- 
ing the long-delayed payment of this indebtedness.” With 
as much propriety the defendant could urge that it was as 
open to this claimant as to the defendant to purchase these 
records, and thus make certain what it has omitted to do 
by the non-production ot the hooks and accounts of the 
Alabama and Tennessee River Railroad Company or other 
competent proof, 

The detendant, therefore, claims that under the taets of 
this case the claimant is equally or better cognizant of this 
material fact than the defendant. 

Taylor on Evidence (sec. 347) says that where the sub- 
ject-matter of the allegation is peculiarly within the knowl- 
edge of one of the parties, that party must prove it, and 
cites numerous authorities. 

(See Lawson on Presumptive Evidence, p. 20, and cases 
cited: Great Western R. R. Co. v. Bacon, 30 Ll... 347 
(1863. ) 

VIL. In ne event ean claimant be entitled to recover 
pay after Jaruary 4, 1861, when the State of Alabama 
first “engaged in war against the United States.” 

When did the State of Alabama engave in war against 
the United States ? 

The appropriation act approved March 3, 1877, pro- 
vides— 

That the sum of three hundred and seventy-five 
thousand dollars, or so much thereof as may be nee- 
essary, be appropriated to pay the amount due mail 
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contractors for mail service performed in the State 
of Alabama, Arkansas, Florida, Georgia, Kentucky, 
Louisiana, Mississippi, Missouri, North Carolina, 
South Carolina, Texas, Tennessee, Virginia, and 
West Virginia, in the years 1859, 1860, 1861, and 
before said States respectively engaged in war against 
the United States. 

An important question arises, therefore, as to when 
these States “ respectively ” engaged in war against the 
United States. 

Inasmuch as Congress fixed no date when this fact took 
place, it is evident that it left the court to determine it. 

The Court of Claims did not fix it in its “ findings of 
fact.” 

This act was passed by Congress with knowledge that 
this court had already decided in the case of The Protector 
(12 Wall., 700), that the rebellion commenced in Ala- 
bama April 19, 1861, and that fact was to be fixed by 
some “ public act of the political departments of the Gov- 
ernment.” Had Congress intended to recognize the day 
thus fixed by this court it would have been easy to have so 
done. The fact that it did not so fix it in term or neces- 
sary implication renders it reasonably certain that this act 
is not to be construed in the light of that decision. That 
the fact was to be fixed by the time when these States 
“respectively ” engaged in war against the United States 
renders it equally certain that the court must look to the 
acts of each State in determining the question. 

The defendant agrees thus far with the claimant. 

The claimant, however, contends that the act of engag- 
ing in war is to be construed in reference to the carrying 
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of the mails and the assumed time of the cessation of such 
carrying by the United States, and the assumption of 
such office by the Confederate Government. 

Upon this construction the defendant takes issue with 
the claimant. 

The language of the act is plain and unambiguous. It 
refers plainly to the time when each State actually en- 
gaged in war against the United States. 

That such was its intention is shown from the fact that 
it had, by a joint resolution, on March 2, 1867, incorpo- 
rated in Revised Statutes, section 3480, prohibited the 
payment of any account, ete. 

This view is in accord with the opinion of the Court 
of Claims in the case of the Chesapeake and Ohio Railroad 
Company v. United States. (20 C. Cls. R., 49, 65.) In 
this case, page 66, the Court of Claims found that the State 
of Virginia engaged in war against the United States 
April 17, 1861, two days prior to the date fixed by this 
court in the Protector case, supra. It is also in accord 
with the view of both the claimant and defendant. Find- 
ing VI of the case, page 16, recites certain historical 
facts and provides that “the parties to this case have 
agreed that the work entitled ‘ War of the Rebellion—Of- 
ficial Reeord of the Union and Confederate Armies,’ now 
in course of publication by the Government of the United 
States, may be referred tu in the hearing of this cause in 
this court, and an appeal in the Supreme Court, in the 
same manner as if the same had been incorporated in these 
findings.” 

TheState of Alabama engaged in war against the United 


States as early as January 4, 1861. 
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Upon what is meant by engaging in war against the 
United States there seems to be no essential difference be- 
tween the claimant and the defendant. 

The authority of the United States over forts, maga- 
zines, and arsenals, provided in Article I, section 8, Con- 
stitution of the United States, is as follows: 

And to exercise like authority over all places pur- 
chased by the consent of the legislature of the State 
in which the same shall be, for the erection of forts, 
magazines, arsenals, dock-yards, and other useful 
buildings. | 

The “like authority ” is the “exclusive” authority 
provided in the first clause of the paragraph. 

Such being the tenure of the United States, the attempt 
by a State with an armed force of its militia to deprive 


the United States of its exclusive possession is an act of 


war ; being part of a general scheme of setting up a gov- 
ernment hostile to the United States it must be engaging 
in war against the United States. 

The claimant quotes as authority upon this point from 
the opinion in the Prize Cases (2 Black, 635). 


The language of the court Is 


Have declared their independence; have cast off 


their allegiance ; have organized armies ; have com- 
menced hostilities against their former sovereign. 

[t is agreed (p. 16) that Alabama, January 11, 1861, 
passed an ordinance of secession from the United States, 
and that on the 9th day of February became one of the 
States forming a “ provisional government for the Con- 
federate States of America.” 


% It is thus agreed that as early as January 11, 1861, 

Alabama took the initiatory step of war against.the United 

—~— States by declaring its independence and casting off its 
allegiance. 

The State of Alabama, seven days before the passage of 
the ordinance of secession, began war against the United 
States, 

January 4, 1861, Mount Vernon Arsenal, the property 
of the United States, was taken possession of by the State 
troops of Alabama. (See report of J. L. Reno, captain, 
Ordnance, vol. a. Record of the Rebellion, »). 324.) 

January 5, 1861, the militia of Alabama seized Fort 
Morgan. (J/d., p. 327.) 


‘ A. B. Moore, governor of Alabama, notified the Presi- 
dent of the United States of the seizure of Fort Morgan 
; and Fort Gaines and the Mount Vernon Arsenal, antici- 


pating the passage of the ordinance of secession. ( Vid 
letter, p. 327-328, id.) 

In the language of the Court of Claims in Chesapeake 
and Ohio Railroad Company Vs. United Stat s (20 [ Cls. 
R., p. 66) 

By the subsequent ratification of the ordinance 
all these preparations for and declarations and acts 
of war and seizures ot United States property were 
also ratified. 

The formal oceupation of Fort Gaines is reported by 
Lieut. C. B. Reese, United States Corps of Engineers, 
—e January 19, 1861, seven days after the passage of the 
ordinance of secession. (Vide Records of the Rebellion, 
vol. 1, p. 329, ad.) 
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Possession was taken in “the name of the State of 
Alabama.”’ 

January 8, 1861, A. B. Moore, governor of Alabama, 
sent to the president of the convention of the State of 
Alabama a communication respecting a call on him by 
Governor Perry, of Florida, and asking aid from Ala- 
bama for troops to occupy forts of the United States. He 
closes his letter thus : 


It is believed at Washington, in South Carolina, 
and Georgia, as Iam advised from high sources, that 
is not only the policy of the Federal Government to 
coerce the seceding States, but as soon as possible to 
put herself in position by re-enforcing all the forts 
in the States where secession is expected. I need 
not suggest the danger to Florida and Alabama that 
must result from permitting a strong force to get 
possession of these forts. (Vide Rebellion Records, 
vol. 1, p. 444.) 

On the same page follow several communications re- 
specting the same matter. 

The attitude of the governor of Alabama is seen in a 
letter of January 28, 1861, from him to Brooks, presi- 
dent of the State convention. (Vide Rebeilion Records, 
vol. 1, p. 445.) 

Near the clese of the communication this is found : 


Notwithstanding it now appears, from the authority 
above given, that no attack is to be made upon the 
forts at Pensacola, now in the possession of our forces 
at that point, I deem it inexpedient that all the troops 
should be withdrawn. It is important that we should 
be provided for any emergency that may occur, and 
that a sufficient number of troops should be drilled 
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and ready to meet it. If the troops should all be 
withdrawn from Pensacola it may have a demoraliz- 
ing effect upon them and upon volunteers generally, 
unless kept under orders at some other point. It 
would be more expensive to the State to transport 
them to some other position and keep them under 
arms than permit them to remain at Pensacola. 
The withdrawal of the troops from Pensacola might 
induce the belief among the Black Republicans 
that resistance was not mnte nded if coercion were at- 
tempted on their part, and thus give encouragement 
to them. 


February 3, 1861, Jere. Clemens wrote L. P. Walker, 


Montgomery, advising that— 


There is at Pensacola an immense quantity of 
powder, shot, and shells, which ought to be removed 
to the interior at the earliest possible moment. 
Where ‘they now are thev are constantly exposed to 
the danger of recapture, and if they are permitted 
to remain, one of Lincoln’s first movements will be 
to concentrate a sufficient force at that point to re- 
take them. (Vide Rebellion Record, vol. 1, p. 447; 
(vide the letter of Jefferson Davis, from Montgom- 
ery, February 22,1861, Rebellion Record, p. 447.) 


March 14, 1861, George Deas, acting adjutant-general, 
writes General Braxton Bragg, commanding troops near 
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Pensacola, Fla. : 


Kequisitions upon the States of Alabama, Missis- 
sippi, Louisiana, Georgia, and Florida have been made 
for troops to the number of 5,000, to be placed under 
your command, and it may be expected that a large 
proportion of this force will be reported to ycu in the 
course of the next ten days. ( Vide Rebellion Record, 
vol. 1, p. 449.) 


46 


March 19, 1861, General A. B. Moore, of Alabama, 
writes L. P. Walker, Secretary of War, Montgomery, re- 
specting an apprehended disturbance in the troops of his 
State on their transfer to the Confederate government, 
growing out of the question of the election of their colonel. 
He says: 

[In a few days companies enough will be at Pensa- 
cola to constitute a regiment. Nine companies will 
be there to-morrow. ( Vide Rebellion Record, vol. iB 
p. 452.) (Vide also communications respecting sup- 
plies and their transportation, under dates of March 
21, 22, and 23, 1861, id., p. 453.) 

March 25, 1861, 8. Cooper, Adjatant-General, writes 
General Braxton Bragg, commanding provisional forces, 
Pensacola, that “ the provisional forces called into service 
of the Confederate States for the defense of Pensacola 
Harbor are as follows: 1,000 from Alabama ” (vide id., p. 
454), and the return of General Bragg’s forces (p. 455 id.) 
shows 885 twelve-month volunteers, known as the First 
Regiment Alabama. 

May 12, 1861, General R. E. Lee writes Col. T. J. 
Jackson, commanding, ete., Harper’s Ferry, Va: 

The Fourth Regiment Alabama _ troops, from 
Lynchburgh, have gone to you, and I have ordered 
two others from same point” (Official Records, War 
of the Rebellion, Series 1, Vol II, p. 856). 

May 21, 1861, mention is made of the Fourth Regi- 
ment Alabama at Harper’s Ferry in report of George 
Deas, Lieutenant-Colonel and Inspector-General, C. 8. 
Army,to Col. R.S. Garnett, Adjutant-General, Richmond, 
Va. (id., p. 861). 
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It is assumed that because the United States adopted a 
policy of conciliation towards the States in rebellion of 
allowing the mails to be carried in the name of the United 
States in such States up to May 31, 1861, therefore there 
was an actual control of such carrying by the United 
States. 

The history of the relations of the postal service in the 
earlier period of the confederacy will throw light upon 
the situation concerning which Congress was legislating in 
the passage of the appropriation act aforesaid. Reference 
Is necessary LO certain acts of the Confederate ¢ rovernment, 
found in the volume entitled Confederate Statutes at Large. 

On the 11th day of January, 1861, a convention of 
the State of Alabama passed an ordinance of secession 
from the United States, and on February 4, 1861, such 
of the States as had passed like ordinances of secession 
assembled at Montgomery, Ala., and on the 9th day of 
the same month adopted a provisional government for the 
Confederate States of America. - Alabama was one of 
these States. 

The constitution of the Confederate States of America 
was adopted March 11, 1861. 

By an act approved on the 21st day of February, 1861, 
a post office department was established with a postmaster- 
general for the Confederate States of America by the Pro- 
visional Congress {vide Confederate Statutes at Large, p. 
de. ) 

On the 23d day ef February, 1861, an act was passed 
entitled “An act to prescribe the rates of postage in the 
Confederate States of America and for other purposes ” 


(vide p. 34). 


ts 


The act of February 13, 1861, supra, was amended in 
many of its provisions. 

March 15, 1861, an act was passed entitled “An act 
vesting certain powers in the Postmaster-General.” Un- 
der this act the Postmaster-General was authorized to 
renew provisionally the contracts under which the postal 
service Was then performed and to continue in ofhce the 
postmasters and other officers. He was also authorized 
to alvertise and enter into contracts for carrying the 
mail. Conveyance of mails, except by his authority, was 
prohibited, after such contracts would be entered into. 
By section 4 of the act it was provided as follows: 

SecTION 4. Be it further enacted, That the Post- 
master-General have power to issue circular instruc- 
tions to the several postmasters and other officers still 
performing service under the appointment of the 
United States, in order to enforce the rendition of 
the proper accounts and payment of the moneys col- 
lected by them per account of the United States, until 
the Postmaster-General shall have issued his procla- 
mation announcing that the former.service is discon- 
tinued, and is replaced by the new service organized 
under the authority of this Government. 

On May 9, 1861, the Provisional Congress passed an 
act entitled an act to amend “An act vesting certain pow- 
ers in the Postmaster-General, approved March 15, 1861.” 
By the provisions of this act, it was provided that the 
Postmaster-General take entire charge of the postal serv- 
ice, after a date to be named in a proclamation to be issued 
by him for that purpose. He was empowered to annul 
contracts, to discontinue or curtail the service. 
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It was by virtue of these several provisions, that the 
Postmaster-General of the Confederate States made the 
several reports and tssued the several orders set forth in 
Finding I] of thi transcript ot the record, OU pages s 
to I4 inclusive. On the 15th day of May, 1861, the Pést- 
master-General of the C‘ontederate States fixed the Ist day 

June. 1861. as the time when he would assume‘the en- 
tire control of the postal service. Fourteen days after he 
had so announced his intention, the Postmaster-General of 
the United States, acting under the authority of an act of 
the ¢ ‘ongress of the Unite d States, approved I bruary 28, 
1861 (12 Stats. L., 177 and 178), namely, on the 27th day 
May, 1861, ordered the postal service in several States, 
including Alabama, to be suspended after the 31st day of 
May, ISO]. 

The report of the Postmaster-General of the ¢ onteder- 
ate States (p. 8), made April 29, 1861, recommended that 
the Confederate Congress give his department “ at once 
authority to assume control of our sistal service,” 

In accordance with such recommendation, without doubt, 
the act of Mareh 15, 1861( Confederate Statutes at Lara . 
p. 66) was passed, 


Section } provided— 


That the Postmaster-General have power to issue 
circular instructions to the several postmasters and 
other officers still performing services under appoint- 
ment of the United States, in order to enforce a ren- 
dition of the proper accounts and payment of moneys 
collected by them per account of the United States, 
until the Postmaster-General shall have issued his 
18709-——4 
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proclamation announcing that the tormer service is 
discontinued and it is replaced bv the new service or- 
ganized under the authority of this Government. 


The report of the Postmaster-General of the Confederate 
States mentions two circulars issued by him to persons 
engaged in the postal service. It is noticeable that no 
dates are gue n to these cireulars. 

The only evidence upon the date of the circulars is in- 
ferential. 

[In his report of April 29, 1861, the Postma-ter-Gen- 


eral says: 


Soon after entering on my duties I received letters 
of inquiry from postmasters, mail contractors, ete. 

In reply to the inquiries of contractors I prepared 
and sent them circular letter No. 2. 

In answer to postmasters, circular letter No. 3, a 
copy of which is also annexed (marked Appendix FE), 
was prepared and sent to all postmasters, ete. 


The act creating the Post-Office Department was passed 
February 21, 186!, and there is a strong probability that 
the circulars were sent soon after that date. 

Referring to the policy dictating these circulars (p. 9) 


the Postmaster-General said : 


And when that policy was determined on it was 
not known that actual hostilities would occur; but 
it Was then supposed to be possible that our separa- 
tion from the United States might be peaceably ef- 
fected, etc. I have no power under existing laws to 
assume contro! of our postal service before the sus- 
pension of it by the United States. Jf I had pos- 
sessed that power I should betore this have exercised 
it. And now that active hostilities have commenced, 
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ad as we need not anticipate ty Ing separated from 
our sister Southern States, or having our correspond- 
ence with them interrupted for any great length of 
time by being under different governments, I recom- 
mend that the Congress give this department author- 
ity ut once to assume the control of our postal serv- 
ice, and that it forbid the continuance of such service 
under the authority of the United States. 

l'rom the date of the secession of Alabama and the 
organization of the provisional government of the Conted- 
erate States, the control of the United States over the postal 
service in that State must necessarily have been little more 
than nominal. With the State troops of Alabama actually 
in hostile array against the United States, and with the 
seat of the provisional government at Montgomery in that 
State, anv postal service carried on by the Alabama and 
Tennessee Rivers Railroad Company must have been in 
fact for the benefit and under the control of the rebel gov- 
ernment. Contrary to the view of counsel for the elaim- 
ant, the Confederate Postmaster-General deemed that such 
a state of war existed before April 29, 1861, as warranted 
him in assuming official, when he must have already had 
actual, control of the postal service. 

The official announcement by the Postmaster-General 
of the United States of a discontinuance of the postal 
service was little more than the recognition of a fact long 
since existing. 

Suppose the Postmaster-General of the United States 
ut any time after the passage of the ordinance of secession 
by the State of Alabama by himself or subordinate had 


desired a personal Inspection of this particular route, can 


it be considered that he would have been allowed so to do? 
Could the Government of the United States have had any 
actual control of postal matters on this railroad ? 

The defendant contends not. 

If, therefore, it be assumed that the contention of the 
claimant is correct, that the words “engaged in war against 
the United States’ are to be construed in relation to the 
postal service, it has no ground for recovery after the pas- 
sage ot the ordinance of secession of \labama, Viz, Jan- 
uary 11, 186. 

lor these reasons it is submitted that the judgment of 


the Court ot Claims should be affirmed. 
JoHN B. Corronr, 
Aasistant Attorney-General. 
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Hn the Supreme Court of the United States. 


OcToBER Term, 1886. 


THe Setma, Rome AnD Datton RalI_- | 
road Company, appellant, | No. 1014 


at 
: | 
Tue Unirep States. 


BRIEF ON BEHALF OF THE UNITED STATES. 


Before proceeding to a consideration of the errors spe- 
cifically assigned by the appellant, the defendant asks leave 
to suggest want of jurisdiction in the Court of Claims, 

This qaestion has been passed upon, in several cases, 
by the court assuming jurisdiction in favor thereof. 
(Henkill’s Case, 16 C. Cls. R., 562; Hoffman’s Case, 17 
C. Cls. R., 55; Mordecai’s Case, 19 C. Cls. R., 11; 
Blount’s Case, 21 C. Cls. R., 274.) 

Although some cases in which the rights of ante bellum 
mail contractors are involved have been appealed, the 
question presented under the pleading and facts in this 
case has not been raised or decided by this court. 

Reference to the petition shows that the claim of the 
company relies on the rates of compensation for carrying 
mails from the lst of January, 1861, to the 31st day of 
May, 1861, under a regular contract, which right had 
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accrued by the act of Congress of March 3, 1877, herein- 
after referred to. 

The debt was due and payable on the 31st day of May, 
1861. By this record no claim for payment appears to 
have been made until after March 3, 1877. 

By joint resolution of Congress of March 2, 1867 (Rev. 
Stat., 3480), it was made unlawful for any officer of the 
United States Government to pay any account, claim, or 
demand against said Government which accrued or ex- 
isted prior to the 13th day of April, 1861, in favor of any 
person who promoted, encouraged, or in auy manner sus- 
tained the late rebellion ; or in favor of any person who, 
during said rebellion, was not known to be opposed thereto, 
and distinctly in favor of its suppression, &c. This joint 
resolution was mandatory upon and related only to the 
disbursing officer of the Government. 

Unless there was some special legislation or some pe- 
culiar condition of public affairs which interfered with 
or suspended or modified the Course of procedure, the 
Court of Claims was open to all persons seeking to en- 
force claims founded upon any contract, from the time of 
performing of this service up until the 3d of March, 
1877. 7 

Was there any reason why the contracting party could 
not have enforced whatever right it had? The general 
jurisdiction of the court (find in chapter 21 of the Revised 
Statutes), amply provided forthe hearing and determination 
of all claims founded upon any Jaw of Congress, or upon 
any regulation of an Executive Department, or upon any 
contract with the Government, or upon any claim referred 
by either house of Congress. 
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The limitation to this jurisdiction (act of March 3, 
1863) provided that every claim should be forever barred 
unless the petition setting forth a statement of the same 
be filed in the court or transmitted to it within six years 
after the claim first acerwed. That statute is still in foree. 

[f it is said that flagrant hostilities existed, and commer- 
cial intercourse interrupted and stopped, and indulgence 
to suitors is recognized, it may be answered that that in- 
dulgence ceased long prior to the institution of this suit. 

The claim set up in this petition is here of the first in- 
stance ; it was not transmitted to the Department under the 
act of June 2°). LS6OS: it is therefore not within the direct 
effect of the cases cited above, as we shall hereafter see. 
The petition avers in ordinary language that the peti- 
tioner is loyal. The necessity for this allegation, if there 
ever was such necessity, existed as strongly in 1861 as it 
did at the time of the filing of this petition. 

The power of the Court of Claims is, then, subject to 
the limitation and restrictions of the jurisdictional clauses 
referred to, unless it has been extended by legislation. 

[n Henkill’s Case (supra) the claim was presented to an 
auditor. By the rule laid down in Lippitt’s Case (U. 8.) 
the Court of Claims had jurisdiction, because the ease had 
been sent to them froma Department; this jurisdiction can- 
not be questioned. The court said in Henkill’s Case they 
could hear and determine all claims founded upon any law 
of Congress. But no bar of time interposed to prevent re- 
lief. And so, as far as principle is recognized in the 
other Cases, digested, and so easily commentated upon by 
the learned judge delivering the opinion in the case of 
Blount vs. The United States. (21 C. Cls. R., 274.) 
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( ‘oming then to the provision in the act of March Ds 
1877, the true intent and purpose of this act was to remove 
the disability imposed by the act ot 1863, embodied in SOC - 
tion od t8O of the Revised Statutes, upon otheers of the (70V- 
ernment to pay amounts due ma‘l contractors. These 
claims were, or ought to have been. before the proper Aac- 
counting and disbursing officers. There has been, as far 
as appears, no difficulty of adjustment, but a bar payment. 
There Was DO recognition of il slumbering debt : there Wis 
no intention of conferring a right to sue upon any creditor. 
The right of action given to the executive officers of the 


Government was absolutely exclusive of other interference. 
ILI. 


The assignment of specific errors is that the court erred 
in holding that the presumption that claims for postal 
service covered by the terms of certain Confederate stat- 
utes had been paid, and that the burden of proof under 
the act of March 3, 1877, was upon the claimant to show 
that his claim had been paid by the Confederate Govern- 
ment. 

[t is admitted upon the part of the defendant that the 
object of the statute was to pay the amounts due to mail 
contractors for mail service in Southern States before those 
States had engaged in war against the United States. 
Some of these claims had originated before rebellion was 
contemplated by the mass of the people. Certainly it can- 
not be presumed that the individuals for whose benefit the 
act was passed and who had performed their contract obli- 


gation had at the time an intention ot dislovalty. 


The history of these times. and ot the connection of the 
Alabama and Tennessee Rivers Railroad Company with 
postal service is fully set out in the findings of the Court 
of Claims. By the acts of the Confederate Congress of 
August 30, 1861, and September 27, 1862, provisions were 
made for the payment of amounts due to the mail carriers 
under contracts made with the United States Government, 
appropriations were made for the payment of these claims 
which were not exhausted. (Blount vs. United States, 21 
C. Cis. R.. 374.) 

The decision in this Cust povertiis the Case at bar (Tr. p). 
17). 

The statute of 1877 is a statute of grace. There is not 
involved any question of interpretation by reason of a 
difference between the enacting clause and the proviso. 
There was a naked direction to pay these carriers if they 
had not been paid by the Confederate Government. ‘The 
burden upon them, seeking compensation, was to show 
they had performed the service and that they had not 
been paid therefor by either the original contracting gov- 
ernment or an antagonistic government, which had as- 
sumed these obligations. It is not a question of release ; 


se where a claim against 


there is no analogy nere to the «: 
one has been fairly established and proof of payment 1s 
necessary to make good the contention of ar sisting debtor. 
This is not, on the part of the United States, a defense of 
payment. The onus is with the petitioner all through. 
The force of the statute is that he shall be paid if he has 
not been. He must, as he can, show that he hasbeen. 
Oy COUPSEC it is a mutter of probability. The corpora- 


tion which carried these mails was ac ym pany transacting 
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business in the State of Alabama, which was notoriously 
doing business in a territory under the control of a Goy- 
ernment practically foreign to the United States Govern- 
ment. Its communications were direct with the head- 
quarters and capital of that independent State. [t is not 
even matter of conjecture as to their means of knowledge 
in connection with what was public business. The acts of 
the Confederate Congress with reference to mail commu- 
nications were public, notorious, and known of all men, 
Had there not been assurance to a vrreat corporation of 
compensation for expenses, service, these parties would 
have refused to perform the same unless compelled by 
great force, and of this there is no pretense. 

But, if the very terms of the act did not require this 
affirmative proof on the part of the claimant, the reason- 
ing of probability is all with the defendant. 

Probability is likeliness to be true; the very no- 
tation of the word signyfying such a proposition for 
which there be agreements or proofs to make it pass 
or be received for true, . Probability being 
to supply the defect of our knowledge, and te guide us 
where that fails, is always conversant about propo- 
sitions whereof we have no certainty, but only some 
inducements to receive them for true. 

The grounds of it ure in short : 
First. The conformity, if anything, with our own 
knowledge, observation, and expel lence, 


*K 


Locke, quoted Ram. on Facts, 107 : 


It isan ordinary inference says an able writer upon 
this subject, that the action of business men will be 
conducted with business regularity. * * * 

If a party should present claim of old date toa 


solvent person, that the claim has lain dormant for 
years subjects it to much prejudice. 

A claim which a party does not undertake to realize he 
discredits. 

Wharton Law of Kridence, sec. 1320 : Lawson On Pre- 
sumptive Kv... 56. 

[t appears from the record (Tr., p. 16) that the Alabama 
and Tennessee Rivers Railroad Company carried the mails 
for the Confederate States Government between Selma and 
Talladega, in the State of Alabama, in the year 1861, and 
that said mail service commenced immediately after said 
company ceased to carry the mails of the United States. 

The company was thus in receipt of compensation from 
the Confederete Government at the very time that Govern- 
ment was tendering payment for services theretofore per- 
formed. At the time payment was demanded for these 
latter performances the gracious paymaster was standing 
with open hand to weleome the suitor. This corporation 
did not have to demand. It refused the offer of a just 
payment. If it had been a landlord and accepted the 
payment of a quarter’s rent, and receipted for it, the pre- 
sumption would be that all former rent was paid. (Brewer 
v. Knapp, 1 Pick., 337 ; Crampton v. Pratt, 105 Mass., 
255.) 

Where a person is entitled to receive money the pre- 
sumption obtains that he did receive it. (Decker v. Liv- 
ingston, 15 Johns., 479.) 

But beyond all this the probabilities of payment by the 
Confederate Government are almost certain, from the fact 
that the petitioner has not attempted to negative such pay- 
ment. The business of corporations is conducted by 
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numerous persons. They have auditors, treasurers, di- 
rectors, clerks; their accounts are regularly kept ; their 
receipts and expenditures can well be shown. The non- 
acceptance of the offer of the Confederate Government 
and the non-receipt of this money could have been shown 
to a demonstration. 
Bespectfully submitted. 
ROBERT A. HOWARD, 
Assistant Attorney-General, 
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Hn the Supreme Court of the Cited States. 


Ocrosper Term, LS. 


THE SELMA, ROME & DALTON RAIL- | 
ROAD COMPANY, Appe cant, | 
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THE UNITED STATES 


ADDITIONAL SUGGESTIONS OF APPELLANT. 


The question has been raised on the part of the Court 
whether the appropriation of $375,000 made by the act of 
Mareh 3, 1877. 19 Stat. 362. under which this suit is 
brought, does not constitute a special and limited fund 
from which alone such claims can be paid, and from which, 
if insufficient, they can only be paid pro rata, and whether, 
therefore, a suit for its distribution must not necessaril\ 
be one in equity, to which all claimants should be made 
parties. 

As connected with this question it has also been asked 
what would be the effect of the rendition by the Court of 
Claims of judgments to the extent of 3375,000, and whether 
after judgments had been rendered to that amount, any 


further OUeCS could he rendered. 
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\s responsive to these points, appellant submits the fol. 


lowlng suggestions 

L. The act of March 3, 1877, 19 Stai. 362, was not 
framed with ‘nh idea of a pro rata distribution of the 
$375,000 thereby appropriated. Its language is, ‘ That 
the sum of 8375.000. or so much thereof us may be neces 
SUrY, he appropriated to }? cy the aniount due to mal COn- 
tractors for mail services performed,” ete. 

Evidently it was thought that $375,000 would be ample 
to cover all claims. The object for which the appropria- 
tion is made is “to pay the amount due to mail contract- 
ors, thus recognizing the balances on those contracts as 
existing contract obligations of the Government. This 
shows that there was no intention on the part of Congress 
to limit the amount which might be claimed to the sum 
appropriated, but to recognize and allow a class of claims 
as existing obligations of the Government, and to set 
apart a sum estimated to be sufticient, or more than suf- 
ficient, to discharge them in full. Had there been an in- 
tention of * pro-rating ” the debts of the Government, a 
policy believed never to have been acopted in regard to 
any national obligations, the intention would have been 
expressed on the face of the act. 

2. At the time this act of L877 was passed, section 5 of 
the act of June 20, 1874, was in force, which provided as 
follows (18 Stat. 110, 111): 


“That from and after the Ist day of July, 1874, and of 
each year thereafter, the Secretary of the Treasury shall 
cause all unexpended balances of appropriations which 
shall have remamed upon the books of the Treasury for 
two fiseal years to be carried to the surplus fund and cov- 
ered into the Treasury. * * * And provided further, 
That this section shall not operate to prevent the fulfilment 
of contracts existing at the date of the passage of this act; 


and the Secretary of the Treasury shall, at the beginning 
of each session, report to Congress with his annual esti- 
mates, any balances of appropriations for specific objects 
affected by this section that may need to be re-appro- 
priated.” 


Prior to the time when by the provisions of this section 
the appropriation of $375,000 made by the act of 1877 
could be covered into the Treasury, the following was 
enacted by act of June 14, 1878, 20 Stat. 130: 


“That so much of section 5 of the act approved June 
20. 1874, as directs the Secretary of the Treasury at the 
beginning of each session to report to Congress with his 
annual estimates any balances of appropriations for specific 
objects affected by said section that may need to be re- 
appropriated, be, and hereby is, repealed. And it shall be 
the duty of the several accounting officers of the Treasury 
to continue to receive, examine, and consider the justice 
and validity of all claims under appropriations the bal- 
ances of which have been exhausted or carried to the sur 
plus fund under the provisions of said section that may 
be brought before them within a period of five years. 
And the Secretary of the ‘Treasury shall report th ‘amount 
due each claimant, at the commencement of each session, 
to the Speaker of the House of Representatives, who shall 
lay the same before Congress for consideration : Provided, 
That nothing in this act shall be construed to authorize the 
re-examination and payment of any claim or account which 
has been once examined and rejected, unless reopened in} 
accordance with existing law.” 


The same provisions were carried with but little change 
into the act of July 7, 1884, 23 Stat. 254, constituting the 


existing law on that subject, which provides : 


“That the Secretary of the Treasury shall, at the com- 
mencement of each session of Congress, report the amount 
due each claimant whose claim has been allowed in whole 
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or in part to the Speaker of the House of Representatives 
and the presiding officer of the Senate, who shall lay the 
same before their respective Houses for consideration. 
And hereafter all estimates of appropriations and estimates 
of deticiencies in appropriations intended for the consider- 
ation and seeking the action of any of the committees of 
Congress shall be transmitted to Congress through the 
Secretary of the Treasury, and in no other manner; and 
the said secretary shall first cause the same to be properly 
classified, compiled, indexed, and printed, under the su- 
pervision of the chief of the division of warrants, estimates, 
and appropriations of his Department.” 


Under these provisions of law it Was the duty of the 
proper accounting officers of the Treasury to recelve, eX- 
amine and consider all claims arising under this act of 1S77 
after its amount had been exhausted, and it was the duty 
of the Secretary of the Treasury to report all claims allowed 
by the accounting officers to Congress. 

4. Had it been the intention of Congress to authorize 
under any circumstances a pro rata payment only of these 
claims, that intention would have been expressed, as it 
was, for instance, in relation to claims arising out of the 
illness and burial of the late President Garfield, as to 
which, after constituting a board of audit, and making an 
appropriation, it was enacted, “ That the aggregate amount 
of awards made by said board shall not exceed the amount 
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hereby appropriated.” (Act of August 5, 1882, sec. 6, 22 
Stat. 284.) 

4. These suggestions also answer the question as to the 
effect of the rendition of judgments by the Court of Claims 
up to $375,000 upon claims subsequently coming before 
the Court. The limit of $375,000 upon the appropriation 
has no effect upon the justice and validity of the claims 
themselves as acknowledged by that act to be “ due to mail 
contractors for mail service performed.” They are ree- 


ognized as: valid to their full amount. It could hardly 
have been expected that Congress would appropriate an 
absolutely unlimited sum for the payment of any class of 
Government obligations. In this instance it gave the next 
thing to it by appropriating a sum evidently regarded as 
nmple to cover all demands which might be presented. 
No reason appears, therefore, why the Court,of Claims 
should not give judgment for all amounts proved to be 
due within the description of the act, whether such amounts 
aggregate less or more than $375,000. 
Respectfully submitted. 
GEORGE A. KING, 
Attorney for Appellant. 
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THE INTER-STATE LAND CO. VS. THE MAXWELL LAND GRANT Co. 1 


] Pleas in the circuit court of the United States for the district 
of Colorado. sitting at Denver. 


Be it remembered that heretofore and on, to wit, the 20th day of 
December, A. D. 1888, came the Inter-State Land Company by 
John L. Jerome, its solicitor, and filed in said court its bill of com- 
plaint, and sued out of and under the seal of said court a subpcena 
in chancery against the Maxwell Land Grant Company. 

And the said bill is in words and figures as follows, to wit: 


Bill of ¢ omplaint. 


Unitep STATES OF AMERICA, | 
. . : ‘ » RS 
District Oi Colorado, j 


[In Equity. In the Circuit Court. 


To the judge s of the circuit court of the elghth judicial district of 
the United States of America, sitting in and for the district of 
Colorado: 


Tae Inter-State LAND Company, Complainant, 
US. , 


THe MAXxwetit Lanp Grant ComPANY, Defendant. } 


Your orator, the Inter-State Land Company, for its original bill 
of complaint, shows to the court— 


[. 


That the complainant is a corporation duly organized, constituted, 
and existing under and by virtue of the laws of the State of Colorado, 
with articles of incorporation duly executed and filed in the office of 
secretary of state of Colorado on the 22nd day of November, A. D. 
LSS6. and recorded al pape OU, in Book LD. In the office of said secre- 
tury of state, as the same will more fully appear by a copy of the said 

articles of incorporation, hereto annexed as Exhibit No. 1. 
2 That by virtue of said articles of incorporation your orator 
is entitled and duly empowered to contract and be contracted 
with, to sue and be sued, to plead and be lin pleaded, in all courts 
and places whatsoever. 

That the object for which your orator, the said Inter-State Land 
Company, was incorporated and duly empowered is to buy, lease, 
own in fee, and sell real estate in said Colorado and other States and 
Territories in the United States, and to do everything pertaining to 
such business. 


II. 


Your orator further shows to the court that the defendant, The 
Maxwell Land Grant Company, is a corporation duly organized, con- 
stituted, and existing under and by virtue of the laws of the King- 
dom of the Netherlands and doing business in the United States of 
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America, and more particularly in the State of Colorado and the 
Territory of New Mexico, pursuant to the laws of said State and 
Territory. 

That its principal places of doing business in the United States 
are at Cimarron, in the Territory of New Mexico, at Pueblo, in the 
State of Colorado, and at Chicago, in the State of Illinois. 

That from about the — day of ——, 188-, the said Maxwell Land 
Grant Company has been and still is a body corporate, duly em- 
powered to own, hold, and enjoy real estate in fee and otherwise, 
and to sell, lease, convey, use, and occupy the same, and by and in 
its said corporate name tosue and be sued, plead and be impleaded, 
in all courts and places whatsoever. 


[Tl]. 


Your orator further shows that on or about the 8th day of Janu- 
ary, 1841, Gaudalupe Miranda and Charles Beaubien, citizens of the 
Republic of Mexico, petitioned the Governor of New Mexico for a 

grant of public !ands, setting forth in said petition the locality 
3 where the said grant was desired by the following description, 
to wit: 

“The tract of land we petition for to be divided equally between 
us commences below the junction of the Rayado river with the 
Colorado and on a direct line towards the east to the first hills and 
from there running parallel with said river Colorado in a northerly 
direction to the opposite point of the Una de Gato; following the 
same river along the same hills, to continue of the east of the said 
Una de Gato river to the summit of the table land (mesa); from which 
turning northwest, to follow along said suminit until it reaches the 
top of the mountain which divides the waters of the rivers running 
towards the east from those running towards the west, and from 
thence following the line of said mountain in a southerly direction 
until it intersects the first hills south of the Rayado river, and fol- 
lowing the summit of said hills towards the east to the place of be- 
ginning.” 

And thereupon Armijo, the Governor, duly acceded to the request 
of the said petitioners, Miranda and Beaubien, and thereafter Such 
proceedings were had by the said Governor and other constituted au- 
thorities of said New Mexico that on or about the 18th day of April, 
1844, the said Armijo, as such Governor, made an alleged grant to 
the said petitioners which was confirmed by the departmental as- 
sembly of said New Mexico, at the place of Bircon del Rio Colo- 
rado. ‘Translations of said petitions and proceedings from the Span- 
ish language in which they were originally expressed are hereto 


annexed as a part of this billand marked Exhibit No. 2. 


lV. 


Your orator further shows that within the said boundaries set 
forth in said petition of said Miranda and Beaubien and the alleged 
grant in pursuance thereof by the said Armijo are embraced lands 
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in the county of Lis Animas, in the State of Colorado, de- 
i scribed as follows, to wit: Commencing on the southern 

boundary of the State of Colorado, in township 35 south, 
range 62 west of the 6th principal meridian, thence northeasterly 
through 35 and 34 south of ranges 62, 63.64, 65, and 66 west, town- 
ship 33 south of ranges 66, 67, and 68 west, township 32 south of 
ranges 68 and 69, to the northwest corner of the said alleged grant to 
Beaubien and Miranda; thence southerly through townships 82, 33, 
and 34 south of range 69 west, townships 54 and 35 south of range 
70 west, to the southern boundary of Colorado; thence easterly with 
said boundary to the place of beginning, containing about 265,000 
acres of the value of two million dollars. 

V. 

Your orator further shows to the court that on or about the 23rd 
day of January, 1857, proceedings were instituted before the then 
surveyor general, under the provisions of section 6 of an act of Con- 
gress entitled “An act to establish the offices of surveyor general of 
New Mexico, Kansas, and Nebraska, and to grant donations to 
actual settlers therein, and for other purposes,” approved July 22nd, 
1854, to enquire into the said alleged grant, and about the 17th day 
of September, 1857, the said surveyor general made report thereon 
as set forth in Exhibit No. 2, hereto annexed. 

Your orator further shows to the court that the fourth section of 
the act of Congress approved June Ist, 1860, entitled “An act to con- 
firm certain private land claims in the Territories,” wherein the said 
claim of Beaubien and Miranda was considered. it was provided 
that the said “confirmation shall only be construed as a quitclaim 
or relinquishment on the part of the United States, and shall not 
affect the adverse rights of any person OFr persons whatsoever.” 

Your orator further shows that upon the 19th day of May, 1879, 
a patent to said lands was issued by the Government of the United 
States to said Beaubien and Miranda, their heirs and assigns, con- 

taining the following provisions, to wit: “ But with the stip- 
5 ulation that, in virtue of the provisions of the fourth section 
of the said act of June twenty-first, A. D. one thousand eight 
hundred and sixty, this patent shall only be construed asa quit- 
claim or relinguishment ov the part of the United States, and shall 
not affect the adverse rights of any person or persons whomsoever.” 

Your orator shows that by virtue of the said act of Congress and 
the said patent your orator’s claim and titleto the said land was 
especially and especially to the lands hereinafter set forth and 
involved in this suit were in nowise affected and tnpaired; but, 
on the contrary thereof, your orator’s claim and title thereto were 
specifically reserved and exempted from from the operation of the 
said act of Congress and the said patent to the said Beaubien and 
Miranda and their heirs and assigns. 


VI. 
Your orator further shows to the court that by sundry and divers 
mesne conveyances, to wit, a deed executed on the 7th of April, 1858, 
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by L. Pablo Miranda, age alupe Miranda, to Li ucien 
B. Maxwell: a deed executed on the 14th of September, L858, by 
Charles Beaubien and wife to said M l leed 

19th of May. 1868. bv Gaudalupe Mirandato said Maxwell; a deed 
executed on the 4th of April, 1864, by by Frederick Muller and wife 
to said Maxwell; a deed executed on the 4th of April, 1864, by 
Joseph Ch ae thay ier and Wife to sald Maxwe 1 a de execul On Line 
20th of July, 1864, by Vital Trujillo and wife to said Maxwell; a 
deed executed on the 1st of february, 1867, by Jesus de Abreu to 
said Maxwell: a deed executed on th ist f January, 1870, by Paul 
Beaubien to said Max me) 
by Aloy Schenrich vadeltite call Maxwell; a deed executed on the 
3ist of May, 1866, by Alexander Hicklin and wife to said Maxwell, 
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and by virtue of a decree in chancery In the district court iol 


6 ‘the first myer district of the Territory of New Mexico, in 

the county of Taos, made on the 2Uth of May, 18605, In partt- 
tion in the cause of Alfred Dent ef al. vs. Gaudalupe Miranda et ai., 
the said Lucien b. Ase" sett the owner of all the right, title, 
and interest in said lands theretotor claimed by the said Charles 
Beaubi Sense ana Miranda as aerive irom the aforesaid al- 
leged gran ? en o and exceptins such parcels is had here tofore 
bee mn st ‘old bs e said Beaubien a 


Your orator further shows that by certain deeds executed by said 
Lucien B. Maxwell and wife to the Maxwell Land Grant and Rail 
way Company, a corporation of New Mexico, dated respectively April 
30th, 1879, an : , 
and Railway Company acquired all the right and title in and to said 
land which the said Luei | 
by virtue of the aforesaid conveyances and the decree specified in 


paragrap wh VI hereinbefore 


Your orator further shows that afterwards by two certain mort- 
gages or deeds of trust and certain proces lings aha conveyances 1 
virtue of the Samne or re Ing there Upon, R a mortgage der d mad bv 
the said Maxwell Land Grant and Railway Company to Thomas A 
Scott and Samuel Fe ton, dated June loth, 1870 Zz, a mortgage 


_ 
~ | 


deed made by the said Maxwell Land Grant and Railway Company 
to the Farmers’ Loan and Trust Company. a corporation of New 
York, dated November Ist, 1872; 3, the decrees, orders, and jud 
ments in chancery in the district court of Colfax county, 1n New 
Mexico, in the cause of Thomas A. Seott and Samuel Felton. trus- 
tees, vs. The Maxwell Land Grant and Railway Company and The 
Farmers’ Loan and Trust Company, atthe August and October term, 
cre one resonant td of the first above-described mort- 
page ; < the decree and judgni nt in chancery in the district court Ol 
Be Ate eseuts 


y e cause of The Farmers’ Loan and Trust Com- 
pany vs. The Maxwel 


rpher Grant and Railway Company, Thomas 
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A. ScoLt, Samuel S. elton, and William T Thornton, recelver-, at 


the October term, 1879, in and about the foreclosure of the 

i second above-described mortgage: 5, two deeds bearing date 

March 27th, 1880, executed by F. W. Clancey, a master in 

: chancery, by virtue of the said decrees and judgments purporting 
: to convey the sald lands LO Ie kK R S| rwit) and Pucien Birds- 
. eve; 6,a deed made by said Sherwin and Birdseye and wife to the 
defendant, The Maxwell Land Grant Company, the said defendant 
became the owner and proprietor of all the right, title, and interest 
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which become due shall have the right 


of the Republic in London on the day of 
quire of them in exchange for such coupons 
value, viseed in like manner by the minister of th 

court, and these shall be received on presentation as ready money 
in payment of a sixth part of the duties collected at the maratime 
custom-houses of Vera Cruz and Santa Anna de Tamaulipas. The 
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d stock the Mexican Gov- 

ernment, in the nau { the nation, specially pledges one hundred 
millions of acres of bli in the departments of the Californias, 
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Chihuahua, New Mexico, S mora, ana lexas as a special guarantee 
of said stock until the total ext 


tion of such debts; but if any sale 
shall be made of lands so pledged it shall be at least at the rate of 
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four acres to the pound, and the proceeds shall be paid by the pur- 
chaser to the government agent in London, from whom alone he 
t 


can receive the corresponding serip, and they shall use the product 
of the sale in the redemption of the bonds of the new consolidated 
stock, which also may be received in payment for said lands at the 
price sald bonds bear in the market. 

“8. The proper period for making the application for a change of 
securities treated of in article 2 of this decree will be from the day 
on which the appropriate notice Is published In London by the 


agents of the Republic till the corresponding day of the following Ne 

year; when this period shall have passed no further opportunity -} 

shall be afforded for such change. ; 
“9. During said period and until the thirty-first day of Decem- ) 


ber, 1839, the holders of the bonds of the consolidated stock shall 
have the right either on receiving them from the agents or at any 
other time for the purpose of extinguishing the same at the rate 
aforesaid of four acres to the pound sterling; but if this be not done 
before the first of January, 1540, although the right will be at all 
times recognized of extinguishing these bonds by recelving the 
scrip in like manner with ten per cent. premium, there shall not be 
granted to them more than three acres of land to the pound ster- 
ling. : 
“10. Finally, those foreigners who in virtue of the serip which 
they hold come to the Republic and establish themselves in their new 
estates shall acquire from that moment the title of colonists, and a 
hts and advantages i 
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they and their families shall enjoy all the rig 
which are or may be granted by law to naturalized foreigners, and 
on the same conditions, but it shall not be allowed that there be held y 
by a single person or the owner more than a league square of five 

thousand varas of regadio, four of superficie temporal, and six 

leagues of superficie de abrevadero; and the usufruct of the mines 

which are found in said lands shall be subject to the provisions of 

the general mining ordinances,” (Cireulated Ol) the Ssatne day by ’ 
the department of the treasury aud published on edict on the sev- 
enteenth of May following.) 


Your orator further shows that by virtue of said law, which re- 
mained in full force and effect at the date of the alleged grant bv 
the said Armijo to said Beaubien and Miranda and during all the 
proceedings connected therewith, the colonization and empresario 1 
laws of Mexico theretofore in force were wholly abrogated and an- 
nulled, and that by reason thereof the said Governor Armijo had 
no power or authority to make any grant or concession to colonizers 
or empresarios in the departments of ‘Texas, Chihuahua, New 
Mexico, Sonora, the Californias, or the ancient district of Santa 
1] Your orator further shows to the court that by virtue of 

the said law of the 4th of April, L857, and the sald decree of 
the supreme government of Mexico passed in pursuance thereof on 
the 12th day of April, 1837, the said Governor Armijo was pro- 
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ernor of Coahuila-Texas, including the lands involved in this suit, 


hereinafter more specifically described, vested in the said Royuela 
and Beales, their heirs and assigns, subject to the defeasance con- 
tained in the conditions subsequent set forth in said grant. 
Your orator further shows that the lands embraced in the alleged 
grant by Armijo to thesaid Beaubien and Miranda in this bill herein- 
before described, including the said lands in Las Animas 
ld county,and esp cially the landsinvolved in thissuit hereinafter 
spec ifieal] vy dese ribed, are embrac din and compris a part ol 
the lands the title to which vested in said Rovuela and Be: 
virtue of the grrant thereof made to them DY the Governor of Coa- 
-huila-Texas, as hereinbefore set forth. 
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Your orator further shows to the court that Ipon the 1] 
October, 18382, the said Rovuela ¢ lid, by his deed of conve vance d uly 
executed on that day, convev to the sald Beales his entire right, title. 
and interest in all of said lands including the lands involved tn this 
suit and lhereinaft r more specif cally set forth), whereby the said 
Beales became the sole and exclusive owner thereof, as the same will 
more fully appear by a copy of said deed contained in Exhibit No. 


} 7 


4, hereto annexed and made part of this bill 


~ 


XII. 


Your orator prise wad shows LO the court that afte rward thre said 
Beales removed to the city of New York,in the State of New 
there, upon the 2nd day of July, 1875, he made, published, and de- 
clared his last will and testament (a true copy of which is hereto 
annexed, marked Exhibit No.5 and made part ae reof), whereby the 

said Beales devised all of his property, including all the pr her 
inbefore dexecribed and involved in this suit, to “sewn A 
Beales and Adelaide Kerrison Jaffray, formerly Beales (his only 
children), and Anita Exter, the sister of the half blood of the said 
Alfred James Gcreaves Beales and d Adelaide Ke rrison Jaffray, LO be 
equally divided between them, share and sh: re alike, and in case of 
the death of one or more of the said three devisees before the decease 
of the said Jobn ( ‘harles Beales without issue the sald real estate to 
go to the survivor or survivors. 
14 Your orator further shows that on or about the 29th dav of 
September, 1879, said John Charles Beales di parted this life in 
the said city and State of New York; whereupon his said last will was 
duly admitted to probate on said last-named day in thecourt of thesur- 
rogate of the said city of New York; and the executors named in said 
will having made renunciation of their rights as such executors, the 
said James A. G. Beales was duly appointed administrator, with the 
will annexed ; whe reupon letters testamentary were issued tolhim. A 
copy of said will and letters testamentary are hereto annexed and 
made part hereof, marked Exhibit No. 5. 
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November, A. D. 1886, the said James A. G. Beales. as such admin- 
istrator, with the will annexed, and for himself, as one of the devisees 
therein named, together with the said Adelaide K. Jaffray and her 
husband, J. Hamilton Jaffray ; Anita Exter, and Eugenia K. Beales, 
the wife of said James A. G Bi iles, bv their deed of tha date, duly 

| | ) ‘hilds, of Kan- 
sas Citv, Missouri, all the real estate embraced in and described in 
sald rrant made by the said Governor of ¢ ahutila-lexas tO suid 
hovuela and Beales, including the real estate hereinbefore set forth 
in this bill as being within the boundaries named and prescribed in 
the said alleged grant to Beaubien and Miranda, and embracing 
more particularly the said lands located in Las Animas county in- 


. 
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volved in this suit and hereinafter more specifically set forth. 
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Your orator further shows to the court that by reason of the said 


erant to Royuela and Beales, said will and letters testamentary, and 
sald mesne COU VCValhces the title to all the said lands described In 
this bill of complaint, including the lands involved in this suit and 
hereinafter specifically described, became and is absolutely vested 
n the said complainant, The Inter-State Land Company, which is 


the sole and exclusive owner thereof. 

Your orator further shows to the court that your orator, the said 
Inter-State Land Company, is In the actual and exclusive possession 
by its tenants of the following parts and parcels of the said land 
hereinbefore described in this bill of complaint and situated in the 
county of Las Animas, State of Colorado, to wit: The southeast 
quarter or the northeast quarter and the east half of the southeast 
quarter and the south west quarter of the southeast quarter and the 
east half of the northeast quarter and the east half of the southeast 
quarter of section 30, in township 35 and range 68, in the Stonewall 
Valley, of great value, to wit, of the value of five thousand dollars. 

Also a certain tract of land about one-half mile wide and two 
miles long at the junction of Loranz canon with Alamosa cation, 
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canons on the south side of the Purgaiorie or Rio Las Animas, in said 
county, and being the place now occupied by John Bb. Lay, as 
16 tenant of this complainant, as a farm and stock ranch. 


Also that portion of what is known as the south valley of the 


Stonewall country in said county, described as follows : Commenc- 
ing at a point on the ee bluff of the south branch where said 
bluff is inte rsected by the | ‘ae ains thence following the base 
of said mountains in a norther! - direction one mile to a point ; 
thence westerly aCTOSS said ~ seg Valley LO a point at the base of 
opposite mountains ata pile of rocks; thence along the base of said 


mountains in a southerly direction to the point of the north bluff 


of said south branch; thence eastwardly and along the top of said 
nort th bluff of sald soul h braneh LO the place ol beginning, ol creat 
value, to wit, of the value of ten thousand dollars 

All that real estate situate, ly ing, and being in what Is known as 
the Stonewall country, in the said county of Las Animas, more par- 
ticularly described as follows, to wit: Commencing at the northeast 


corner of the northwest quarter of section 50, township 535, range 603, 

thence due wesi one-half mile lo a port thie nce due south One- 

half miletoa point; thence due « ast one-half mile toa point; thence 
| 


due north one-half mile to the place of beginning, the same being 


how occupied and in the posse ssion of Anderson Duling as tenant 
of the said Inter-State Land Company, by virtue of lease thereof, in 
pursuance of law. 

Also the south half of the southwest quarter and the south half 
of the southeast quarter of section 28 and all of section 33, in town- 
ship 35 and range 67 west,in the said county of Las Animas 

Also section 34, in township 35 south, of range 67 west, of sixth 
principal meridian, and section 5, in township 34 south, of range 67 

west, of the sixth principal meridian. 
17 Also all the tracts and parcels of land in said county of 
Las Animas situate and being in what is known as the Stone- 
wall country, to wit: South half of the southeast quarter of section 
19 and the north half of the northeast quarter and the southwest 


quarter of the northeast quarter of section 30, in township 33 of 


south range 68, being the lands known as the Chaplin ranch, at Stone- 
wall, in said county. 

Also the east half of the northeast quarter and the west half of 
the northeast quarter of section 31, township 33 south, range 68 
west. 

Also the following-described tracts and parcels of land lying and 
being in what is known as the v: ley o! om Middle Fork of the 
Purgatorie river and about one-half mile east of the Stonewall post 
office, in the said county of Las Animas, as follows, to wit, lying 
and being and adjoining that certain tract of iand leased by the 
Inter-State Land Company to Leandro Chavez by lease of date No- 
vember 28th, 1888, on the north side thereof. 

Also that portion and tract of land occupied by George Louns- 
berry, more particularly described as follows, to wit, the said 
George Lounsberry being a tenant of the said Inter-State Land 
Company as to the lands in said county of Las Animas and being 
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occupied by the said George Lounsberry as a stock ranch at Stone- 
wall, and the other part and parcels of said lands, commencing 
twenty-three feet and one hundred and two and a half north of the 
southwest corner of the northeast quarter of section 20, township 
d3 south, range 68 west, and running in a northerly direction 78 
teet to a point; thence northerly 60 feet to a point ; thenee south- 
erly to intersection of west half of middle ditch; thence following 
easterly bank of said ditch 40 feet; thence easterly to place of be- 
olnning. 

Also all that portion of the southwest quarter of the northeast 
quarter of section 20. township oo south, range 68, commencing at 

t chains east of the one-half-mile corner and 20 feet north of 
LS the section line; thence 78 yards east to a point ; thence 
therly 78 vards to a point; th 78 yards to a point. 
that certain tract situate in the valley of the Middle Fork 
of the Purgatorie river, in said county of Las Animas, about one and 
one-fourth mile east of the Stonewall post office, in said county, said 
tract of land being bounded on the northerly side by the summit of 
a ridge on the north side of said valley,and on the south side by the 
base of the mountain on the opposite side of the river, and bounded 
on the east and west by a straight line drawn across the valley to 
the end of the north and south boundary lines. 

Also all of the following-deseribed r | estate, to wit: All the fol- 
lowing tracts and parcels of land situated in said county of Las Anl- 
mas, on the middle portion of the Purgatorie river, about two miles 
east of the Stonewall post office, in the county of Las Animas, State 
of Colorado, bounded as follows: Commencing ata point which ts 
the center of that certain round mound peak Ol ridge northeast of 
northeast of house of David Trujillo, thence northwardly and along 
the summit of said ridge on north side of said farm or stream a dis- 
tance of two hundred yards to a point on summit of said ridge, 
thence In a southerly direction and across the valley loa point at 
the base of the mountain ridge on southerly side of valley marked 
by a stake near a pine tree, thence eastwardly and along the buse of 
suid mountain to the corner of the fence enclosing said lands, thence 
northwardly across said valley and along a line of fence and ex- 
tended on to the place of beginning, said land being occupied by 
sald David Trujillo. 

Also that certain portion of the valley or park lying immediately 
back of that certain natural object called the Stonewall, as is em- 
braced within the following limits: Bounded on the south by a fence 

that is the boundary line between the lands now claimed by 
1!) Julius E. Clark and the lands occupied by Joseph Hagen, the 

easterly line being the summit od said stone wall, a distance 
of one mile from the point where said fence, if extended, would tn- 
tersect the summit of said stone wall, the westerly line being the 
base of the mountain ridge running parallel and west of said wall, 
and the northerly boundary being a line across said valley one mile 
north of said southern line and parallel with and extending from 
the summit of said mountain to the base of said mountain. 

Your orator further shows to the court that the aggregate value of 
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the said lands involved in this suit and hereinbefore specifically 
described, of which your orator has possession as aforesaid by its 
said tenants, is of great value and of the value of two hundred 
thousand dollars. 

XV. 

Your orator further shows to the court that said defendant, said 
Maxwell Land Grant Company, by — of the said alleged grant 
to said Beaubien and Miranda, said act of Congress and patent In 
conformity thereto, and the various mesne conveyances to defend- 
ant, as hereinbefore set forth, is claiming to be the sole and ex- 
clusive owner of the property described in this bill, situate in said 
Las Animas county, and particularly the property hereinbefore 
specifically described as being In the possession of your orator by its 
tenants, as aforesaid. 

Your orator further shows to the court that, in maintenance of such 
assertion of title on the part of the said Maxwell Land Grant Coin- 
pany, the said defendant, The Maxwell L and Grant Company, is now 
prosecuting a suit In equity, pen pete) in this honorable court, against 
the tenants of your orator, the Inter-Stat 
lands hereinbefore specifically deseribed, of which your orator has 

the legal and exclusive possession, in which suit In equit 
20 the said defendant, The Maxwell Land Grant Company, — 1s 


C L and Company, as LO the 


the complainant therein, charges that the said tenants of 


your orator, together with other persons, have located on portions of 
said lands embr: iced in the limits prescribed in said alleged grant 
to Beaubien and Miranda, embracing the lands hereinbefore specifi- 
cally described, which are in the possession of your orator as afore- 
said; and, further, in said suit in equity the said Maxwell Land 
Grant Company is claiming to be the sole and exclusive owner of 
your orator’s said lands he reinbefore specifically described and occu- 
pied by your orator’s tenants as aforesaid, — In said suit said Max- 
am Land Grant Company alleges that the title and claim of title of 
your orator’s tenants is subordinate and inferior to the title claimed 
by the said Maxwell Land Grant Company thereto and casts a cloud 
on the alleged title of the said Maxwell Land Grant Compat lV 
thereto, and in said suit the said Maxwell Land Grant Company 


further charges that the use and occupancy of the said lands by 


your orator’s tenants Is illegal and wrongful, and that their acts of 
depasturing the grass growing thereupon by herds of cattle, sheep, 
and goats are wrongful and constitute tre Spasses upon sald premises, 
and in said suit the said Maxwell Land Grant Company asks for the 
writ of injunction against your orator’s tenants to restrain their said 
use al) 1d enjoy ment of the posse ssion of sal premises, and that they 
be removed by the order of the court from the occupation thereof, 
and that their right, title, and claim of title be, by the decree of this 
court, be declared inferior and subordinate to the alleged claim of 
the said Maxwell Land Grant Company. 

Your orator further shows to the court that the said defendant 


The Maxwell Land Grant Company, is also prosecuting actions of 


ejectment against your orator’s tenants to oust them from the pos- 


—s 


———— 
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session and use and enjoyment of the said premises, and that 
21 the said actions of ejectment and suit in equity are all pend- 

ing in this honorable court, and are based upon the said 
alleged grant to Beaunien and Miranda, said act of Congress and 
patent in conformity thereto, and said mesne conveyances, whereby 
the said Maxwell Land Grant Company is claiming to be the sole 
and exclusive owner of all the right and title to the said premises 
involved in this suit and the right to the possession and enjoyment 
thereof, to the utter exclusion and to the great injury and damage to 
your orator and its said tenants. 

Your orator further shows to the court that the said acts and 
doings of the said Maxwell Land Grant Company, and its said claim 
and assertion of title to the premises involved in this suit, and its 
attempts to enforee the same by means of said actions of ejectment 
and suit in equity against your orator’s tenants casts a cloud upon 


2 ioe 


the title of your orator to the said lands involved in this suit. 

Your orator further shows to the court that the said defendant, 
The Maxwell Land Grant Company, is threatening to Institute either 
actions of ejectment against others of your orator’s tenants, and is 
also and about to enter upon and take actual possession of other 
vacant tracts of land belonging to your orator, and being portions 
of the lands hereinbefore specifically deseribed as being situate in 
the county of Las Animas, thereby rendering necessary a multitude 
of actions at law by your orator for the recovery of the possession 
thereof. 

And forasmuch as your orator is remediless in the premises by 
the strict rules of the common law, and is relievable only in a court 
of equity, where matters of this nature are properly cognizable and 
relievable; and forasmuch as by this means only can a multiplicity 
of actions at law be prevented, all depending upon the same right 
and involving the same question; and forasmuch as the said actions 

and doings of the defendant work great and irremediable 
22 damage and injury to your orator: Therefore your orator 
prays that as to it, the Inter-State Land Company, the said 
alleged title and claim of title of the Maxwell Land Grant Company 
may by the proper order and decree of this honorable court be for 
naught held and esteemed, and that so far as the same affects the 
lands involved in this suit that the said alleged grant to Beaubien 
and Miranda, said act of confirmation and patent, and all the mesne 
conveyances aforesaid from which the said defendant, The Maxwell 
Land Grant Company, deduces and asserts its claim to the lands in- 
volved in this suit may, as to your orator, be declared void for any 
and all purposes whatsoever; and that the said defendant, The Max- 
well Land Grant Company, and each and every person claiming by, 
through, or under it may be forever enjoined from asserting any 
title to or any interest in any of the lands; and that the Maxwell 
Land Grant Company may be perpetually enjoined from the further 
prosecution of the said suit In equity and actions of ejectment 
against your orator’s said tenants and from attempting to lease, 
convey, — occupy any of the said lands or any part thereof, and 
that your orator may be decreed to have the legal title to the prem- 
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ises hereinbefore described, and for such other and further relief as 
the nature of this case may require and to this honorable court may 
seem meet. 

May it please vour honors to grant unto your orator a writ of sub- 
pcena issuing out of and under the seal of this honorable court, 
directed to the defendant, The Maxwell Land Grant Company, com- 
manding it on a day certain therein to be named to appear in this 
honorable court and then and there a true, full, direct, and perfect 
answer to make to all and singular the premises (but not under oath, 
the requirer.ent of which is hereby expressiy waived,) and further 


to perform and abide such further order, direction, and decree 
herein as nay be made against the said defendant and as to 
20 this honorable court may seem meet and according to equity 


and good conscience; and your orator, as in duty bound, will 
ever pray. 
J. KE. MARTIN, 
JOHN L. JEROME, 
AARON 8. EVEREST, 
ALEX. GRAVES, 


All UE for ¢ omplainanet. 


Exuisit No. 1. 
A rlicl 5 of Incorporation of the Inte r- Slate Land Company of ( olorado. 


Be it known that we, the undersigned, Newton B. Childs, James 
F. Hadley, Thomas Carney, Charles Goodnight, Orville H. Nelson, 
W. H. Lord, and William VY. Cinilds, hereby associate ourselves to- 
gether for the purpose of forming il private corporation under the 
laws of the State of Colorado, and do hereby certify under our hands 
and seals: 

Article 1. That the name of the corporation shall be “the Inter- 
State Land Company.” 

Article 2. That the objects for which this corporation is formed 
and organized are to engage in the business of buying, leasing, own- 
ing, and selling real estate in Colorado and other States and Terri- 
tories in the United States and doing everything that belongs or 
pertains to such business. 

Article III. That the amount of the capital stock of this corpora- 
tion shall be ten million dollars, and shall be divided into one hun- 
dred thousand shares of one hundred dollars each. 

Article IV. That the term of existence for which this corporation 
is organized shall be twenty years. 

Article V. Lhat the number of directors or trustees of this corpora- 
tion shall be seven, and the names and residences of those who are 
chosen for the first vear are— 

Newton Bb. Childs, Kansas City, Mo. 

James IF. Hadley, Kansas City, Mo. 

Thomas Carney, Leavenworth, Kansas. 

Charles Goodnight, Paloduro, Texas. 

Orville H. Nelson, Burlingame, Kansas. 
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W. H. Lord, Burlingame, Kansas. 

Wm. V. Childs, Kansas City, Mo. 

Article VI. That the principal office of this company and where 
its business shall be carried on shall be at Denver, Arapahoe county, 
Colorado, with branch office at Kansas City, Missouri, where meet- 
ings of its directors and stockholders may be held,and atsuch other 
places as the business of the company may require. 

[In testimony whereof we have hereunto subscribed our names and 
affixed our seals this 12th day of November, A. D. 1886. 

NEWTON B. CHILDS. | SEAL. | 
JAMES F. HADLEY. SEAL, 
THOMAS CARNEY. /SEAL. 
CHARLES GOODNIGHT. [seat. 
ORVILLE H. NELSON. SEAL. 


W. H. LORD. SEAL. | 
WM. V. CHILDS SEAL. | 
24 STATE OF MissourRI, | 


. f SS 
County of Jackson, { ~ 


Be it remembered that Newton B. Childs, James F. Hadley, Charles 
Goodnight, Orville H. Nelson, W. H. Lord, and Wm. VY. Childs, who 
are personally known to the undersigned, a commissioner of deeds 
for the State of Colorado, to be the same persons whose names are 
subscribed to the foregoing instrument of writing as parties thereto, 
this day appeared before me and acknowledged that they executed 
the same as their free act and deed for the purpose therein men- 
tioned. 

[In testimony whereof I have hereunto set my hand and affixed 
my official seal this 12th day of November, A. D. 1886. 

hRED. W. PERKINS, 


Commissioner of Deeds for Colorado at Kansas City. 


(endorsed :) A rticles of incorporation oO} the [Inter-State Land Com- 
pany of Colorado, with protest. Filed in the office of secretary of 
state of Colorado on the 22nd day of November, A. D. 1886, at 5 
o'clock p.m. Recorded in Book 15, page 30. Melvin Edwards, 
secretary of state. 


Exnisit No. 2. 


lor the year- one thousand eight hundred and forty and one thou- 
sand eight hundred and forty-one. 


Most Excetient Str: The undersigned, Mexican citizens and 
residents of this place, in the most approved manner required by 
law state— 

That of all the departments in the Republic, with the exception of 
the Californias, New Mexico is one of the most backward in intelli- 
gence, industry, manufacture, &c., and surely few others present the 
natural advantages to be found therein, not only on account of its 
abundance of weter, forests, woods, and useful timber, but also on 

d—1267 
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account of the fertility of the soil, containing within its bosom rich 
and precious metals, which up to this time are useless for the want 
of enterprising men who will convert them to the advantage of other 
men, all of which productions of nature are susceptible of being used 
for the benefit of society in the department, as well as of the entire 
government, if they were in the hands of individuals who would 
work and improve them. An old and true adage says, “ What is 
the business of all is the business of none.” ‘Therefore while the 
fertile lands in New Mexico, where without contradiction nature has 
proven herself more generous, are not reduced to private property, 
where it will be improved, it will be of no benefit to the department, 
which abounds in idle people, who for the want of occupation are a 
burden to the industrious portion of society, while with their labor 
they could contribute to its welfare and honestly comply with their 
obligations. [dleness, the mother of vice, is the cause of the in- 
crease of crimes which are daily being committed, notwithstanding 
the severity of the laws and their rigid execution. The towns 
are overrun with thieves and murderers, who by this means alone 
desire to procure their subsistence. We think it a difficult task to 
reform the present generation, accustomed to idleness and hard- 
ened to vice; but the rising one, receiving new impressions, will 
easily be guided by principles of pure morality. The welfare of a 
nation consists in the possession of lands which produce all the 
necessaries of life without requiring those of other nations, and it 
cannot be denied that New Mexico possesses this great advantage 
and and only requires industrious hands to make it a happy resi- 
dence. ‘This is the age of progress and the march of 
25 intellect, and they are so rapid that we may expect, at a day 
not far distant, that they will reach even us. Under the 
above conviction we both request your excellency to be pleased to 
grant us a tract of land for the purpose of improving it without in- 
jury to any third party, and raising sugar beets, which we believe 
will grow well and produce an abundant crop, and, in time, to estab- 
lish manufactories of cotton & wool, & raising stock of every de- 
scription. The tract of land we petition for, to be divided equally 
between us, commences below the junction of the Rayado river with 
the Colorado and in a direct line towards thie east to the first hills, 
and from there running parallel with the said River Colorado in a 
northerly direetion to opposite the point of the Una de Gato, follow- 
ing the same river along the same hills, to continue to the east of 
said Una de Gato river, to the summit of the table land (mesa), from 
which turning northwest to follow along said summit until it reaches 
the top of the mountain which divides the waters of the rivers run- 
ning towards the east from those running towards the west, & from 
thence following the line of said mountain in a southwardly direc- 
tion until it intersects the first hills south of the Rayado river, 
and following the summit of said hills towards the east to the place 
of beginning. Fer the reasons above expressed and being the heads 
of large families we humbly pray your excellency to take our joint 
petition under consideration and be pleased to grant us the land we 
petition for, by doing which we will receive grace & justice. We’ 
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swear it is not done in malice. We protest good faith and whatever 
may be necessary, ete. 
GAUDALUPE MIRANDA. 
CARLOS BEAUBIEN. 

Santa Fe, January 8, 1841. 

SANTA Ir, January 11th, 1841. 

In view of the request of the petitioners and what they state 
therein being apparent, this government, in conformity with law, 
has seen proper to grant and donate to the individuals subscribed 
the land therein expressed in order that they may make the proper 
use of it which the law allows. | 

ARMIJO. 

Taos, February 12, 1848. 

Taos, February 12th, 1848. 
Don Cornecio Vigil, justice of the peace : 

The undersigned, Mexican citizens «& residents of this depart- 
ment, appear before you in the most proper manner provided by 
law and state that, having received from the government of the 
departm« nt a grant to the public land set forth in the acco pany- 
Ing plat, as will be seen by the superior decree attached to the mar- 
gin, and having no title of possession which will secure our legal 
property and prevent any one disturbing us in it, we request you to 
consider us as having presented ourselves and without delay execute 
the same to be used according to our righits. 

We therefore request you to comply with our request, justice 
being what we impetrate. Weswear not to act with malice, & in 
\\ hate ver may be nece ssary, NC. 

EE MIRANDA. 


GAUDALUI 
BEAUBIEN. 


CARLOS 


Taos, February 13th, 1843. 

Considered as presented and received as far as the law allows. I, 
the present justice, with those in my attendance and instrumental, 
will proceed to the place mentioned in the accompanying 
documents & let the possession solicited be given to the 
petitioners in order that it may be held by them, their heirs 
and successors, according to law. Citizen Cornelio Vigil, justice of 
the peace of the first demarkation of ‘Taos, so provided, ordered, 
and signed, with those in attendance. I certify. 


CORNELIO VIGIL. 


20 


Attending: 
BUENAVA VALDEZ. 
Attending : : 


JUAN MANUEL LUCERO. 


In the town of Taos, on the twenty-second of February, one thou- 
sand eight hundred and forty-three, I, citizen Cornecio Vigil, justice 
of the peace of this precinct, by virtue of what has been ordered in 
the foregoing decree, proceeded to the land referred to by Don Gaud- 
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alupe Miranda and Don Carlos Beaubien in the foregoing petition, 
& being there with those in my attendance and instrumental wit- 
nesses, which for that purpose were appointed, we proceeded to 
erect the mounds according as the land is described in the accom- 
panying petition and which corresponds with the plat to which I 
attach my rubric, and, commencing on the east of Red River, a 
mound was erected, from whence, following in a direct line in an 
easterly direction, to the first hills, another mound was erected at the 
point thereof, &, continuing from south to north on a line nearly 
parallel with Red River, a third mound was erected on the north 
side of the Chicorica or Chacuaco mesa (table land); thence, turning 
towards the west and following alongside the said table land of the 
Chacuaco, to the summit of the mountain, where the fourth mound 
was erected ; from thence, following along the summit of said matin 
ridge from north to south, to the Cuesta del Osha, one hundred varas 
north of the road from Fernandez to the Lugana Negra, where the 
fifth mound was erected; from thence, turning again to the east 
towards Red River & following along the southern side of the table 
lands of the Rayado & those of the Gonzalitos, on the eastern point 
of which the sixth mound was erected ; from thence, followiug in a 
northerly direction ; | again reached Red River on its western side, 
where the seventh and last mound was erected op posite to the first, 
which was erected on the eastern side, and, being registered, | took 
them by the hand, walked with them, caused them to throw earth, 
pull up weeds, and show other evidence of possession, when the act 
was concluded, the boundaries being determine< ‘v'thout any claim 
whatsoever to the injury of any third party, as I, t? e aforesaid jus- 
tice, in the name of the sovereignty of the ration (which may God 
preserve), I gave to the aforesaid Don G. Miranda and Don. C. Beau- 
bien the perfect and personal possession asked for by them, in order 
that it may answer asa sufficient title for them, their children and 
successors, In which I will protect and defend them, & I direct that 
they be not deprived of said land without having been first heard & 
judgment rendered according to law. 

In testimony whereof I signed, with those in my attendance and 
instrumental witnesses, who were citizens Jose Maria Valdez, Pablo 
Java Millo, and Pedro Valdez, who were present and residents of 
this precinct. To which I certify. 


CORNELIO VIGIL. 
Instrumentals : 
JOSE MARIA VALDEZ. 
PABLO JAVAMILLO. (Seal fourth, two reals.) 
PEDRO ANTONITO VALDEZ. 
JUAN MANUEL LUCERO. 


bo 
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Years one thousand eight hundred and forty-four and one 
thousand eight ‘bundred and forty- five. 


Most Exce.Luent Sir: Citizen Carlos Beaubien, native of Canada, 
but naturalized & resident of this department, in the jurisdiction of 


San Fernandez de Taos, for himself and in the name of his associate, 
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D. Gaudalupe Miranda, native of the Mexican Republic, appears 
before you with due respect & in the most approved manner pro- 
vided by law & convenient to him, and states that, being about to 
undertake the cultivation of the lands which by virtue of a petition 
which we presented to the local governor on the 8th day of January, 
1841, asking that the public lands at the place of “ El Rincon del 
Rio Colorado” be granted to us, including the Rargado & Ponil 
rivers, &c., and as there was no injury done to any third party our 
petition was acceded to, as may be seen by the decree issued on the 
lith day of January in the same year by the most excellent gover- 
nor & commander general, Don Manuel Armijo, which is contained 
on the margin of our deeds, I have been prevented from carrying 
those projects into effect on account of the decree of the 27th of Feb- 
ruary last, issued by your excellency, & which, through your secre- 
tary, was communicated to the prefecture of the first district. In 
order that, paying attention to the petition addressed to your excel- 
lency by the curate Martinez & others in reference to a grant of 
lands made to the citizen of the United States, Mr. Carlos Bent, and 
that all use made of them be suspended, | have to state to your ex- 
celleney, in defence of those lands, which are in our possession, ac- 


petition addressed to your excellency by the curate Martinez & 
others is founded upon an erroneous principle, as the aforesaid Mr. 
Bent has not acquired any right to the said lands. It is therefore 
very strange that the curate Martinez & others pretend to involve 
our property, as it has no connection with that of that individual ; 
therefore it is to be presumed the necessary consequence must be 
that the curate Martinez and his associates do not know to whom 
those lands belong uor their extent, as he states that a large number 
of leagues were granted, when the grant does not exceed fifteen or 
eighteen, which will be seen by the accompanying judicial certifi- 
cate. ‘They also state in the petition referred to, as | am informed, 
that those lands are recognized as commons, where the stock of those 
towns 1s pastured. Here is another error, when the same curate 
states that is the place where buffaloes are hunted, very evidently 
making a palpable contradiction. He also states in his celebrated 
petition to the supreme government, praying that the natives be not 
allowed to hunt that most abundant game for fear that the race weuld 
be extinguished on account of their unnecessary butchery at im- 
proper seasons, & it has removed so far that it takes several months 
to reach it, & being at so great distance, can it be supposed that 
travelling at a moderate gait it can be reached in one or two days ? 
Therefore I believe that their claims to the lands granted are assigned 
to Mr. Charles Bent is a fraudulent one, & as the claim is made 
against that individual I do not see that we should be deprived of 
its productions, our object being to put it under cultivation, & not 
only does the suspension of labor on those lands injure us, for the 
reason of having incurred heavy expenses, but also a considerable 
number of familiesand industrious men, who are willing and ready 
to settle upon these lands, and to whom we have given lands, a list 
of which individuals I accompany in order that your excellency, see- 
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ing their number, may determine what may be proper, and even if 
it were beneficial to the entire department that—(torn). In 
28 order that your excellency may determine whether it is just 
or not I accompany the documents that attest our title, re- 
questing that they be returned. Therefore | pray your excellency 
that we be allowed to remain in tle free use of our property, by 
which I will receive grace and justice, which | impetrate. I swear 
it is not done In malice, Xe. 
Santa Fé, April 13th, 1844. 
CHARLES BEAUBIEN. 


SANTA IE, Apri 14th, 1844. 


This office, collecting all the precedents in reference to the matter, 
will refer these proceedings to the most excellent departmental as- 
sembly in order that it may give its opinion. 
LENA. 

JOSE J. ZUBIA. 


Most ExceLLent Sir: In session to-day this most excellent as- 
sembly, in consideration of your excellency’s decree, has resolved 
upon the following opinion : 

This most excellent assembly, being 
Mr. Charles Beaubien, in which he sta 
name of his associate, Miranda, that in consequence of an order 
issued by the most excellent Governor Don Mariam Chavez the free 
use and benefit of their possession was forbidden them, and that 
this was done on account of a petition made by the priest, Martinez, 
and the chiefs of the Pueblo of Taos falsely stating that this land 
was granted to Mr. Charles Bent and other foreigners, the said 
statement of the priest, Martinez, and associates being untrue, this 
assembly believing that the order of suspension having been based 
upon a false staternent,and in view of the documents which accredit 
the legitimate possession of Miranda and Beaubien and their desires 
that their colonies shall increase in prosperity and industry, for 
which purpose he has presented a long list of persons to whom they 
have offered lands for cultivation and who shall enjoy the same 
rights as the owners of the land; that the government having dic- 
tated the steps for the sole object of ascertaining the truth, and the 
truth having been ascertained and the right of the party established, 
is of the opinion that the aforesaid superior decree be declared null 
and void, and that Miranda and Beaubien be protected in their 
property as having been asked for and obtained according to law. 
This is our opinion, but your excellency may determine what you 
deem proper. 


nformed of the petition of 
for himself and in the 


FELIPE LENA. 
AUGUSTIN DURAN. 
ANTONIO LENA, 


DONACIONO VIGIL, 


Acting Secretary. 
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SANTA Fr, April 18th, 1844. 

In view of the foregoing opinion of the most excellent assembly 
of the justice of the cause of the petitioner for himself and for his 
associate, Miranda, concerning the grant made tothem by Governor 
General Manuel Armijo, and the illegal petition of the curate, An- 
tonlo Jose Martinez. and associates, in which they state the lands 
of the Rincon del Rio Colorado was granted to foreigners, the order 
of the 27th ol February, issued by this governinent, forbidding the 


mf 


free use of the land in question is repealed, and Messrs. Beaubien 
and Miranda are fully authorized to establish their colonies accord- 
ing to the offers made by them when they petitioned for the land 
which has been granted to them. Let this be transmitted to the 
prefect in order that he may issue his orders in accordance with 
this decre 
29 In ihe absence of the secretary and by the direction of his 
exceliency the vovernor, 
LENA. 
DONACIONO VIGIL, 


Acting Ne CT lary. 


Rio Arripa, April 18th, 1844. 
Let the foregoing proceedings, in which is to be found the supe- 
rior decree of his excellency the Governor of this department, dated 
the 18th inst., be transmitted to the party or parties interested in 


’ 


the lands referred to, show lng the the docutnents to the justice nearest 
to the land, who is the proper one, in order that he may give ample 
authority to petitioners to occupy the land which has been granted 
to them 

The prefect, in compliance with said decree, informs the Justices 
that they are forbidden from hindering the parties interested in said 
lands. 


ARCHULETA. 


The undersigned certify, as far as the law allows and to the best 
of our knowledge and belief, that there is no objection made to the 
settlement of the place called Red River, which embraces the Rayado 
and Ponil rivers, etc, it being well known and certain that it has 
never been used as pasture ground for cattle, and that for a long 
time it has not been used for hunting buffaloes; on the contrary, 
the settlement of that place would be a benefit to the interior settle- 
ments, affording them protection from the enemy in that direction, 
occupying a great number of idlers who have no occupation in the 
cultivation of the soil and relieving this community from a large 
number of persons who crowd us. ‘The endless difficulties we expe- 
rience every year on account of the scarcity of water for irrigat- 
ing would be avoided. But the greatest advantage to the entire 
department would be that in case of a war with the Navajo Indians 
the stock could be fastened, during the entire year, in the vicinity 
of that new settlement and be protected by them. It is also certain 
that from here to the Arkansas river there are not more — 6 or 7 
days’ journey travelling with packs at a moderate pace, from here to 
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Rayado one and a half days’ journey, from the head of the Red River 
to the Arkansas three to four days. In order that this certificate 
may have due force and effect we pray the justice of the peace of 
this first precinct to authorize this certificate and attach his judicial 
decree thereto. Attest the 14th day of March, 1844: Pablo Lascero, 
Buenavo Voldez, Blas Trujillo, Gregorio Lucero, Jose Miguel San- 
chez, Juan Manuel Lucero, Jose Ma Valdez, Jose Ignatio de Luna, 
Tomas Romero, Juan Benito Valdez, and Jose Gregonio Martinez. 
It passed before me, and, at the request of the subscribers thereto, 
by the authority which was conferred upon me by law, I authorize 
the present certificate, the contents thereof being true; and in order 
that it may appear I sign with those in my attendance, to which I 
certify in ‘Taos on the 18th of March, 1844. 
TOMAS LUCERO. 
Attending: 
RAFAEL CORDOVA. 
JUAN JOSE GONZALEZ. 


Duplicates of the above certificate,on the 16th of March, 1844, 
signed by Miguel Antonio Vigil, Antonio Jose Mondragon, Miguel 
Mascarenas, Manuel Fernandez, Rumaldo Targas, Jose Ignacio Gon- 
zales, Jose Manuel Martinez, Pablo Vargas, Juan de Jesus Medina, 

and Buena Lavata. 
30 At the request of the above signed, personally present, I au- 
thorize the present certificate and I know the contents thereof 
to be true, and in order that it may so appear I signed with those 
in my attendance, to which I certify. 
JUAN ANTONIO LOCATO. 
Attending : 
JUAN DE LOS REYES ROMERO. 
JOSE MATIAS CASIAS. 
S. FERNANDEZ DE TAOS. 

March 16th, 1844. 


EXHIBIT No. 38. 
Petition and Grants to Jose Manuel Royuela and John Charles Beales. 


For the year- one thousand eight hundred and thirty-two and 
thirty-three. 


To his excellency the Governor of the State of Coahuila & Texas: 

Sir: The citizen Jose Manuel Royuela, a native of Saltillo, and 
there married, and John Charles Beales, a native of England, settled 
in Mexico and there married to a Mexican subject, having children, 
with all due respect represent to your excellency— 

That being very desirous of augmenting the population, wealth, 
and power of the Mexican nation, and at the same time of affording 
to a certain number of virtuous and industrious families the means 
of acquiring av honorable subsistence by cultivating a tract of land 
in the ancient province of Texas, and being moreover acquainted 


~ 
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in full with the law on colonization passed by the honorable Legis- 
lature of this State on the twenty-fourth of March, one thousand 
eight hundred and twenty-five, by which “ empresarios,” or coloniz- 
ing contractors, are allowed to undertake to colonize under the con- 
ditions and stipulations by said law prescribed, and being anxious 
to form an establishment that may be useful to a new colony and 
at the same time beneficial to the State on account of the advantages 
to accrue thereout— 

We pray your excellency to accept us as such “ empresarios,” or 
colonizing contractors, and to permit us to Introduce Into this State, 
within the time that may be stipulated, two hundred Catholic fam- 
ilies of moral and industrious habits, and for the object your ex- 
cellency will be pleased to grant us the tract of land included within 
the following limits, viz: 

Beginning at a landmark set up ona spot whereat the thirty- 
second degree of north latitude is crossed by the meridian of the 
hundred and second degree of longitude west from London, said 
spot being at the southwest corner of the grant petitioned for by 
Col. Reuben Ross, from thence proceeding west along the parallel 
of the thirty-second degree of latitude as far as the eastern boundary 
of New Mexico; from thence running north on the boundary line 
between the provinces of Coahuila & Texas and New Mexico as far 
as twenty leagues of the river Arkansas; from thence east to the 
meridian of the one hundred and second degree of longitude, which 
is the western boundary of the grant petitioned for by the said 
Col. Reuben Ross, and from thence proceeding souta as far as the 
place of beginning. 

Your petitioners as “ empresarios”” pray for this grant on the said 
conditions that it was formerly given to the late Stephen Julian 
Wilson, whose term of six vears is about to expire, on the twenty- 
sixth of May, in this year, without the conditions of the grant hav- 
ing been fulfilled in cohlseg uence of the grancee. 

Besides the conditions which are required by the colonization law 
of the State the empresarios and their settlers agree to observe the 
constitution of the Mexican nation and the private constitution of 
this State, as well as the veneral or local laws that have been or 

shall be hereafter promulgated. ‘They further bind them- 
5 selves to comply with the conditions on which this petition 1s 

granted, and to take up arms in defence of the rights of the 
nation against the savage Indians or any other enemies that may 
attack the country, or in any manner to alter its form of govern- 
ment, or to disturb the public tranquillity ; and, finally, to prevent 
the inhabitants of the United States of North America from trading 
with the said Indians and providing them with arms and ammunl- 
tion in exchange for horses and mules. 

Wherefore we pray your excellency to be pleased to grant this 
respectful petition, which we shall consider as a favor conferred on us. 

Dated at Saltillo, the thirteenth of March, one thousand eight 
hundred and thirty-two. 

(Signed) JOSE MANUEL ROYUE 


ELA, 
JOHN CHARLES BEAL 
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Conditions of the Grant. 


Terms on which the supreme government of the State accept the 
proposal of the citizens Jose Manuel Royuela and John Charles 
Beales for colonizing certain land with two hundred foreign fami- 
lies such as are not excepted by the law of the sixth of April, one 
thousand eight hundred and thirty. 

Article 1. The government accepts the proposal made in the fore- 
going petition, as far as it is conformable with the law of coloniza- 
tion passed by the honorable Congress of the State on the twenty- 
fourth of March, one thousand eight hundred and twenty-five, and 
consequently-assigns to the petitioners the tract of alnd included 
within the following limits, that they may establish thereon the 
proposed colony: It shall begin at a landmark which shall be set 
up on the spot where the parallel of the thirty-second degree of 
north latitude crosses the meridian of the hundred and second de- 
gree of longitude west from London, said spot being at the south- 
west corner of the grant petitioned for by Col. Reuben Ross. From 
thence it shall proceed along the parallel of the thirty-second degree 
of latitude as far as the eastern limit of New Mexico. From thence 
it shall ascend north on the boundary line between the provinces 
of Coahuila & Texas and New Mexico as far as twenty leagues of 
the river Arkansas. From thence it shall run east to the meridian 
of the hundred and second degree of longitude, which is the west- 
ern boundary of the grant petitioned for by the said Col, Reuben 
Ross; and from thence it shall proceed south as far as the place of 
beginning. 

Art. 2. Though the boundaries of the tract set forth in the pre- 
ceding clause are those assigned to Stephen Julian Wilson in a grant 
passed by this government on the twenty-seventh of May, one thou- 
sand eight hundred and twenty-six, yet this circumstance has not 
been considered an impediment to the entering into the present 
contract, inasmuch as the time allotted to the said Wilson for the 
completion of said enterprise will (expire) in the month of May of 
this present year without his having to this day performed the same 
or any part whatsoever; but if, however, in the short time that has 
to elapse any number of the families of that empresario should pre- 
sent themselves, then and in that case the present grant shall, with 
due respect to the part or parts performed by the first grantee thereof, 
be null and void to all intents and purposes. 

Art. 3. In consideration of the grant hereinbefore specified the 
empresarios or contracting parties agree to introduce and Settle, on 
their own account, two hundred foreign families, conforming them- 
selves as well to the general law of the Republic as to the laws of 

the State in this behalf provided. 

52 Art. 4. All lands whatsoever held under legal titles that 

may be included within the limits designated in article first 
shall be respected by the colonists, who shall hold under this con- 
tract, and it shall be obligatory on the part of the empresarios to 
see the observance of this clause. 
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Art. 5. The State retains to itself the right of property over all the 
surplus lands which shall remain of this grant after laying off those 
which belong to the empresarios and their settlers according to the 
laws in that behalf provided. 

Art. 6. In conformity with article 8 of the law on colonization 
lereinbefore referred to the empresarios are bound to introduce the 
stipulated number of two hundred families within the term of six 
years, which shall be computed from the date hereof, under the 
penalty of being debarred from all the privileges and advantages 
afforded by the said law. 

Art. 7. It shall be obligatory on the empresarios not to introduce 
or suffer to remain in the colony men guilty of atrocious crimes or 
of bad conduct; as also to endeavor that no person whatsoever shall 
carry on traffic in arms and ammunition with the barbarous tribes 
of Indians in exchange for horses and mules. 

Art. 8. Whenever there shall be a sufficient number of men, the 
national militia shall be duly organized and regulated according to 
the laws of the State in that respect provided. 

Art. 9. The colony shall be regulated by the person whom this 
government shall appoint to allot the respective settlements or DOS- 
sessions, and he sha‘! duly observe the laws on colonization in force 
throughout the State, the general law of the eighteenth of August, 
one thousand eight hundred and twenty-four, and likewise the in- 
structions to commissioners which having been appointed by the 
honorable Congress, taking care to afford protection within the 
limits of the colony to such persons only as shall be approved of by 
the said empresarios. 

Art. 10. All official communications, instruments, and other pub- 
lic documents emanating from the colony must be written in the 
Spanish language. 

Art. 11. In reference to all matters’ not provided for or expressed 
in these articles, the empresarios or the new settlers holding under 
them shall abide and be governed by the Federal Constitution and 
the laws of this State. 

And his excelleney the Governor of the State, as also the citizens 
Jose Manuel Royuela and John Charles Beales, having agreed in the 
articles of this contract to grant and bound respectively to the eb- 
servance and performance thereof, afterwards signed the same before 
me, the undersigned secretary of this government. 

And having been directed to give the empresarios this certified 
COpy of all the documents relating to the grant, that they may serve 
them as security and as formal title (or as a title in form) thereto, 
the originals will, according to law, remain filed and recorded in the 
secretary's office under my charge. 

Dated, city of Leona Vicario, the fourteenth day of March, one 
thousand eight hundred and thirty-two. 

(Signed) JOSE MARIA DE LETONA. 
JOHN CHARLES BEALES. 
JOSE MANUEL ROYUELA. 


SANTIAGO DEL VALLE, Secretary. 
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33 The foregoing is copied from the original documents filed 
and recorded in the secretar y's office under my charge, whence 
it was ordered taken by his excellency the Governor. 
City of Leona Vicario, the fourteenth of March, one thousand 
eight hundred and aga diet 


(Signed) SANTIAGO DEL VALLE, Secretary. 


Exurpit No. 4. 
Deed of Royuela to Beales. 
(Second stamp.) (Stamp.) (Twelve rials.) 
For the years one thousand eight hundred and thirty-two and three. 


Wherees, in the city of Leona Vicario, on the eleventh day of Oc- 
tober, one thousand eight hundred and thirty-two, before me, the 
citizen Victoriana de Sonlsone: third justice of the peace and a judge 
of the court of the first instance (or common pleas) of this city and its 
jurisdiction, acting in the absence of a notary public, there being 
none residing within the district (I, the said judge, being attended 
and assisted by the proper witnesses named at the foot hereof), ap- 
peared personally the citizens Don Manuel Royuela, a resident of 
this city, and as such personally known to me, and by these pres- 
ents declared and said as follows, to wit: 

That he does hereby, in all and every manner that the same may 
by law be done, make over, transfer,and assign to Doctor John Charles 
Beales all the proceeds which shall arise from or out of the settle- 
ment or colonization which they jointly are to effect of certain lands 
situated in the department of Bejar that were granted to them by 
the supreme government of the State on the fourteenth of M: rch, 
one thousand eight hundred and thirty-two, and that, moreover, the 
said Don Manuel Royuela hereby assigns and conveys all the right, 
claim, or title whatsoever that he may have to the said lands tothe 
intent that the hereinbefore-named John Charles Beales may now 
and ever be considered and reputed to be the sole and lawful em- 
presario thereof, and the party who from this date will be charged 
with the performance of the contract entered into with the govern. 
ment for the purpose of rettling and colonizing the said grant of 
lands referred to in this assignment, the said Don Manuel Royuela 
hereby protesting and declaring that he will not revoke these pres- 
ents either by his last will and testament or any other act or deed 
which he can, during life, sign and execute, acknowledging, as he 
does hereby acknowledge, himself to be sufficiently compensated for 
the same, and that he makes this assignment to the said John 
Charles Beales for divers valuable considerations at different times 
from him had and received. 

Finally, that the said party hereto is desirous that this assign- 


‘ment shall be made known to the said Doctor John Charles Beales, 


that he may accept the same and have it recorded, that the said Don 
Manuel Royuela may no longer be at liberty to assign the said lands 
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or anv part thereof to any person whomsoever ; and in order, more- 
over, that it may not even be necessary to give notice of this assign- 
ment to the said John Charles Beales, the said Don Manuel Royuela 
gives this testimony thereof, which shall be considered equivalent to 
his having declared his acceptation of the same. 

And for the faithful performance of all the matters and clauses 
herein contained the said Don Manuel Royuela binds his person 
and property, both present and future, with confession of judgment, 

hereby voluntarily placing the same under the jurisdiction 
O4 and at the disposal of the judges and justices authorized to 

take cognizance thereof, that they may compel tlie said party 
by all legal means to perform these presents the same as if sentence 
without right of appeal had been passed against him, disclaiming 
and renouncing all such laws and decisions as might exist in his 
favor. 

And the said Jose Manuel Royuela signed these presents ; acting 
as witnesses to the execution thereof, Antonio spionosa, Marcelo de 
Cullae, aud Rafael de Leon, all citizens and resideut- of this city: 

JOSE MANUEL ROYUELA. 
VICTORIANO DE CARDENAS. 
Which I attest: 
JOSE NASARIO ORTIS, 
FRANCISCO DE LA FUENTE, Clerks. 


The foregoing is copied from the original instrument and made 
on two leaves of paper, bearing the second stamp, according to law 
in that behalf provided, which I, the undersigned, justice of the 
peace, acting as aforesaid, duly attest. Dated as above. 


VICTORIANO DE CARDENAS. 


FRANCISCO DE LA FUENTE, 
JOSE NASARIO ORTIS, Clerks. 


Notarial and Consular C rtificates. Attestation. 


The citizens Vineente Valdez and Ignacio de Arizpe, first and 
second justices of the peace and judges of the court of first instance 
(or common pleas) of this city and its jurisdiction, acting in the ab- 
serice of a notary public, there being none residing within the dis- 
trict, certify to the best that our duty, ability, and authority will 
allow that the signature of the citizen Victoriano de Cardenas writ- 
ten above is the same which — affix- to all instruments both in and 
out of court, and that he is and bears the title of third justice of the 
peace and judge of the court of first instance. 

In testimony whereof we have signed these presents in the city of 
Leona Vicario on the eleventh day of October, one thousand eight 
hundred and thirty-two. 
| VINCENTE VALDEZ. 
IGNACIO DE ARIZPE. 
MARIA DEL MORAL, 

FRANCISCO DE LA FUENTE, Clerks. 
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Exuieit No. 5. 


I, John C. Beales, of the city of New York, physician, do hereby 
make, publish and declare this my last will and testament, in words 
following that is to say. 

First. 

I do hereby give, devise and bequeath all my property and es- 
tate of every kind and description unto James Alfred Greaves Beales 
and Adelaide Kerrison Jaffray who are my children and Anita 
Exter who is the daughter of my deceased wife, to be equally di- 
vided between them, share and share alike, to have and to hold the 
saine to them, their heirs, executors administrators and assigns 
forever, and in case of the death of one or more of the said three 
devisees and legatees before my decease without leaving lawful issue 
him, her or them surviving, and which issue shall be living at the 
time of my decease, then and in such ease, I give, devise and be- 
queath my said property and estate to the survivor or survivors 

of them, him, her or their heirs. executors, administrators 
and assigns to be equally divided between them, if nore than 
one; and in case of the death of any one or more of the said 
three devisees and legatees before my decease, leaving lawful issue, 
who shall be living at my decease, then and in such case I give, de- 
vise and bequeath to such issue, their heirs, executors, administra- 
tors and assigns, the share or portion of my said property and estate 
which the said parent of such issue would have taken under this 
will, if such parent had been living at the time of my decease: such 
issue to take such parent’s portion in equal shares. 


or 
s18) 


Second. 


I do hereby nominate, constitute and appoint Eugene Kelly, 
Stephen B. Nash, Lloyd W. Wells, J. McL. Nash, all of the city of 
New York, the executors of this my last will and testament, and 
direct them to pay out of my said estate all my just debts and lia- 
bilities and funeral expenses hereby revoking any other and former 
wills heretofore at any time by me made. 

In witness whereof, | have hereunto set my hand and seal, this 
second day of July one thousand eight hundred and seventy three. 

JOHN CHARLES BEALES M. D. [t. s.] 


Signed, sealed, published and declared by the above named 
testator as and for his last will and testament, to us and in our pres- 
ence, and we have at his request and in his presence and in the 
presence of each other, hereunto subscribed our names as witnesses 
on the day of the date thereof. 


EDMUND DWIGHT 
98 West 19th. Street, New York. 
BRIDGET DEVLIN, 
12 West 19th. Street New York. 
ANN WILSON, 
469 6th Avenue, New York. 
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Exuipsit No. 6. 


The people of the State of New York to James A. G. Beales, of the 
city of New York, a son and a legatee named in the last will ana 
testament of John Charles Beales, deceased, send greeting : 
Whereas said John Charles Beales lately departed this life, hav- 

ing previously duly made and executed his last will and testament ; 

and 

Whereas said will was, on the eighteenth day of December, in the 
year one thousand eight hundred and seventy-nine, duly admitted 
to probate by Delano C. Calvin, Esquire, surrogate of the county of 
New York; and 

Whereas the said testator named and appointed Stephen B. Nash, 
John McL. Nash, L. W. Wells, and Eugene Kelly executors thereof ; 
and 

Whereas the said named executors have all renounced their right 
to actas such executors; and 

Whereas the said testator was at or immediately previous to his 
death an inhabitant of the county of New York, by means whereof 
the proving and registering of the said will and the ordering and 
granting administration of all and singular the moods, chattels, and 
credits whereof the said testator died possessed in the State of New 
York, and also the auditing, allowing, and final discharging the 
account thereof, doth appertain unto us,and we being desirous that 
said will should be observed and performed, and that the goods, chat- 
tels, and credits of thesaid testator be well and faithfully administered, 
applied, and disposed of, do grant unto you, the said James A. G. 

Beales, full power and authority, by these presents, to admin- 
ob ister and faithfully dispose of all and singular the goods, chat- 
tels, and credits, and to ask, demand, recover, and reeelve the 
debts which unto the said testator whilst living and at the time of 
his death did belong, and to pay the debts which the said testator 

did owe, as far as such goods, chattels, and credits will thereto 

extend and the law require, hereby requiring you to observe and 

perform the said last will and testament and to observe all the duties 
to which you would have been subject if you had been named ex- 
ecutor thereof. 

And we do, by these presents, depute, constitute, and appoint you, 
the said James A. G. Beales, administrator, with the will annexed, of 
all and singular the goods, chattels, and credits which were of said 
John Charles Beales, deceased. 

In testimony whereof we have caused the seal of office of our said 
surrogate to be hereunto affixed. 

Witness Delano C. Calvin, surrogate of said county, at the city of 
New York, this twenty-ninth day of December, in the year of our 
Lord one thousand eight hundred and seventy-nine. 

D. C. CALVIN, Surrogate. 


ee 
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STATE AND County or NEw York, | 


. 8s 
Surrogate’s Office, 


I, Peter V. Burtsell, clerk to the surrogate’s court of said county, 
do hereby certify that I have compared the foregoing copy of the 
letters of administration, with the will annexed, granted upon the 
estate of John Charles Beales, deceased, with the original record 
thereof, now remaining in this office, and have found the same to be 
a correct transcript therefrom and of the whole of such original 
record. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of office of said surrogate this third day of May, in the year 
of our Lord one thousand eight hundred and eighty-eight. 

PETER V. BURTSELL, 
Clerk to the Surrogate’s Court. 


STATE AND County OF New YorK, | 
. " ‘ > 8S 
Surrogates Office, j 


I, Delano C. Calvin, surrogate of said county and presiding magis- 
trate of the surrogate’s court, do hereby certify that the foregoing 
exemplification of the letters of administration, with the will an- 
nexed, granted upon the estate of John Charles Beales, deceased, is 
authenticated in due form and by the proper officer. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the surrogate’s court this third day of May, in the year 
of our Lord one thousand elght hundred and elghty-eight. 

D. C. CALVIN, Surrogate. 


Exuipit No. 7. 
Copy of Deed. Heirs of Beales to Childs. 


This indenture, made the seventeenth day of November, in the 
year of our Lord one thousand eight hundred and eighty-six, between 
James A. G. Beales, as administrator, with the will annexed, of Doctor 
John Charles Beales, late of the city of New York, deceased, and the 
said James A. G. Beales, individually; Adelaide K. Jaffray, and 
Anita Exter, single woman, all of the city, county, and State of New 
York, as heirs and devisees of the said Doctor John Charles Beales: 
Eugenia K. Beales, wife of the said James A. G. Beales, and John 

Hamilton Jaffray, husband of the said Adelaide K. Jaffray, 
o7 parties of the first part, and Newton B. Childs, of Kansas City, 
State of Missouri, party of the second part, witnesseth : 

That the parties of the first part, for and in consideration of the 
sum of twelve thousand five hundred dollars, lawful money of the 
United States of America, to them in hand paid by the said party 
of the second part at or before the receiving and delivery of these 
presents, the receipt whereof is hereby acknowledged, bave granted, 
remised, released, and quitclaimed, and by these presents do grant, 
remise, release, and quitclaim, unto the said party of the second part 
and to his heirs and assigns forever all the right, title, and interest 


-_ we 
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of the said parties of the first part and each of them in and to that 
certain tract of land, situate formerly in the State of Coahuila & 
Texas and now in the United States of America, known as the Ar- 
kansas grant and described in said grant as follows, viz: 

Beginning at a landmark which shall be set up on the spot where 
the parallel of the thirty-second degree of latitude crosses the me- 
ridian of the hundred and second degree of longitude west from 
London, said spot being at the southwest corner of the grant peti- 
tioned for by Col. Reuben Ross, from thence it shall proceed west 
along parallel of the thirty-second degree of latitude as far as the 
eastern limit of New Mexico; from thence ascend to the north on 
the boundary line of the Provinces of Coahuila & Texas and New 
Mexico as far as twentv leagues south of the Arkansas river; from 
thence it shall run east to the meridian of the hundred and second 
degree of longitude, which is the western boundary of the grant 
petitioned for by the said Col. Reuben Ross, and from thence it 
shall proceed south as far as the place of beginning— 

Together with all and singular the tenements, hereditaments, and 
appurtenances thereunto belonging or anywise appertaining, and 
the reversion and reversions, remainder and remainders, rents, issues, 
and profit thereof, and also all the estate, right, title, interest, choses 
in action, rights of demise, property, possession, claim,and demand 
whatsoever, as well in law as in equity, of the said parties of the 
first part of, In, or to the above-deseribed pretaises and every part or 
parcel thereof, together with all the appurtenances, unto the said 
party of the second part, his heirs and assigns forever. 

And the said James A. Cy. Beales, Adelaide KX Jaffray, and Anita 
Kxter, each for himself or herself and his or her heirs and not for 
each other, the above-described and hereby granted and released 
premises and every part and parcel thre reof, with the appurtenances, 
unto the party of the second part, his heirs and assigns, against the 
said parties of the first part, their heirs, and against all and every 
person whomsoever lawfully claiming or to claim the same or any 
part thereof by, from, or under him, her, them, or any of them shall 
and will warrant and by these presents forever defend. 

This deed being given in triplicate, marked respectively Nos. 1, 
2, and 3, each conveying the same property, the reason for making 


} 


three deeds i Ing that the property described in each deed, although 
the saine, Is located in different States, ‘Territories, Or localities. 

In witness whereof the said parties of the first part have here- 
unto set their hands and seals this seventeenth day of November, 
1556. 

(Signed) JAMES on BEALES, Adm. 
JAMES A. G. BEALES. 
ADELAIDE Kk. JAFFRAY. 
[SEALS. ANITA EXTER. 
| J. HAMILTON JAFFRAY. 
KUGENIA K. BEALES. 
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38 STATE OF New YORK, . 
, > , § 
City and County of New York, | 


. 


On the seventeenth day of November, A. D. eighteen hundred and 
eighty-six, before me, a notary public within and for the county and 
State aforesaid, residing in the county of Kings, and duly authorized 
to take acknowledgments for the city and county of New York, per- 
sonally came John Hamilton Jaffray and Adelaide Kk. Jaffray, his 
wife; James A. G. Beales and Eugenia K., his wife, and Anita Exter, 
to me personally known to be the same persons whose names are 
signed and who are the parties to the within deed of conveyance, 
and acknowledged that they signed, sealed, and executed the same for 
the uses and purposes therein mentioned and set forth; and the 
said Adelaide K. Jaffrey and Eugenia Kk. Beales, be— by me first 
informed of the contents of the said deed of conveyance, severally 
confessed, on an examination separate and apart from and inde- 
pendent of their respective husbands, that they severally signed, 
sealed, and executed the same freely and voluntarily for the uses 
and purposes therein mentioned and set forth, without any com- 
pulsion or illicit influence of their said respective husbands. 

Given under my hand and official seal this the day and year last 
above written. 

CHARLES PHILLIPS, 
| SEAL. | Notary Public, Kings County, New York. 


ExuHiBit No. 8. 
Copy of Deed of Childs to the Inter-State Land Company. 


This indenture, made the twenty-third day of November, in the 
year of our Lord one thousand eight hundred and eighty-six, 
between Newton B. Childs and Nellie B. Childs, his wife, of Kansas 
City, Jackson county, State of Missouri, parties of the first part, and 
the Inter-State Land Company, a corporation duly chartered under 
the laws of Colorado, parties of the second part, witnesseth : 

That the said parties of the first part, for and in consideration of 
the sum of two hundred and fifty thousand (and other valuable 
consideration) dollars, lawful money of the United States of America, 
to them in hand paid. by the party of the second part at or before 
the ensealing and delivery of these presents, the receipt whereof is 
hereby acknowledged, have granted, remised, released, and quit- 
claimed, and by these presents do grant, remise, release, and quit- 
claim, unto the said party of the second part, its successors and 
assigns forever, all the right, title, and interest of the parties of the 
first part in and to that certain tract of land, situate formerly in the 
State- of Coahuila & Texas, and now in the United States of America, 
known as the Arkansas grant, described in said grant as follows, viz: 
Beginning at a landmark which shall be set up on the spot where 
the parallel of the thirty-second degree of latitude is crossed by the 
meridian of the hundred and second degree of longitude west 
from London, said spot being at ihe southwest corner of the grant 
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petitioned for by Col. Reuben Ross, from thence it shall proceed 
along the parallel of the thirty-second degree of latitude as far as the 
eastern limit of New Mexico; from thence ascend to the north along 
the boundary line between the provinces of Coahuila & Texas and 
New Mexico, as far as twenty leagues south of the Arkansas river; 
from thence it shall run east to the meridian of the one hundred 
and second degree of longitude, which is the western boundary of 
the grant petitioned for by the said Col. Reuben Ross, and from 
thence it shall proceed south as far as the place of begin- 
ov ning, together with all and singular the tenements, heredita- 
ments, and appurtenances thereunto belonging and in any- 
Wise appertaining, and the reversion and reversions, remainder and 
remainders, rents, issues, and profits thereof; and also all the es- 
Late, right, title, and Interest, choses in action, rights of demise, prop- 
erty, possession, claim, and demand whatsoever, as well in law as 
in equity, of the said parties of the first part of, In, or to the above- 
described premises and every part and parcel thereof, with the ap- 
purtenances; to have and to hold all and singular the above 
mentioned and described premises, together with the appurtenances, 
unto the said party of the second part, its successor and assigns for- 
ever; subject, nevertheless, to the terms and provisions of a certain 
trust deed, bearing even date herewith, made and executed by the 
said Newton Bb. Childs to John Phillips and Charles May to secure 
the paymentof two hundred and fifty certain bonds of the said party 
of the second part, amounting in the aggregate to the sum of two 
hundred and fifty thousand dollars, which said bonds, with the in- 
terest coupons attached, have been issued by the said party of the 
second part as part of the consideration for this conveyance. And 
the said Newton B. Childsand Nellie B Childs, the above-described 
and hereby granted and released premises, and every part and par- 
cel thereof, with the appurtenances, unto the party of the second 
part, its successors and assigns, against the said parties of the first 
part and their heirs and against all and every persons whomsoever 
lawfully claiming or to claim the same or any part thereof, by, from, 
or under them, except as aforesaid, shall and will warrant and by 
these presents forever defend; this deed being given in duplicate, 
marked respectively Nos. land 2,each conveving the same property, 
the reason for making two deeds being that the property described 
in each deed, although the same, is located in different States, ‘Ter- 
ritories, and localities. 
[n witness whereof the said parties of the first part have hereunto 
set their hands and seals. 
NEWTON B. CHILDS. [seat 
NELLIE B. CHILDS. eee 


Signed, sealed, and delivered in the presence of— 
S. F. NEELY. 
M. SPYER. 


36 THE INTER-STATE LAND CO. V5. 


STATE OF MISSOURI, } 
County of Jackson, | 


oOo * 
r OO « 


On this twenty-sixth day of November, A. D. eighteen hundred 
and eighty-six, before me,a notary public within and for the county 
of Jackson, State of Missouri, and duly authorized to take acknowl- 
edgements for said county, personally came Newton b. Childs and 
Nellie B. Childs, his wife, to me personally known to be the same 
persons whose names are signed to and who are parties to the within 
deed of conveyance, and acknowledged that they signed, sealed, and 
executed the same freely and voluntarily for the uses and purposes 
therein mentioned and set forth. And the said Nellie B. Childs, 
being by ine first informed of the contents of the said deed of con- 
veyance, confessed, on an examination separate and apart and inde- 
pendent of her said husband, that she signed, sealed, and executed 
the same freely and voluntarily for the uses and purposes therein 
mentioned and set forth, without any compulsion or the illicit in- 
fluence of her said husband. 

Given under my hand and official seal this the day and year last 
above written. My commission as notary public will expire April 
Sth, 1889. 

[SEAL. ] S. W. SPANGLER, 
Notary Public. 


40 STATE OF MISSOURI, 
County of Jackson, R 


*e e 


I, M.S. Burr, clerk of the county court within and for the county 
and State aforesaid, do hereby certify that S. W. Spangler, whose 
name appear- to the foregoing acknowledgement, is and was at the 
time of signing the same a notary public within and for said county, 
duly appointed, commissioned, and quatified, and that full faith and 
credit is and ought to be given to all his official deeds as such; that 
his commission was dated eighth (8) day of April, 1885, and will 
expire the Sth day of April, 1889, and that the same is executed 
according to the laws of Missouri. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at office, in the city of Independenee, this 13th 
day of December, A. D. 1886. 

[SEAL. ] M. S. BURR, Clerk. 

(Endorsed :) No. 2365. U.S. circuit court. Equity. The Inter- 


State Land Co. v. The Maxwell Land Grant Co. Bill of complaint. 
Filed Dec. 20,1888. William A. Willard, clerk. 


And the said subpcena and marshal’s return is in words and 
figures as follows, to wit: 


THE MAXWELL LAND GRANT CO. od 


Subpa nda. 
Tue Unirep States OF AMERICA. 


UNITED STATES OF AMERICA. ! 
District of Colorado, } 4 


The President of the United States of America tothe Maxwell Land 

Grant Compan, Greeting : 

You are hereby commanded that you appear before the judges of 
the circuit court of the Ll nited States of America for the district of 
Colorado, at the city of Denver, in said dist trict, on the first Monday 
in February next (it being the 4th day of I ebruary, A. D. 1889), to 
answer the bill of complaint of the Inter-State Land Company this 
day filed in the office of the clerk of sald court in sald city of Den- 


) 


ver, then and there to receive and abide by such judgment and de- 


cree as shall then or thereafter be had upon said bill of complaint, 
upon pain of judgement being pronounced against you by de fault, 
and a decree had and entered accordingly 


To the marshal of the district of Colorado to execute and make 
due return. 
i] Witness the Honorable Melville W l’uller, Chief Justice 
of the Supreme Court of the United States of America, and 
the seal of the said cireuit court, at the city of Denver aforesaid, this 
20th dav of December, in the year of our Lord one thousand eight 
hundred and eighty-eight, and of the Independence of the United 
States the 113th year. 
WILLIAM A. WILLARD, Clerk, 
| SEAL. | By F. W. TUPPER, Deputy Clerk. 


Me morandum. 


The ahove-named defendant is hereby notified that unless it shall 
enter Its a] arance in the office of the clerk of said court, at the 
city of De aver aforesaid, on or before the day to which the above 
writ is returnable the complainant’s bill will be taken against it 
as confessed and a decree entered accordingly. 

WILLIAM A. WILLARD, Clerk, 
By rr. W. TUPPER, Deputy Clerk. 


Marshal's Re turn. 


Unirep STATES OF AMERICA, | _. 
District of Colorado, “ia 
Denver, Dec. 27th, 1888. 

[ have duly executed the within writ by delivering to Charles E. 
Gast, the solicitor for the Maxwell Land Grant Company in this 
district, the manager being out of my district, personally a true 
copy of the within writ, at the place and time as follows, to wit, on 
the 24th day of December, A. D. 1888, at Pueblo, in P ueblo county. 
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This writ therefore returned executed, as the law directs, this 27th 
day of December, A. D. 1888. 
ZicPH. T. HILL, Marshal, 
By J. P. MESSENGALE, 
Deputy Marshal. 
Marshal’s fees: 


enn © UNON 0) 08 EEO CRON .« ccna cocnas enmnmwmenson S? OO 
Mileage, 125 miles, at 6c., going only .... ..............~. 7 50 


S9 50 
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(Endorsed :) Gen. No., 2365. Cuireuit court oi the United States 
for the district of Colorado. In chancery. The Inter-State Land 
Company vs. The Maxwell Land Grant Co. Subpcena. Returnable 
to rule day, first Monday in February, A. D. 1859. William A. Wil- 
lard, clerk. Filed this 28 day of Dee., A. D. 1888. William A. 
Willard, clerk, by F. W. Tupper, deputy clerk. John L. Jerome, of 
Denver, comp!|’t’s sol’r. 


42 And afterwards and on, to wit, the 16th day of January, 
A.D. 1889, came the said defendant, The Maxwell Land Grant 
Company, by Chas. E. Gast, its solicitor, and filed in said court and 
in said cause its demurrer to the bill heretofore filed herein. 
And the said demurrer is in words and figures as follows, to wit: 


Dem urrer to Bill. 


UNITED STATES OF AMERICA, | 
District of Colorado. J 


In the Cireuit Court. 


Tue Inter-State Lanp Company, Complainant, ) 
U8. a 


THe Maxwett Lanp Grant Company, Defendant. | 


The demurrer of the Maxwell Land Grant Company to the bill of 
complaint of the Inter-State Land Company, complainant. 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said bill of complaint to 
be trueinsuch manner and form asthe same are therein and thereby 
set forth and alleged, doth demur thereto, and for cause of demurrer 
showeth that the said complainant hath not by its said bill made 
such a case as entitles it In a court of equity to any relief from or 
against this defendant touching the matters contained in the said 
bill or any of such matters. 

Wherefore and for divers other good causes of demurrer appear- 
ing in the said bill of complaint this defendant doth demur to the said 
bill and to all the matters and things therein contained, and humbly 
prays the judgment of this honorable court whether it shall be com- 
pelled to make any further or other answer to the said bill; and it 
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prays to be hence dismissed with its reasonable costs in this behalf 
sustained. | 
CHAS. E. GAST, 
JAMES M. JOHN & 
FRANK SPRINGER, 
Solicitors for Def’t. 


43 I certify that in my opinion the foregoing demurrer of The 
Maxwell Land Grant Company, defendant, to the bill of com- 
plaint of The Inter-State Land Company, complainant, is well 
founded in law and proper to be filed in the above cause. 
CHAS. E. GAST, 
Counsel for Def't. 
Unirep STaTes OF AMERICA, ca 
District of Colorado, County of Pueblo, ' vial 
I, Charles E. Gast, being duly sworn, depose and say that I have 
read the foregoing demurrer to the bill of complaint in this suit, and 
that the same is not interposed for the purpose of delaying said suit 
or any proceeding therein. 


CHAS. E. GAST. 


Subseribed and sworn to before me this 14th day of January, A. 
D. 1889. : 
ALLEN J. BEAUMONT, 
| NOTARIAL SEAL. | Notary Public. 


(Endorsed :) 2365. In the circuit court of the United States, dis- 
trict of Colorado. The Inter-State Land Company, complainant, vs. 
The Maxwell Land Grant Company, defendant. Demurrer to bill 
of complaint. Filed Jan. 16,1889. William A. Willard, clerk. C. 
KE. Gast, sol’r for def’t. 


And afterwards and on, to wit, the 20th day of December, A. D. 
1889, there was handed down and filed in said court and in said 
cause the opinion of the circuit judge on demurrer. 

And the said opinion is in words and figures as follows, to wit: 


Opinion on Demurrer to Bill. 


44 In the Cireuit Court of the United States for the District of 
Colorado. 


THe INTER-STATE LAND COMPANY 
against ) 
Tue Maxwetit Lanp Grant Company. ) 
Also— 
Tue Maxwett LAND GRANT COMPANY 
| against 
VICENTE PRETECA et al. 


Opinion, Brewer, C. J. 


The single question in these two cases arises upon what is known 
as the Beales grant, a grant made in the year 1832 by the Governor 


ae et RN NS Ni Mee 


40) THE INTER-STATE LAND CO. YS. 


of the State of Coahuila and Texas. The petition and grant are as 
follows : 


“Petition and grants to Jose Manuel Royuela and John Charles 
Beales for the year- one thousand eight hundred and thirty-two 
and thirty-three. 


To his excellenecy the Governor of the State of Coahuila & Texas. 


Sir: The citizen Jose Manuel Royuela,a native of Saltillo and 
there married, and John Charles Beales, a native of Eugland, settled 
in Mexico and there married to a Mexican subject, having children 
with all due respect represent to your excellency — 

That being very desirous of augmenting the population, wealth, 
and power of the Mexican nation and at the same time of affording 
to a certain number of virtuous and industrious families the means 
of acquiring an honorable subsistence by cultivating a tract of land 
in the ancient province of Texas, and being moreover acquainted 
in full with the law of colonization passed by the honorable Legis- 
lature of this State on the twenty-fourth of March, one thousand 

eight hundred and twenty-five, by which “empresarios” or 
45 colonizing contractors are allowed to undertake to colonize 

under the conditions and stipulations by said law prescribed, 
and being anxious to form an establishment that may be useful to 
a new colony and at the same time beneficial to the State on account 
of the advantages to accrue thereout— 

We pray your excellency to accept us as such “empresarios” or 
colonizing contractors and to permit us to Introduce into this State, 
within the time tnat may be stipulated, two hundred Catholic fam- 
ilies, of moral and industrious habits, and for the object your excel- 
leney will be pleased to grant us the tract of land included within 
the following limits, viz: 

Beginning at a landmark set up on a spot whereat the thirty- 
second degree of north latitude is crossed by the meridian of the 
hundred and second degree of longitude west from London, said 
spot being at the southwest corner of the grant petitioned by Col. 


Reuben Ross, from thence proceeding west along the parallel of 


the thirty-second degree of latitude as far as the eastern boundary 
of New Mexico; from thence running north on the boundary line 
between the provinces of Coahuila & Texas and New Mexico as far 
us twenty leagues of the river Arkansas; from thence east to the 
meridian of the hundred and second degree of longitude, which is 
the western boundary of the grant petitioned for by the said Col. 
Reuben Ross, and from thence proceeding south as far as the place 
of beginning. 

Your petitioners as “empresarios” pray for this grant on the said 
conditions that it was formerly given to the late Stephen Julian 
Wilson, whose term of six years is about to expire, on the twenty- 
sixth of May in this year, without the conditions of the grant having 

been fulfilled in consequence of the grantee. 
46 Besides the conditions which are required by the coloniza- 
tion law of the State the empresarios and their settlers agree 


i 
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to observe the constitution of the Mexican nation and the private 
constitution of this State, as well as the general and local laws that 
have been or shall be hereafter promulgated. ‘They further bind 
themselves to comply with the conditions on which this petition is 
granted and tu take up arms in defense of the rights of the nation 
against the savage Indians or any other enemies that may attack 
the country or in any manner to alter its form of government or to 
disturb the public tranquil-ity ; and, finally, to prevent the inhab- 
itants of the United States of North America from trading with the 
said Indians and providing them with arms and ammunition in 
exchange-for horses and mules. 

Wherefore we pray your excellency to be pleased to grant this 
respectful petition, which we shall consider as a favor conferred 
on us. 

Dated at Saltillo the thirteenth of March, one thousand eight 
hundred and thirty-two. 

(Signed) JOSE MANUEL ROYUELA. 
JOHN CHARLES BEALES. 


( onditions of thre Grant 


Terms on which the supreme government of the State accept the 
proposal of the citizens Jose Manuel Royuela and John Charles 
Beales for colonizing certain land with two hundred foreign fam- 
ilies such asare not excepted by the law of the sixth of April, one 

thousand eight hundred and thirty. 


. 


Article 1. The government accepts the proposal madein the fore- 
going petition as far as it is conformable with the laws of 

47 colonization passed by the honorable Congress of the State on 
the twenty-fourth of March, one thousand eight hundred 

and twenty-five, and consequently assigns to the petitioners the tract 
of land included within the following limits: That they may estab- 
lish thereon the proposed colony, it shall begin at a landmark 
which shall be set up on the spot where the parallel of the thirty- 
second degree of north latitude crosses the meridian of the hun- 
dred and second degree of longitude west from London, said spot 
being at the southwest corner of the grant petitioned for by Col. 


~~ 


Reuben Ross; from thence it shall proceed along the parallel of the 
thirty-second degree of latitude as far as the eastern limit of New 
Mexico; from thence it shall ascend north on the boundary line be- 
tween the provinces of Coahuila & Texas and New Mexico as far as 
twenty leagues of the river Arkansas; from thence it shall run east 
to the meridian of the hundred and second degree of jiongitude, 
which is the western boundary of the grant petitioned for by the 
said Col. Reuben Ross, and from thence it shall proceed south as far 
as the place of beginning. 

Art. 2. Though the boundaries of the tract set forth in the pre- 
ceding clause are those assigned to Stephen Julian Wilson in a grant 
passed by this government on the twenty-seventy of May, one thou- 
sand eight hundred and twenty-six, yet this circumstance has not 
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been considered an impediment to the entering into the present con- 
tract, inasmuch as the time allotted to the said Wilson for the com- 
pletion of said enterprise will (expire) in the month of May of this 
present vear without his having to this day performed the same or 
any part whatsoever; but if, however, in the short time that has to 
elapse, any number of the families of that empresarios should pre- 
sent themselves, then and in that case the present grant shall, 

48 with due respect to the part or parts performed by the first 
grantee thereof, be null and void to all intents and purposes. 

Art. 3. In consideration of the grant hereinbefore specified the 
empresarios or contracting parties agree to introduce and settle, on 
their own account, two hundred foreign families, conforming them- 


selves as well to the general law of the Republic as to the laws of 


the State in this behalf provided. 

Art. 4. All lands whatsoever held under legal titles that may be 
included within the limits designated in article first shall be re- 
spected by the colonists who shali hold under this contract, and it 
shall be obligatory on the part of the empresarios to see the observ- 
ance of this clause. 

Art. 5. The State retains to itself the right of property over all the 
surplus lands which shall remain of this grant after laying off those 
which belong to the empresarios and their settlers according to the 
laws in that behalf provided. 

Art. 6. In conformity with article 8 of the law of colonization 
hereinbefore referred to the empresarios are bound to introduce the 
stipulated number of two hundred families within the term of six 
years, Which shall be computed from the date hereof, under the 
penalty of being debarred from all the privileges and advantages 
afforded by the said law. 

Art. 7. It shall be obligatory on the empresarios not to introduce 
or suffer to remain in the colony men guilty of atrocious crimes or 
of bad conduct; as also to endeavor that no person whatsoever shall 
carry on traffic in arms and ammunition with the barbarous tribes 
of Indians in exchange for horses and mules. 

Art. 8. Whenever there shall be a sufficient number of men the 

national militia shall be duly organized and regulated accord- 
49 ing to the laws of the State in that respect provided. 

Art. 9. The colony shall be regulated by the person whom 
this government shall appoint to allot the respective settlements or 
possessions, and he shall duly observe the laws on colonization in 
force throughout the State, the general law of the eighteenth of 
Angust, one thousand eight hundred and twenty-four, and likewise 
the instructions to commissioners which have been appointed by 
the honorable Congress, taking care to afford protection within the 
limiis of the colony to such persons only as shall be approved of by 
the empresarios. 

Art. 10. All official communication, instruments, and other pub- 
lic documents emanating from the colony must be written in the 
Spanish language. 

Art. 11. In reference to all matters not provided for or expressed 
in these articles, the empresarios or the new settlers holding under 
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them shall abide and be governed by the Federal Constitution and 
the laws of this State. 

And his excelleney the Governor of the State, as also the citizens 
Jose Manuel Royuela and John Charles Beales, having agreed in the 
articles of this contract to grant and bound respectively to the ob- 
servance and performance thereof, afterwards signed the same before 
me, the undersigned secretary of this government. 

And having been directed to give the empresarios this certified 
copy of all the documents relating to the grant, that they may serve 
them as security and as formal title (or as a title in form) thereto, 
the originals will according to law remain filed and recorded in the 
secretary's office under my charge. 

Dated, city of Leona Vicario, the fourteenth day of March, one 

thousand eight hundred and thirty-two. 
50 (Signed) JOSE MARIA DE LETONA. 
JOHN CHARLES BEALES. 
JOSE MANUEL ROYUELA. 


SANTIAGO DEL VALLE, Secretary. 


The foregoing is copied from the original documents filed and re- 
corded in the secretary’s office under my charge, whence it was 
ordered taken by his excellency the Governor. 

City of Leona Vicario, the fourteenth of March, one thousand 
eight hundred and thirty-two. 


(Signed) SANTIAGO DEL VALLE, Secretary.” 


The same year of the grant and on October 11 Royuela conveyed 
by deed to Beales. He remained the owner until his death, in 1879. 
He disposed of his property by will made in 1873, and by sundry 
conveyances from his devisees the title has passed to the complain- 
ant in the one suit and the cross complainant in the other, The 
Inter-State Land Company. The question is presented by demurrers, 
so that the genuine-ss and validity of the documents are not open 
to question. The contention on the one side 1s that this was a grant 
passing title subject to defeasance; that the grantor never insisted 
upon any defeasance, and, indeed, could not, because before the time 
within which the conditions subsequent were to be performed the 
State of Texas had revolted from the Mexican Government and es- 
tablished an independent nation of its own, and that by this action 
performance of the conditions was rendered impossible. On the 
other hand, the contention is that the grant was in the nature of a 
float; that by it certain out-boundaries of a large tract were desig- 
nated within which the grantees, upon performing certain actions, 

would obtain perfect title to prescribed amounts of land, and 
o1 that, never having performed any of the conditions or thus 
paid any of the consideration, no title was ever vested in the 
grantees to any portion of the land. The area of this tract, as stated 
by counsel, is over sixty. millions of acres. The fact that arrests 
attention at the outset is that the claim of title to this tract, an em- 
pire in itself, has remained so long unasserted. For over fifty years 
it has rested quietly, at peace with all the world and all the world 
‘ 
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at peace with it. The grantee and single owner lived for forty-seven 
years after receiving the grant. Litigation at great expense through 
any years, passing to the Supreme Court of the United States, has 
been carried on respecting large bodies of land within this grant 
claimed on other and independent titles, and now for the first time 
the court are asked to pass upon this grant. It would seem as 
though the grantee did not understand the grant to be other than a 
flodt, as claimed. While, of course, this does not determine the legal 
effect of the instrument, it is certainly significant as interpreting 
the understanding of the parties, and it is familiar that oftentimes 
the conduct of parties to a contract has great weight in determining 
the real meaning of doubtful words and phrases of it. 

Again, it appears from article two that the tract in question was 
one assigned to Stephen Julian Wilson in a grant of May 27, 1826, 
and an examination of the terms of that grant shows that it was 
substantially the same as this. By that, as by this, a term of six 
years was given for the performance of the contract, which term had 
not expired; and yet, as stated in article two, this fact was not sup- 
posed to restrict the power of the government to make this conces- 
sion. Yet if, as claimed, these grants were deeds with conditions 

subsequent, title passing subject to defeasance, we should 
O2 scarcely expect a second grant before actual forfeiture of the 

first; and in the latter part of article two it is provided that 
if in the short time to elapse before the expiration of the six years 
any number of the families of that empresario should present them- 
selves, then this grant with respect to the part or parts performed 
shall be null and void. In other words, this contemplates that the 
introduction of a number of families by the first grantee, Wilson, 
would give him and them title to portions of the grant, a title not 
acquired until such performance—a view of the meaning of the 
contract consistent with that claimed by the demurrant and opposed 
to that insisted upon by the complainant. 

But these are preliminary matters. We must look to the instru- 
ment itself and to the law under which the concession was made tu 
determine its real meaning, and noticing the first article of the grant, 
the article which may be considered as most nearly like the grant- 
ing clause in an ordinary deed, we find that the language is that the 
government assigns to the petitioners the tract of land included 
within the following limits that they may establish thereon the 
proposed colony. Now, the word assign may mean convey, although 
it is not the ordinary word used in respect to land transfers, or it 
may mean a setting apart of the land as a tract upon which the 
petitioners can perform their proposed colonization. That the latter 
is the true meaning is indicated by the purpose for which the land 
is expressly assigned, to wit, as a place for the proposed colony. The 
language is not granted on condition that they establish a colony, 
but assigned as a place where they may establish a colony, and in 
what may be considered the recital preliminary to the grant we find 

the articles are declared to be the terms on which the supreme 
Dd government accepts the proposal for colonizing certain lands 
with two hundred foreign families; so the colonization was 
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the object of the contract, and it must be assumed that no more 
rights were intended to be conveyed than those which resulted from 
colonization. 

Again, by art. 4 it is provided that all lands within those limits 
held by legal titles should be respected by the colonists who held 
under this contract. ‘True, land previously conveyed would, asa 
matter of law, beexcepted from the grant; but the article also speaks 
of this as a eontract,and implies that colonists under the petitioners 
would acquire title to some portion of the tract. Of course, if this 
was a grant passing title to the grantees this article was unnecessary, 
aiid it is significant as calling the instrument a contract and setting 
it over against legal title. 

But article five is still more significant, providing that the State 
retains the right of property over all the surplus lands which shall 
remain of this grant after laying off what belongs to the empre- 
sarios and their settiers. In other words, the State retains title to 
part of the tract—a thing impossible if the instrument was a grant 
passing title to all. It further implies that only part of the land 
would belong to the empresarios and their settlers, and that it was 
to be set apart to them in accordance with the laws of the State. 
This is exactly the idea contended for by the demurrant, that the in- 
strument taken as a whole was simply a designation of a large 
tract with given outboundaries, within which the petitioners could 
by colonization obtain title to certain amounts of land as prescribed 
by law. 

All these provisions of the instrument make strongly against the 

contention of complainant, and while there are some clauses 
54 in the instrument which make in favor of this contention, 

as, for instance, the frequent use of the word grant, the specifi- 
cation in article three that in consideration of the grant the empre- 
sarlos agree to introduce and settle two hundred forelgn families, 
and the provision that a certified copy of all of the documents re- 
lating to the grant shall be given to the Cln presarios to serve them 
as security and as formal title; yet, if taking the instrument as a 
whole, there be conflicting provisions, and the real meaning by 
reason thereof be doubtful, the familiar rule applicable to all con- 
cessions from a government is that the concession or grant is to be 
construed strictly against the grantee and in favor of the govern- 
ment, grantor. United States vs. Cattle Co., 53 Fed. Rep., 323. So, 
if inquiry was limited to the instrument itself it would have to be 
adjudged that it was not a grant passing title, but a designation 
and setting apart of a tract within which the petitioners might by 
performing certain acts ac juire title to some land. 

But we are not limited to the instrument itself. It is made in 
pursuance of the law of the State, and that law must be examined 
in determining the meaning of the instrument. This would be the 
general rule, and, in addition, this grant in terms refers to the law 
us fixing the rights of the petitioners. ‘The first article declares 
that the Government accepts the proposal as far as conformable with 
the laws of colonization passed by the honorable cougress of the State 
on the 24th of March, 1825. Thus the particular statute which we 
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are to examine is expressly referred to and by implication made a 
part of the contract. Articles 3, 5, 6, 8, & 9 also-contain references 
to the statute and article 11 directly declares that in reference to all 
matters not provided for or expressed in those articles the 
D0 expresarios of the new settlers shall abide and be governed 
by the constitution and laws. The act of March 24th, 1825, 
referred to consists of forty-eight articles. [t may be found in Rock- 
well’s Spanish and Mexican Law, page 641. It purports to be a 
colonization law,and the first few articles refer simply to the admis- 
siou and rights of foreigners. Article eight is as follows: 

“The projects for new settlements, in which one or more persons 
offer to bring at their expense one hundred or more families, shall 
be presented to the government, and if found conformable with 
this law they will be admitted, and the government will imme- 
diately designate to the contractors tlhe land where they are to es- 
tablish themselves, and the term of six years, within which they 
must present the number of families they contracted for, under the 
penalty of losing the rights and privileges offered in their favor in 
proportion to the number of families which they fail to introduce, 
and the contract totally annulled if they do not bring at least one 
hundred families.” 

Article eleven defines the unit of measurement. Articles twelve, 
thirteen, and fourteen read thus: 

Art. 12. Taking the above unity asa basis and observing the 
distinction which must be made between grazing land, or that which 


is proper for raising stock, and farming land, without the facility of 


irrigation, this law grants to the contractor or contractors for the 
establishment of a new settlement, for each bun lred families which 
he may introduce and establish in the State, five sitios of grazing 
land, and five labors at least, the abies a ‘adel shall be with- 
out the facility of irrigation ; but they can only receive this premium 
for elght hundred families, although a greater nuinber should 
o6 be introduced, and no fraction whatever less than one hundred 
shall entitle them to any premium, not even proportionally.” 
‘Art. 13. Should any contractor or contractors, in virtue of the 
number of families which he may have introduced, — In con- 
formity with the last article more than eleven square leagues of land, 
it shall nevertheles be granted, but subject to the siaeiiiten of alien- 
ating the excess within twelve years, and if it is not done the re- 
spective political authority shall do it by selling it at public aa 
delivering the proceeds to the owners after deducting the costs of 
sale. 
“Art. 14. To each family compreliended in a contract whose sole 
occupation is cultivation of land one labor shall be given : should 
he also be a stock-raiser, grazing land shall be added to complete a 
sitio, and should his only occupation be raising of stock, he shall 
only receivea superficie of grazing land equal to twenty-four million 
square bars.” 
Article- 15 and 16, like article 14, refer to amounts of land to be 
given. On Sept. 4, ’27, a series of instruction- to commissioners 
appointed by the Legislature for the partition of lands among the 
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new colonists was issued by the Government. See Rockwell’s Spanish 
and Mexican Law, 649. Among them, article four reads thus: 

“Art 4. He shall issue in the name of the State the titles for land 
in conformity with the law, and put new colonists In possession of 
their lands with all legal formalities and the previous citation of 
adjoining proprietors, should there be any.” 

And article twenty-four thus : 

“Art. 24. He shall take special care that the portions of land 
granted to the colonists by article- 14, 15, and 16 shall be measured 
by the surveyors with accuracy and not permit any one to inelude 

more land than is designated by law, under the penalty of 
O7 being personally responsible.” 

Re lerence in these articles LO articl s | , Ld. and 16 is to 
articles in the colonization law. Now, article eight of the law quoted 
above prescribed what the Government will do when the petition of 
an empresario for colonization is presented. If found conformable 
with this law the Government will immediately “ designate” to the 
contractors land whereon to establish themselves. ‘This, of course, 
does not mean that the Government will grant them the land, but 


, 


| 
simply that it will select and designate the place where a colony 
may be settled. So that when we find in the first article of the 
orunt that the Government assigns a given tract to the petitioners 
or the establishment of a colony the assignment is made by virtue 
of this article eight of the law, and means simply the selection of a 
place for the colony. Passing on to articie 12, we find what the 
Government will give to the empresario specifically declared, to wit: 
lor each hundred families, five sitios of grazing land and five labors, 
at least the one-half of which shall be without the facility of irriga- 
tion. ‘This article makes plain the meaning of article three of the 
grant and shows that that Means simply thatin consideration of the 
setting apart of this largetractof land the petitionersagreetointroduce 
and settle on that land two hundred fore flab families. Articles 1? and 
13 together provide what shall be given to the empresario who tntro- 
duces eight families and receives more than eleven square leagues of 
land. This last article shows a clear intent that no party should ob- 
tain title to more than eleven square leagues, no matter what services 
in colonization he may render totheState. Articles 14,15, and 16 pro- 
vide what the individual settlers are to receive, and sections from 


: 


12 to 16, inclusive, explain fully the meaning of article five 


58 of the grant, which declares that the State retains title to all 
the surplus land within the grant after laying off that which 


belongs to the empresarios and their settlers. Thus the law makes 
plain the meaning of the contract and shows that it was not a con- 
veyance passing title. In other words, the erant must be presumed 
to have been made in pursuance of the law and to be limited by the 
terms of the law. Indeed, it is doubtful whether a grant made in 
excess of the authority given by the law would be valid. This 
grant, in terms, refers to the law under which it was made and 
shows that it was made in pursuance of the authority conferred by 
that law, which provides that.the Government will select a tract of 
land upon which the empresario may establish a colony,and that if 
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he does he will be paid in land ata fixed rate, and that the colonists 
that he introduces will also receive definite amounts of land. This 
grant, made thus in pursuance of this law, means Just what the law 
Savs it may mean, and was simply a designation of a tract within 
which the petitioners might establish a colony. 

[t of itself passed title to no portion of the land to them. 

In Spencer v. Lapsley, 20 How., 270, the Supreme Court used 
this language in respect to the law under which this grant was 
mi ade : 

‘The contract of an empresario obliged him to introduce colonists 
into a specific district. The colonists having a family was entitled 
to one league of land of a particular quality, for which he paid a 
small sum to the Government. The empresario was paid five leagues 
and five labors for every one hundred families introduced. Of 
course the excess of land within the limits of the colony after sup- 
plying the colonists and the empresario remained to the Government. 

The comunissioner of distribution was an office- of the govern- 
59 ment who superintended the fulfillment of the contract by 

the empresario. He ascertained the character of the colonists, 
allotted to them and the empresario their shaves of land, and for 
that purpose appointed surveyors, received returns of surveys, and 
executed the final titles.” 

Further strengthening this view of the meaning of the grant is 
article four of the instructions, quoted supra, whieh provides that 
the commissioners shall issue the titles for land, and this simply 
carries out the idea running through the law that no title passed to 
any of the land until the establishment of the colony. 

But, further, the law which we have been considering was the law 
of the State of Coabuila and Tex xas, which was passed in pursuance 
of a decree of the Mexican Government of August, 1824, which 
will be found in Rockwell’s Spanish and Mexican Law, page 401. 
In that general decree of the nation by the 12th article it is pro- 
vided that no une person shall be allowed to retain the ownership 
of more than eleven leagues square. Obviously one of the States 
acting in pursuance of that decree would not have ‘provided for a 
larger grant. 

From these various considerations it seems to me clear that the 
grant in controversy was not intended to be and was not a convey- 
ance subject to defeasance, but that it amounted only to a designa- 
tion and setting apart of the tract as a tract within which the 
petitioners could establish a colony in conformity to the coloniza- 
tion law and upon such establishment obtain title to a fixed quan- 
tum of land within the tract. As there is no pretence that one was 
ever established, no title to anything ever passed. It follows that 
the complainant holds notaing by virtue of this so-called grant and 
the demurrer must be-sustained, and it is so ordered. 


60 (Indorsed:) 2565. Cireuit court U. 8S. The Inter-State 
Land Company vs. The Maxwell Land Grant Co. and The 
Maxwell Land Grant Co. vs. Vincente Preteca et al. Opinion on 
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demurrers to bill. Filed Dee. 20, 1889. William A. Willard, 
clerk. 


And afterwards and on, to wit, the 20th day of December, A. D. 
1889, the same being one of the regular juridical days of the Novem- 
ber term, A. D. 1889, of said court—present, the Honorable David 
J. Brewer, circuit judge—the following proceeding was had and en- 
tered of record in said court and in said cause, to wit: 


Order: Demurrer to Bill Sustained. 


THE INTER-STATE LAND Company ) In Chancery. Bill to Declare 


vs. | Void the Grant of Miranda 
THE MAxwett LAND Grant Com-{ and Beaubien and for Other 
PANY. | Relief 


At this day comes the said complainant, by J. L. Jerome, Esq., 
its solicitor, and the said defendant, by C. E. Gast, Esq., its attorney, 
also comes. 

And the demurrer to the bill of complaint having heretofore 
come on to be heard, and having been argued by counsel and by 
the court taken under advisement, and the court being now suffi- 
ciently advised in the premises, it seemeth to the court now here 
that the said bill of complaint and the matters and things therein 
alleged is not sufficient in law to be answered unto, and so the said 
demurrer is sustained. 

And thereupon, on motion of the said complainant, it is ordered 
by the court that it have thirty davs from this day, within which 
time to ask the court for order herein 


61] And afterwards and on, to wit, the 18th day of January, 
A. D. 1890, the same being one of the regular juridical days 
of the November term, A. D. 1889, of said court—present, the Honor- 
able Moses Hallett, district judge—the following further proceed- 
ing was had and entered of record in said court and in said cause, 
to wit: 
Order: Leave to Amend Bill. 


THe IntTer-StaTeE LAND Com- ) 
PANY | In Chancery. Bill to Declare a 
VS. > Land Grant Void & for Other 
THe Maxwett LAnp Grant | Relief. 
COMPANY. 


At this day comes the said complainant, by J. L. Jerome, Esq., its 
solicitor, and on its motion it is ordered by the court that the said 
complainant have leave to amend its bill of complaint herein as it 
shall be advised. 


And afterwards and on the same day, to wit, the 18th day of 

January, A. D. 1890, came again the said complainant, by J. L. 
— s) oe 
i—126; 
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Jerome, Esq., its solicitor aforesaid, and filed in said court and in 
said cause its amendment to the bill of complaint heretofore filed 
herein. 

And said amendment to the bill is in the words and figures as 
follows, to wit: 


Amendment to Bill. 


Unitep STATES OF AMERICA, | . 
. + y » 5 Ms 
District of Colorado, f 


In the Cireuit Court of the United States. 


InTER-STATE LAND Company, Plaintiff, 
US. 
THe Maxwett LAND Grant Company, Defendant. 


The said plaintiff, The Inter-State Land Company, by leave of 
court first had and obtained, for amendment to their original 
62 complaint filed herein, to be inserted between the tenth and 
eleventh clauses thereof, further aver that the said Beales was 
placed in the actual possession of said land by the proper Mexican 
‘authorities, and that said government in sundry and divers ways 
during all the time that the said land was within the jurisdiction of 
Mexico by its official acts recognized that the fee in said lands passed 
by said grant to said Royuela and Beales, the last of which official 
acts consists of the following order made by the president of the 
Republic of Mexico, dated Mexico, July 12th, 1836, addressed to 
said Beales, as follows, to wit: 

“ His excellency the President ad interim has been advised of the 
judicious and circumspect course which you may have taken in em- 
ploying your influence to allay the disturbances which have broken 
out and to sustain order and the obedience due to the general gov- 
ernment and in correcting public opinion through the medium of 
the newspapers in the United States of the North, and his excelleney, 
being satisfied with this and the like proceedings on your part, 
which are such as belong to a good citizen, has directed me to re- 
turn you thanks, as an acknowledgment for the same, and to require 
that you will continue in the most effectual manner in your power 
your good offices in defense of the just cause of the nation and to 
maintain and impress a spirit of order and peace upon the inhabit- 
ants of the colonial district placed under your charge, and also upon 
all other persons who may be interested in the benefits which will 
ensue from a like course of conduct. In consideration of which 
services, afforded to this nation in its present struggle, an order has 
been issued by this department, at the instance of the general-in- 
chief, to the army of operation to afford protection to the colonial 
establishments of yourself and Senor Edgerton, who has concurred 

in the course of proceedings which you have taken; and his 
63 excellency co-operates in the recommendation in his favor as 

well as yours, in the manner indicated by this communica- 
tion.” 
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And the plaintiff further avers that the said Mexican Government, 
in pursuance of said order, did at all times maintain and protest the 
possession and title of the said Royuela and Beales to the said lands, 
and continued so to do until the successful revolution of Texas (one 
of the grantors) rendered it utterly impossible to afford further pro- 
tection. 

And the plaintiff further avers and alleges that,in addition to 
having taken actual possession of the lands embraced in said grant 
and having sectionized a large part thereof, the said Beales, in fur- 
ther perform: ince of the eondition of said grant, had introduced a 
portion of the families, as required by its terms, and would have in- 
troduced all the families of the class described therein and would 
have performed all the conditions of the said grant had he not been 
wholly prevented in such performance by the said revolution of 
Texas, which resulted in its independence of Mexican authority. 

ALEXANER GRAVES, 
JOHN L. JEROME, 


Solicitors for Complainant. 


(endorsed :) No. 2865. Inter-State Land Company vs. The Max- 
well Land Grant Company. Amendmenttocomplaint. Filed Jan. 
18, 1890. William A. Willard, clerk. John L. Jerome. 


And afterwards and on, to wit, the 27th day of January, A. D. 
1890, came again the said defendant, The Maxwell Land Grant 
C‘ompany, by its solicitor aforesaid, and filed in said court and in 
said cause its demurrer to the bill as amended, heretofore filed 
herein. 

And th- said demurrer to the bill as amended is in words and 
figures as follows, to wit: 


64 Demurrer to Bill as Amended. 


Unrrev Srares or AMERICA, | .., 
District of Colorado, — f *' 


In the Cireuit Court of the United States. 


INTER-STATE LAND Company, Plaintiff, 
Us. 
Toe Maxwett LAND Grant Company, Defendant. 


The demurrer of the Maxwell Land Grant Company to the bill of 
complaint as amended of Inter-State Land Company, com- 
plainant. 


This defendant, by protestation, not confessing or acknowledging 
any of the matters and things in the said bill of complaint as 
amended to be true in such manner and form as the same are 
therein and thereby set forth and alleged, doth demur thereto and 
for cause of demurrer showeth that the said complainant hath not 
by its said bill as amended made such a case as entitles it ina 


GS. ees 
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court of equity to any relief from or against this defendant touch- 
ing the matters contained in the said bill as amended or any of 
such matters. 

Wherefore, and for divers other good causes of demurrer appear- 
ing in the said bill of complaint as amended this defendant doth 
demur to the said bill and to all the matters and things therein 
contained and humbly prays the judgment of this honorable court 
whether it shall be compelled to make any further or other answer 
to the said bill, and it prays to be hence dismissed with its reason- 
able costs in this behalf sustained. 

[ certify that in my opinion the foregoing demurrer of The Max- 
well Land Grant Company, defendant, to the bill of complaint as 
amended of Inter-State Land Company, complainant, is well founded 
in law and proper to be filed in the above cause. 

CHAS. E. GAST. 

THE MAXWELL LAND GRANT CO., 

By r CHAS. E. GAST, Solicitor. 

FRANK SPRINGER, Counsel. 

65 Endorsed: No. 2365. In the circuit court of the United 
States, district of Colorado. Inter-State Land Company vs. 

The Maxwell Land GrantCompany. Demurrer of defendant to bill 
of complaint asamended. Filed Jan. 27,1890. William A. Willard, 
clerk. 


And afterwards and on, to wit, the 2lst day of June, A. D. 1890, 
the same being one of the regular juridical days of the May term, 
A. D. 1890, of said court—present, the Honorable Henry C. Caldwell, 
circuit judge—the following further proceeding was had and entered 
of record in said court and in said cause, to wit: 


Order : De murrer to Bill Qs Amended Sus stained, Appeal Allowed. 


THe InTeER-STaTeE LAND Con- ) 
PANY | In Chancery. Bill to Declare a 
Us. >» Land Grant Void & for Other 
THe Maxwett Lanp Grant] Relief. 
CoMPANY. j 


Now comes the plaintiff, by Alexander Graves, Esq., and John L. 
Jerome, Esq., its solicitors, and the defendant, by Charles E. Gast, 
Esq., and Frank Springer, Esgq., its solicitors, also come. 

And this cause coming on to be heard upon the demurrer of the 
defendant to the amended bill of complaint herein, and being argued 
by counsel, and the court being now sufficiently advised in the 
premises, doth sustain said demurrer ; and the complainant electing 
to abide by its bill of complaint, it is ordered, adjudged, and decreed 
that the bill of complaint herein be dismissed for want of equity, 
and that the defendant have and recover judgment for its costs, and 
that execution issue therefor. 

And thereupon the complainant prays an appeal to the Supreme 


sie 


& 
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Court of the United States, which is allowed upon condition that it 
file within sixty days its appeal bond in the sum of one thousand 
dollars, with sureties to be approved by the clerk and conditioned 
according to law. 


66 And afterwards and on, to wit, the Ist day of July, A. D. 

1890, came again the said complainant, by its solicitor afore- 
said, and filed in said court and in said cause its bond on appeal to 
the Supreme Court of the United States; and the said bond is in 
words and figures as follows, to wit: 


Bond on Appeal. 


UNITED STATES OF AMERICA, l oe 
District of Colorado, aes 


In the Cireuit Court. 


Tae Inrer-State LAnp Company, Complainant, 
Us. 
THe MAxweti Lanp Grant Company, Defendant. 


Know all men by these presents that we, The Inter-State Land 
Company, principal, and Frank Jerome and David VY. Burns, sure- 
ties, are held and firmly bound unto the Maxwell Land Grant Com- 
pany in the penal sum of one thousand dollars; for the payment of 
which, well and truly to be made, we bind ourselves, our successors, 
heirs, administrators, and assigns, firmly by these presents. 

Witness our hands and seals on this the 26th day of June, A. D. 
1890. 

The condition of the above obligation is such that whereas the 
Maxwell Land Grant Company did, on the 21st day of June, A. D. 
1890, before the Honorable Henry C. Caldwell, judge of the circuit 
court in and for said district of Colorado, recover a judgment in the 
above-entitled cause against the above bounden The Inter-State 
Land Company for costs of suit, from which an appeal has been 
prayed to the Supreme Court of the United States: 

Now, if the said The Inter-State Land Company shall pay said 
judgment of costs and all costs, interests, and damages which may 
be awarded in case the said judgment shall be affirmed, and shall 

also prosecute said appeal with effect, then the above obliga- 


57 tion to be void: otherwise to be and remain in full foree and 
effect. 
THE INTER-STATE LAND COMPANY, 
By J. F. HADLEY, Secretary. SEAL. 
FRANK JEROME. [SEAL, 
DAVID V. BURNS. | SEAL. | 


STATE OF COLORADO, _ | : 
: > sa: 
County of Arapahoe, j 
Frank Jerome and David V. Burns, being first duly sworn, depose 
and say, each for himself and not jointly, that he signed the fore- 
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going bond as one of the sureties thereto; that he is worth the sum 

of one thousand dollars in property not exempt from execution in 

the State of Coiorado over and aboveall his just debts and liabilities. 
FRANK JEROME. 
DAVID V. BURNS. 


Subscribed and sworn to before me this 28th day of June, A. D. 
1890. 
My commission expires July 22nd, 1890. 
WARREN D. WOODMAN, 
[NOTARIAL SEAL. | Notary Public. 


Approved July Ist, 1890. 
WILLIAM A. WILLARD, Clerk. 


(Endorsed:) No. 2365. In U. S. circuit court. The Inter-State 
Land Co. vs. Maxwell Land Grant Co. Appeal bond. Approved 
and filed Jul- 1,1890. William A. Willard, clerk. John L. Jerome. 


Unirep States or AMERICA, | .. | 
District of Colorado, eo 


I, William A. Willard, clerk of the circuit court of the United 
States for the district of Colorado, do hereby certify the above and 
foregoing to be a true, perfect, and complete transcript and copy 

of the record and proceedings heretofore filed or had and 
68 entered of record in said court and in a certain cause lately 
in said court pending, wherein The Inter-State Land Com- 
pany was complainant and The Maxwell Land Grant Company was 
defendant, as fully and completely as the same still remain on file 
or of record in my office. 
Seal United States Circuit Court, In testimony to the above I do 
District of Colorado. hereunto sign my nameand affix 
the seal of said court, at Denver, 
in said district, this 28th day of July, A. D. 1890. 
WILLIAM A. WILLARD, Clerk, 
By F. W. TUPPER, Deputy Clerk. 


Endorsed on cover: Colorado C. C. U. S. No. 1267. The Inter- - 
State Land Company, appellant, vs. The Maxwell Land Grant Com- 
pany. Filed September 4, 1890. 


 OGMOBER DERM, 


# 


Case No.,1267. 


+ IN THE 


Supreme Court of the United States, 


OGNOBER TERM, 1890. 


THE INTER-STATE LAND COMP’Y, 
Appellant, 


VS. 


THE MAXWELL LAND GRANT CO., 
Respondent. | 


MOTION TO ADVANCE, 


“—Sson 


REASON FOR THE APPLIGATION. 


KANSAS CITY, MO.: 
PANTAGRAPH JOB OFFICE, SHEIDLEY BUILDING, NINTH AND a oa 
1890. 


Case No. 1267. 


IN THE 


Supreme Court oF the United States, 


OGNOBER TERM, 1890. 


THE INTER-STATE LAND COMP’Y, 
Appellant, 
VS. 


THE MAXWELL LAND GRANT CO. | 


Respondent . 


Now at this day comes the appellant, after due 
service of notice of this application, together with 
a copy of the notice, and requests this Honorable 
Court to advance on the docket the above entitled 
cause, so that the same may have an early hearing. 

The reasons upon which this motion is based 
are as follows, to-wit: 


This suit involves a construction of the Treaty 
of Peace signed at Guadalupe Hidalgo on the 2nd 
day of February, 1848, between the Governments 
of the United States and Mexico. 


Case No. 1267. 
IN THE 


Supreme Court of the United States, 


OGTOBER TERM, 1890. 


THE INTER-STATE LAND COMP’Y. 
Appellant, | 


VS. 


THE MAXWELL LAND GRANT CO. | 


R espon dent. 


Now at this day comes the appellant, after due 
service of notice of this application, together with 
a copy of the notice, and requests this Honorable 
Court to advance on the docket the above entitled 
cause, so that the same may have an early bearing. 

The reasons upon which this motion is based 
are as follows, to-wit: 


L. 


This suit involves a construction of the Treaty 
of Peace signed at Guadalupe Hidalgo on the 2nd 
day of February, 1848, between the Governments 
of the United States and Mexico. 


It also involves lands embraced in the Texas 
Cession of Territory to the General Government of 
date November 25th. 1850. 


ITI. 

[t also involves the title to the present Unor- 
ganized Territory, being a part of the ‘l'exas Cession. 
lV. 

Besides the constitutional points and construe- 
tion of Treaty involved in this suit the United 
States is claiming a large portion of the lands 
involved herein as part of the public domain, and 
issuing Patents for the same. 

V. 
The suit involves settlements and sales in 


which a vast number of the citizens of the United 


States and foreigners are concerned. 


: Respectfully submitted. 
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‘To The Maxwell Land Grant Company, re- 
spondent in the above entitled cause, No. 1267, or 
C. E. Gast, Esq., the attorney of record for the said 
The Maxwell Land Grant Company, you are hereby 
notified that the said lhe Inter- Utate Land Com- 
pany will on the.*Z.2...day of... <0 E<.s., 1890, 
file in the said Court the foregoing appllention and 
on that day will request the said Court to hear the 


sume according to its convenience. 
Miimuttc Scntie 


pol ke tye. for Appellant, The Inter-State Land Co. 
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Case No. 1267. 
IN THE 


Supreme Court oF the United States, 


OGTOBER TERM, 1890. 


THE INTER-STATE LAND COMP’Y. 
Appellant) 

Vs. \ 

THE MAXWELL LAND GRANT CO. 
Respondent 


j 


statement, Brief and Argument for Appellant. | 


WILLIAM WARNER, 

JOHN L. JEROME, | 

ALEXANDER GRAVES, 
Attorneys for Appellant. 


KANSAS CITY, MO.: 
PANTAGRAPH JOB OFFICE, SHEIDLEY BUILDING, NINTH AND MAIN 
1891. 
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Case No. 1267. 
IN MHE 


Supreme Court of the United States, 


OGIOBER TERM, 1890. 


THE INTER-STATE LAND COMP’Y, 
itil 


; 


Vs. 


THE MAXWELL LAND GRANT CO., 
Respondent. 


STATEMENT OF CASE BY APPELLANT. 


This is an appeal from the judgment of the 
Circuit Court for Colorado, involving title to cer- 
tain lands in Las Animas County. A demurrer was 
sustained to appellant’s amended bill in chancery 
and the bill dismissed for want of equity. The 
amended bill is not assailed as being in any respect 
informal or inartificial, pp. 51-52, printed record. 
The case is here properly on appeal, all the neces- 
sary steps having been taken for that purpose. 


9 
Appellant refused to further amend said bill and 
electing to abide by the same, appealed from the 
judgment sustaining said demurrer and dismissing 
said bill. 

The bill sets forth the fact that both parties 
are incorporated and empowered to buy, own and 
sell real estate in Colorado. Also that on the Sth 
of January, 1841, Gaudalupe Miranda and Charles 
Beaubien, citizens of the Republic of Mexico, peti- 
tioned Armijo, the Governor of New Mexico, for a 
grant of lands, and that said grant was made by 
said Governor on the 18th day of April, 1844, to 
said petitioners and embraced the lands involved 
in this suit, being situate in Colorado. 

Also that the Congress of the United States, 
by act approved June Ist, 1860, confirmed said 
grant, providing that said “confirmation shall be 
“construed as a quit-claim or relinquishment on 
“the part of the United States, and shall not affect 
“the adverse rights of any person or persons what- 
* sover, ” 

Also that upon the 19th day of May, 1879, a 
patent for said lands was issued to said Beaubien 
and Miranda in pursuance of said act of confirma- 
tion, and that said patent also contained the follow- 
ing provision, to-wit: “ But with the stipulation 


“that in virtue of the provisions of the 4th section 


“of the said act of June twenty-first, A. D. one 
“thousand eight hundred and sixty, this patent 
“shall only be construed as a quit-claim or relin- 
“ quishment on the part of the United States, and 
“shall not affect the adverse rights of any person 
‘‘or persons whomsoever. ” 

Also that by sundry mesne conveyances (set- 
ting them forth), the respondent became the owner 
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of whatever claim Miranda and Beaubien as EMPRE- 
sarios by an alleged grant made by Armijo as Gov- 
ernor of New Mexico on 18th of April, 1844, had to 
the lands involved, and by virtue thereof said 
respondent is asserting title thereto. The bill also 
charges that on the 4th day of April, 1837, the General 
Congress of Mexico, by proper act, repealed all Em- 
PRESARIO laws and regulations for making grants of 
lands and that said Armijo, as Governor of New 
Mexico. had no power orauthority to make said grant 
to Beaubien and Miranda. That on the 12th day of 
April, 1837, the Supreme Government of Mexico, 
passed an imperial decree to carry out the provis- 
ions of said act of April 4th, 1837, said act and 
decree being pleaded ipsissimis verbis in the bill. 

The bill also charged that at no time did said 
Armijo have power or jurisdiction to make said 
grant. The bill also sets forth that on the 13th 
day of March, 1832, at Saltillo, the capital of Coa- 
huila—Texas, a state in the Republic of Mexico, 
Jose Manuel Royuela and John Charles Beales, in 
due form of law petitioned Jose Maria de Letona, 
the Governor of Coahuila—Texas, to make them an 
EMPRESARIO grant of certain lands (embracing the 
lands involved in this suit), and that he on the 14th 
day of March, 1832, in due form of law, accepted 
said petition and made to said Royuela and Beales 
such EMPRESARIO grant of said lands, and that the 
same was duly attested by Santiago del Valle, Sec- 
retary of the State of Coahuila—Texas, and was 
archived on said date in said Secretary’s office. 
Correct translations of both grants are filed with 
the bill as exhibits Nos. 2,3. The bill sets forth the 
power and authority of the Governor of Coahuila- 
Texas to make this grant and that thereby the title 
in fee to the lands involved in this suit passed to 
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said Royuela and Beales and that they were placed 
in the actual possession thereof, and that the Mexi- 
can Government and its authorities at all times by 
official acts recognized that the grant (subject to a 
condition of defeasance subsequent) passed the 
title in fee to Royuela and Beales, and at all times 
maintained and protected their possession and title, 
until the same became impossible by reason of the 
successful revolution of Texas and its separation 
from Mexico. That Royuela and Beales sectionized 
a large portion of the Jands embraced in said grant 
and in the performance of the condition subsequent 
contained therein they had introduced a portion of 
the families loyal to the Republic of Mexico, and 
would have introduced the total number of such 
loyal families required by said condition, but for 
the fact that they were wholly prevented therefrom 
by the revolution of Texas, one of the grantors, 
which resulted in its independence of Mexican 
authority, thereby rendering such performance im- 
possible. 

The bill sets forth an unbroken chain of title 
from Royuela and Beales to the appellant, by 
mesne conveyances, and that by virtue thereof the 
appellant became the owner of the lands involved 
in this suit, and that the appellant is now (and at 
the institution of this suit was) in the absolute pos- 
session of said lands, by tenants, and that the res- 
pondent has-never had possession of any of the 
lands herein involved. 

The bill sets forth that these lands are worth 
$200,000. The bill sets forth that the respond- 
ent by virtue of the alleged grant to Muir- 
anda and Beaubien, the act of confirmation and 
patent aforesaid, and mesne conveyances, is assert- 
ing ownership of said lands and that in assertion 
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of such ownership, the respondent is now prosecut- 
ing a suit in equity in said Circuit Court against 
appellant’s tenants, charging them with having 
located on said lands and that in said last named 
suit the respondent claims to be the sole and exclu- 
sive owner of said lands, and that the title of appel- 
lant is subordinate and inferior to the title claimed 
by said respondent, and that in saiu suit the res- 
pondent charges that the occupancy of said lands 
by appellant’s tenants is illegal and wrongful and 
said tenants’ acts of depasturing said lands are 
wrongful and constitute trespasses, and that in said 
suit the respondent is seeking a writ of injunction 
to restrain said acts of oecupation and depasturing 
by said tenants, and that by order of Court they be 
removed therefrom and their right and title be 
declared inferior and subordinate to the alleged 
claim of respondent. The bill also charges that 
the respondent is in addition thereto prosecuting 
several actions of ejectment against appellant’s 
tenants to oust them from possession and enjoy- 
ment of said lands, said equity suit and actions of 
ejectment being charged in appellant’s bill as now 
pending in said Circuit Court and based upon the 
sald alleged grant to Miranda and Beaubien, act of 
confirmation, patent and mesne conveyances, where- 
by a cloud is cast upon appellant’s title to the great 
damage of appellant. 

The said bill also charges that the respondent 
is threatening other actions of ejectment against 
other of the appellant’s tenants upon the lands 
involved in this suit, situate in said Las Ani- 
mas County, Colorado, and is about to take actual 
possession of other vacant lands of the appellant 
in said County, all of which lands are specifically 
described in said bill and are owned by appellant 
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by virtue of said grant to Royuela and Beales and 
mense conveyances. 

The said bill charges that thereby a multitude 
of suits in equity and actions at law will be inev- 
itable and appellant’s title beclouded. 

The prayer of said bill is as follows, to-wit : 
“And forasmuch as your orator is remediless in 
“the premises by the strict rules of the common 
“law, and is relievable only in a Court of Equity, 
“where matters of this nature are properly cogni- 
“zable and relievable; and forasmuch as by this 
“means only can a multiplicity of actions at law 
“be prevented, all depending upon the same right 
“and involving the same question; and for as 
“much as the said actions and doings of the defend- 
“ant work great and irremediable damage to your 
“orator: therefore your orator prays that as to it, 
“The Inter-State Land Company, the said alleged 
“title and claim of title of the Maxwell Land 
“Grant Company, may by the proper order and 
“decree of this honorable Court be for naught held 
“and esteemed, and that so far as the same affects 
‘‘the lands involved in this suit the said alleged 
“orant to Beaubien and Miranda, said act of con- 
“tirmatiop and patent, and all the mesne convey- 
‘“oanees aforesaid from which the said defendant, 
“the Maxwell Land Grant Company, deduces and 
‘Casserts its claim to the lands involved in this suit 
“may, as to your orator, be declared void for any 
“and all purposes whatsvever: and that the said 
“defendant, the Maxwell Land Grant Company, 
“and each and every person claiming by, through, 
‘or under it may be forever enjoined from 
“asserting any title to or any interest in any 
“of the lands; and that the Maxwell Land 
“Grant Company may be perpetually enjoined 
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“from the further prosecution of the said suit 
‘‘in equity and actions of ejectment against 
‘your orator’s said tenants, and from attempting to 
“lease, convey, occupy any of the said lands or any 
“part thereof, and that yourorator may be decreed 
“to have the legal title to the premises, herein- 
‘before described, and for such other and further 
“relief as the nature of this case may require and 
“to this honorable Court may seem meet. May it 
‘please your honors to grant unto your orator a 
“ writ of subpoena, etc. 


oe 


BRIEF. 
I, 


The allegations of the bill state a clear case 
for equitable relief, and the demurrer, confessing 
the same, should have been overruled. 


II. 


The grant to Miranda and Beaubien (from 
which the respondent derraigns title) was void, 
because the petition for the same was presented 
January Sth, 1841, and Armijo, Governor of New 
Mexico, had uo power to make the grant to them 
on the 18th day of April, 1844. | 

The EMPRESARIRO law and a!] its regulations had 
long prior to said dates been repealed by act of the 
General Mexican Congress of date April 4th, 1837, 
and the Imperial Decree, made in pursuance there- 
of, on the [2th day of April, 1837. 

Rockwell’s Spanish and Mexican laws, pp. 627- 
628. 

Hall’s Mexican Digest, p. 115. 


ILI. 


The above act of repealer and the Imperial 
Decree thereunder, rendered the said grant by Arm- 
ijo absolutely null and void, because this Court in 
the United States vs. Vigil, 13 Wall, 450-451, held : 

“It has been repeatedly decided by this Court 
“that the only laws in force in the territories of 


— 
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‘Mexico for the disposition of the public lands, 
‘‘with the exception of those relating to missions 
‘and towns, is the act of the Mexican Congress of 
“1824, and the regulations of 1828.” ‘The same doc- 


trine is recognized in 


Fremont v. United States,17 How., 542. 
United States v. Cambuston, 20 How., 59. 
United Stutes v. Workman, 1 Wall., 746. 
United States v. Jones, 1 Wall., 766. 

United States v. Hartnell, 22 How., 286. 
lInited States v. D Aquirre, 1 Wall.. 311. 
United States v. Pico. 5 Wall., 536. 

Colorado County v. Commissioners, 95 U.S., 259. 
United States v. Valejo, 1 Black, 541. 
Hornsby v. United States, 10 Wall, 224. 


eV. 


The act of the United States Congress pur- 
porting to confirm to Miranda and Beaubien this 
void grant and the patent issued thereunder, both 
contained a provision that the same should be con- 
strued as a quit-claim on the part of the United 
States, and that said act and patent should not be 
in derogation of the adverse claims of any person 
whomsoever. 

[tis clear from the language of the act and 
patent that they furnish no muniment of title as 
avainst the title made to Royuelaand Beales. This 
Court in Adams v. Norris, 108 U.S., 598, held: 
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“The United States, in dealing with parties 
“claiming under Mexican grants, land within the 
“territory ceded by the treaty with Mexico, never 
“made pretense that it was the owner of them. This 
‘principle has been more than once clearly 
“announced in this Court. The leading cases are: 


Beard v. Federy, 3 Wall., 478. 
Henshaw v. Bissell., 18 Wall, 255. 
Miller v. Dale, 92 U.S., 473.” 


V. 


Therefore the grant being originally void by 
reason of being made contrary to Mexican law, and 
this Court having held that in a contest between 
rival grantees of the same land, the act of con- 
firmation and patent amounts toa single declara- 
tion that the United States never made any pre- 
tense of owership thereto, the appellant will now 
proceed to point out the law by which it claims 
that its title is superior to that claimed by respond- 
ent as follows, to-wit: 


VI. 


The bill shows that Royuela and Beales were 
placed in actual possession of said land, sectioniz- 
ing a large part, introducing a portion of the famil- 
ies required by the conditions of said grant to them, 
and thatthey would have wholly complied with said 
conditions, but were prevented therefrom by the 
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revolution and subsequent independence achieved 
by Texas (one of the grantors), whereby the condi- 
tion was not only rendered impossible, but illegal. 
Also that the Mexican Government and authorities 
recognized that the fee passed by this grant to Roy- 
uela and Beales, and that by virtue of mense con- 
veyances, appellant became the owner thereof and 
have possession of the lands involved in this suit 
and that respondents have never had possession 
thereof. This the demurrer admits. 


A. 


“The date of the concession for lands constitutes 
**an inviolable law for the right of property and legal 
“ownership. ” 


Hall’s digest of Mexican Law, p. 106, $277. 


The date of the grant to Royuela and Beales is 
March 14th, 1832, and the concluding language 
therein contained is that the Secretary has been 
* directed to give the EMPRESARIOS this certified copy 
‘of all the documents relating to the grant that 
‘‘they may serve them as security and as a formal 
“title, or title in due form, thereto, the originals 
“will, according to law, remain filed and recorded 
“in the Secretary’s office under my charge.” 

The eMPRESARIO law and the regulations were in 
full force at this date. 

‘This Court said, the record was the grant and 
‘* without it the title was not divested. The Gov- 


12 


‘‘ernor was required to give a document to the party 
“interested which was evidence of title and enabled him 


‘* to get possession .” 


Peralta vy. United States, 3 Wall., 440. 


In De Harro v. United States, 5 Wall., 599, this 
Court construed the Spanish word “titulo” to mean 
the instrument which conveys title in fee in the usual 
acceptation of the term. 

Hall’s digest of Mexican Law, §511, p. 151, pro- 
vides, “ The definitive grant asked for being made, 
“a document signed by the Governor shall be given, 
“ to serve as a title to the interested party, wherein 
“it must be stated that the said grant is made in 
“exact conformity with the provisions of the law, 
“in virtue whereof possession shall be given.” 

This is the EMPRESARIO law and the grant bereiu 
exactly conforms. See Ex. No. 3, printed record, p. 
24. Decree No. 16, of Coahuila—Texas, passed March 
24th, 1825 (in force at date of this grant), provided 
by Art. 8, that the executive alone should pass 
upon an application for an EMPRESARIO grant. Art. 
9, 7d. guaranteed the EmpRESAKIO. Art. 27 id. author- 
ized EMPRESARIOS to alienate their lands, but res- 
trained other settlers from such alienation until 
they had completed the cultivation of their lands. 

Paschal’s Annotated Digest of the laws of Texas 
(4th Ed. July 31, 1866), p. 154, Art. 246, expressly 
recognizes this grant as valid. 

Kennedy in his Ist Vol. of the History of Texas, 
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pages 182 to 196 inclusive, gives the field notes of 
Alexander Le Grande, the suveyor of Royuela and 
Beales, who surveyed and sectionized a large part 
of the grant and the map attached to the history 
shows the survey and locality of this grant. 
Gonzales et al vy. Ross et al., 120 U. S.. 626. 


| 


Undoubtedly the presumption is in favor of the 
validity of this grant until the contrary is proved 
by those who controvert it. | 


“The whole burden of proof lies on him.” 


United States v. Jenks, 2 Pet., 225. 

United States vy. Arredondo, 6 Pet., 726. 
United States vy. Peralta, 19 How., 347. 
Gonzales et al vy. Ross et al., 120 U.S. Rep., 605. 
Houston v. Perru, 3 Texas, 394. 

Byrnex v. Fagan, 16 Texas, 391, 398. 

Larkin v. U. S., 18 How., 562. 

United States v. Reading, 1S How.., 4, 8. 
United States v. Johnson, 1 Wal)., 329. 


Cc. 


The condition of settling the land embraced in 
this grant with the requisite number of Catholic 
families, loyal to Mexico and who were required to 
bear arms in defense of the authority of the Mexi- 
can Government, was a condition subsequent, upon 
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non-performance of which a forfeiture might be 
claimed alone by Mexico or Coahula—Texas, and 
until inguest of office by that Government, the title 


in fee passed to and vested in the grantee. 


Gonzales et al vy. Ross et al. 120 U.S., 625. 626. 
Hanrick v. McKenny, 7 Texas, 384, 
United States v. Arredondo. 6 Pet., 691 ef seq. 


This proceeding to declare a forfeiture of title 
for non-performance of this condition annexed to 
the grant is specifically provided for and proves 
that the condition is subsequent. * Art. 11 of Decree 
“ No. 128 of Coahuila—Texas, passed April Ist, 1530 
“(in force at date of this grant), provides that *‘ The 
“executive shall cause the contracts that are not 
“carried into effect, in the time stipulated, to be 
“published that the respective lands may be under- 
“stood to have again become vacant and open to 
* colonization.’ ” 

And section 1138 p. 326, Hall’s Digest of Mexi- 
ican law, provides, * These denouncements will be 
“made before the departmental Government 
“ directly, or through the medium of the respect- 
“ive employees in each state.”’ See also 


Gonzales et al v. Ross et al, 120 U. S., 625-626. 


And this denouncement, or inquest of office, 
could not be had by any other than the Mexican 
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Government or that of Coahuila—Texas, or the 
State of Texas after the revolution. 


Gonzales et al v. Ross et al, supra, p. 625, 626. 
Athart v. Massaiu, 98 U.S8., 491-498. 


Had the land involved herein remained subject 
to Mexican jurisdiction, the grantees would have 
had full six years from the date of the grant to per- 
form the condition thereof, respecting the introduc- 
tion of the specitied number of Catholic families 
who should be loyal to Mexico and take up arms 
in defense of the Mexican Government. 

Prior to the 14th day of March, 1838, neither 
the Mexican Government, nor that of Coahnuila~ 
Texas, could have reclaimed the land from the 
grantees for failure to perform this condition, and 
then only after inquest of office as set forth in sub- 
division *G” supra. 

But on Nov. 13, A. D. 1835, Texas (one of the 
contracting parties to this grant), declared its 
separation from and independence of Mexico, and 
adopted its first constitution. By Art. XIV there- 
of Texas ordered a cessation in the performance of 
all conditions annexed to EMPRESARIO grants, with- 
out any complaint against EMPRESARIOS or denounce- 
ment of the land. The only reason given in said 
Art. being the unsettled state of the country. 


Paschal’s Dig., supra, p. 27. 
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War was now flagrant between Texas and Mex- 
ico. On April 22. 1836, Mexico acknowledged the 
independence of ‘Texas. 

Thus by the voluntary act of Texas the condi- 
tion of this grant became both illegal and impos- 
sible. 

By section 2481, Hall’s Dig. Mexiean Law, it is 
provided: ‘“ The condition will be held as fulfilled 
“which fails to be realized by the voluntary act of the 


“ obligated party.” 


In United States v. Arredondo, 6 Pet. p. 745. 
this Court declared, when referring to the failure of 
settling 200 families in pursuance of the condition 
annexed to the grant, ‘“ Jt is anacknowledged rule of 
“law that if a grant is made ona condition subse- 
‘quent and its performance becomes impossible by the 
“ act of the grantor, the grant becomes single. ’ 


In United States v. Vaca, 18 How. 556, this 
Court expressly held, that the failure to perform 
conditions in Mexican land grants, had no tend- 
ency to work a forfeiture of the title. 


In United States v. Noe, 23 How., 312 (affirming 
United States v. Kingsbury, 12 Pet., 476) held: 


“The Court will liberally construe the per- 
“formance of conditions, precedent or subsequent, 
“in such grants. It has not nor will it apply in 
“the construction of such conditions in such cases 
“the rules of the common law. ” 
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The respondent can not claim the benefit of 
any forfeiture in this case. 


Gonzales et al v. Ross ef al, 120 U. S.. 625. 


Texas having by its voluntary act prevented the 
performance of the condition annexed to the grant 
is bound by the grant, discharged of the condition, 
and so is the United States. which incorporated 
Texas into the Union, Mareh 1, 1845, and by proper 
act of date Nov. 25, 1850, accepted the “ Texas Ces- 
sion,’ which embraced the land involved herein. 

The language of this Court in Arredondo’s case, 
6 Pet., 745, 746, is entirely applicable wherein it 
says: “ Weare not prepared to say that the con- 
“dition of settling two hundred Spanish families in 
“an American territory has been or is_ possible. 
sat . * ‘To exact its performance after its 
ee. ° cession would be ° ° 
“enforcing a forfeiture on principles which if not 
“forbidden by the common law, would be utterly 
“inconsistent with its spirit. " ° lf the 
“case required it, we might feel ourselves at all 
“events justified, if not compelled to declare that 
“the performance of this condition had become 
‘‘impossible by the acts of the grantor, the trans- 
“fer of the territory, the change of Government, 
* manners, habits, customs, laws, religion, and all 
“the social and political relations of society and 
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The treaty of Guadalupe—Hidalgo protects this 
grant. The protocol provides for having legitimate 
titles under Mexican Law to property held by grants 
“in Texas up to the 2d of March, 1836, to be 
“acknowledged before the American tribunals.” 


In United States v. Aguisola, 1 Wall., 352, this 
Court declares its purpose to enferce all claims 
that would have been held good by the Mexican Gov- 
ernment at the date of the treaty. 


In U.S. Freehold Co. v. Tameling, 93 U.S. 66, 
this Court said: “They were entitled to protec- 
“tion whether the party had the full and absolute 
“ ownership of the land or merely un equitable inter- 
“est therein which required some further actof the 
“Government to vest in him a perfect title. ” 

But the Government bas taken no such act 
regarding the lands involved herein. 


F. 


The extent of this grant can not -affect the 
validity thereof, nor can the Court be governed by 
that consideration in construing its tenor and effect 
as to the condition of settling families thereon. 


In United States v. Maxwell Land Grant Com- 
pany, 121 U. S&S. 325 et seg., this Court held 
that the eleven league clause contained in the 
Mexican Law had no application and that the 
term “out boundaries” was inappropriate as 
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applied to EMPRESARIO grants. It was also there 
held that where the grant was by specific boundaries 
the donee was entitled to the entire tract described. 


In United States v. Sutherland, 19 How., 363, 
itis said: “The United States is bound by treaty 
“with Mexico to protect all bona fide titles previ-, 
“ously granted by Mexico, and this Court has no dis- 
“cretion to enlarge or curtail such grants to suit 
‘‘its own sense of propriety nor defeat just claims, 
“ HOWEVER EXTENSIVE, by stringent rules ot con- 
“struction, to which they were not originally sub- 


“jected.” 


In United Slates v. Arredondo, b Pet., p. 746, 
the Court held the same doctrine and said, “ that 
“the intendant had the power to make the grant, 
“the terms and extent of which were within his dis- 
“cretion, of the proper exercise of which THIS 
‘““CoURT HAS NEITHER THE POWER NOR RIGHT TO 


. 
. 


"* JUDGE. 


In United States v. Moreno, 1 Wall, 400, this 
Court decided as follows: 

“A right valid before the cession was equally 
* valid afterwards. It ts the Court’s duty to see that 
“no rightful claim is rejected. No nation can have any 
‘interest higher than the right administration of 


“justice. ss 


ARGUMENT. 


The amended bill of The Inter-State Land Com- 
pany to which this demurrer is interposed, sets 
forth : 


* 
1. The fact of Appellant’s incorporation. 
2, The fact of Respondent’s incorporation. 
3. The alleged elaim of title to the lands in- 
volved as made by Respondent. 


4. The locality. 
). The Congressional act confirmatory. 

6, 7, and 8 The mesne conveyances and 
decrees of Court whereby defendant claims to have 
procured the title which Beatbien and Miranda had 
by virtue of the grant from Armijo. 


9. That the alleged grant by Armijo to Beau 
bien and Miranda was made without any authority 
of law, because prior to its execution, to-wit: On 
the 4th day of April, 1837, the Mexican Constituent 
Congress repealed by its proper act all existing laws 
and regulations authorizing such grants. 

Also the Imperial decree made on the 12th of 
April, 1837, in pursuance of said act of the Mexican 
Congress which is fully set forth in exbibit No. 4, tiled 
with said bill. 


10, 11, 12 and 18. The Empresarro Grant to 


Beales and Royuela to the lands involved in this suit 
setting forth with precision the tenor and effect of 
said Grant, and the further fact that the Mexican 
Government in such cases, and especially in this 
instance, by sundry and divers official acts recog- 
nized that Beales and Royuela by virtue of their 
Grant had the title in fee to the premises. Also 
setting forth the mesne conveyances whereby The 
[uter-State Land Company derives title to the said 
premises. 

Also setting forth the fact that Ihe Inter-State 
Land Company is in the exclusive possession of said 
premises, 

Also setting forth the fact that the Maxwell 
Land Grant Company has never had possession of 


any part of said premises. 


l4. The fact of the multitude of lawsuits and 
other grievous acts of the Defendant. including the 
cloud on our title, whereby we invoke the Court’s 
interposition. All these facts are admitted by the 
demurrer, and it only remains for this Court to con- 
sider the law applicable to these admitted facts, in 
order to settle the controversy between plaintiff 
and defendant. 

To proceed directly, therefore, the chief ques- 
tion in this case may be stated to be, whether prior 
to and at the date of the alleged grant by Armijio 
to Beaubien and Miranda, which is the matrix of the 
Maxwell title, the Empresario laws of Mexico had 
been repealed. If so, the result follows of neces- 
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sity that the act of Armijo in making the alleged 
grant was in excess of authority, and passed no 
interest or title to the lands involved in these suits. 
We will attempt first to establish the affirmative of 
this proposition and then to cite authorities by way 
of express adjudications of this Court whereby, we 
will contend, that the judgment of the Court upon 
this demurrer must be against the Maxwell Land 
Grant Company. 


It will be observed that the date of the alleged 
grant by Armijo to Beaubien and Miranda is April 
Sth, 1844; but by reference to page 627 of Rock- 
well’s Spanish and Mexican Laws, and page 115 
Hall’s Mexican Digest, we tind that on the 4th day 
of April the General Congress of Mexico enacted as 
follows: 


LAW. 


Mexico, 4th April, 1837. 

* Providing for rendering effective the coloniza- 
“tion of the lands which areor should be the prop- 
“erty of the Republic. All directions heretofore 
“issued in relation to colonization, so far as thev 
“are contrary to this law arerepealed. See decree 
“of the Supreme Government of the 12th of the 
“present month. The Government, with the con- 
“ sent of the Council, will proceed to give effect to the 
“colonization of the lands which are or should be the 
“property of the Republic. by means of sale. ENFIT- 
“ BUSIS, Or mortgage, applying the amount, which 
“for the best land should net be less than ten 
‘reals per acre, to the redemption of the national 
“debt contracted or to be contracted, reserving 
“always a sufficient amount in order to fulfil the 
‘ promise to the troops who aided in achieving the 
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‘independence, and for the rewards and grants 
‘ decreed by Congress in favor of the native tribes 
‘‘or nations and of those aiding in the restoration 
“of Texas. and being not hindered by the laws 
“ heretofore passed in relation to the colonization, 
“the provisions of which, so far as they are con- 
“ trary to this law, are repealed, the prohibition of 
‘*the eleventh article of the law of the 6th April, 
“1830, being renewed.” 

And immediately following the adoption of 
this law, and on the 12th day of April, 1837, the 
Government of Mexico, by virtue of this repealer 
of the 4th April, 1837, adopted an entirely new 
land system specially for the departments of Texas, 
Chihuahua, New Mexico and Sonora, whereby Liz- 
ardy & Company of London were appointed agents 
to sell the vacant lands in these departments by 
means of land scrip. This decree will be found 
upon pages 627-630 inclusive, Rockwell’s Spanish 
and Mexican Laws. ‘The plain letter of this law 
and the evident spirit thereof effect the repeal of 
all regulations and colonization laws previously in 
force. This would seem to be so clear that an 
argument of the proposition would needlessly con- 
sume the time of the Court. ‘The repealer is some- 
thing more than that which arises from the repug- 
nancy of the prior colonization laws, and the regu- 
lations thereunder. It is a clear and explicit deela- 
ration of the Sovereign Constituent Mexican Con- 
gress that the EMPRESARIO laws and regulations 
thereunder are repealed ; and this intent is made 
more manifest, if need be, in the imperial decree 
of the 12th day of April, 1837, which is set forth 
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IPSISSIMIS VERBIs in the amended bill of The Inter- 
State Land Company. If this be correct, by what 
authority then did Armijo, the Governor of New 
Mexico, more than seven years thereafter, assume 
to make an EMPRESARIO grant to Beaubien and 
Miranda, from whom the Maxwell Company DER- 
RAIGNS title. The conclusive answer to this is furn- 
ished by the decision of this Court in the caseof the 
United States v. Vigil, 13 Wall.. 450, 451, wherein the 
Court uses the following language in the very first 
few lines of its decision, namely: 


“It bas been repeatedly decided by this Court 
“that the only laws in foree in the territories of 
* Mexico for the disposition of the publi lands, 
“with the exception of those relating to missions 
‘and towns, are the act of the Mexican Congress 
“of 1824, and the regulations of 1828. ” 


The same is recognized in 


Fremont v. United States, 17 How., 542. 
United States v. Cambuston, 20 How.., 59. 
United States vy. Workman, 1 Wall., 746. 
United States v. Jones, 1 Wall., 766. 
United States v. Hartnell, 22 How., 286. 
United States v. D Aguirre, 1 Wall., 311. 
United States v. Pico, 5 Wall... 536. 
Colorado County v. Commissioners, 95 U.S., 
259. 
United States v. Valejo, 1 Black, 541. 
Hornsby v. United States, 10 Wall., 224. 
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So that this colonization. law of 1824 and the 
regulations of 1828, being by the Mexican Congress 
on the 4th of April, 1837, and the Imperial Decree 
of the 12th of the same month repealed, the con- 
clusion must of necessity result that in 1844 Armijo 
had no power to make the grant to Beaubien and 
Miranda, and the Maxwell Land Grant Company 
therefore cannot claim that grant as the source of 
their title. 

But if it is contended in the next place that 
the act of Congress, approved June 1, 1560, contirm- 
ing the grant of Armijo to Beaubien and Miranda, 
aud the Government Patent issued thereunder con- 
stitute a sufficient muniment of title to the Max- 
well Land Grant Company for the purpose of this 
suit, we respectfully maintain that such a position Is 
wholly untenable, both in law and fact. For the 
purposes of this demurrer the allegations of the 
amended bill of The Inter-State Land Company 
are admitted to be true. These pleadings show 
that the Patent in question follows almost literally 
the language of the act of confirmation, approved 
June 1, 1860. That act of confirmation provides 
by its fourth section that the said “ confirmation 


‘ 


- 


shall only be construed as a quit-claim or relin- 


‘quishment on the part of the United States, and 
‘shall not affect the adverse rights of any person or 
‘persons whomsoever.” 

The language of the Patent is that it was issued 


upon “‘the express stipulation that in virtue 
“of the fourth section of said act of June 1, A. D. 
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* 1860, this Patent shall only be construed asa quit- 
“claim or relinguishment on the part of the United 
“States, and shall not affect the adverse rights of 


‘any person or persons whomsoever. ” 


The language contained in both the Patent and 
confirmation clearly negatives the idea that the 
United States Government intended to make a 
yrant DE NOVO so as to bind any other person claim- 
ing adversely tothe grant by Armijo. If it were 
needful to cite authorities to fortify this decision, 
we confidently rely apon the construction which 
this Court has placed upon similar language in the 
act of confirmation and patent involved in the case 
of Adams vy. Norris, 103 U.S. Sup. Ct. Rep., page 595, 
as wholly applicable and settling the proposition 
entirely against the demurrant herein. In that case 
the contest was between the grantees of the same 
land, both claiming under conflicting Mexican 
yrants, the one graut having been confirmed and 
patent issued therefor by the United States Gov- 
ernment Just the same as the case vow at bar. In 
that case this Court in passing directly upon this 


point, uses the following language: 


“No doubt where the Patent is for land to 
‘which the government had an uudisputed title the 
‘proposition is generally if not always true; but 
‘the United States, in dealing with parties claim- 
‘ing under Mexican grants, land within the terri- 
“tory ceded by the treaty with Mexico, NEVER MADE 
‘‘ PRETENSE THAT IT WAS THE OWNER OF THEM. When, 
“ therefore, guided by the action of the tribunals 
“established to pass upon the validity of these 
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‘alleged grants, the Government issued a Patent. 
‘IT WAS IN THE NATURE OF A QUIT-CLAIM—AN ADMIS- 
“SION THAT THE RIGHTFUL OWNERSHIP HAD NEVER 
‘BEEN IN THE UNITED STATES, BUT PASSED AT THE 
“TIME OF THE CESSION TO THE CLAIMANT OR THOSE 
‘UNDER WHOM HE CLAIMED. ‘This principle has been 
“more than once clearly announced in this Court.” 


The leading Cases are: 


Beard Vv. kedery, 3 Wall.. 475. 
Henshaw v. Bissell. 1S Wall.. 255 
Miller v. Dale. 92 U.S.. 473. 


Therefore the doctrine 1s clearly and positively 
announced by decision of the highest tribunal in 
this country, which has jurisdiction to hear these 
causes involving Mexican land grants, that the act 
of confirmation and Patent, under which the Max- 


well Land Grant Company claim that the EMPREsa- 


R10 grant to Beaubien and Miranda has been by act 
of our Government made good. 1s nothing more 
than “an admission that the rightful ownership 
“was never in the United States but that the Uni- 
“ted States in dealing with parties claiming under 
* Mexican grants lands within the territories ceded 
“hy the treaty with Mexico never made _ pretense 
“thatit was the owner of them.’ 

if therefore the act of confirmation and the 
Patent, as between the parties to these suits, gave 
no title, as the case of Adams v. Norris, clearly 
declares, and if the EMPRESARIO laws and the regu- 


lations thereunder were repealed by the. Mexican 
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Congress 4th April, 1837 (and this Court has said 
they were the only laws authorizing the grant to 
Beaubein and Miranda) then we submit that the 
legal conclusion follows beyond cavil that the Max- 
well Land Grant Company has no title to these 
lands as against the Inter-State Land Company. 
Again, even if it were true (which we do not con- 
cede) that the rEmpresaRIO law had not been 
repealed at the time when Armijo assumed to make 
the grant to Beaubien and Miranda, yet. neverthe- 
less the grant to Royuela and Beales from which 
The Inter-State Land Company and its tenants 
derraign title was prior in time and therefore par- 
amount in law to the one under which the Maxwell 
Land Grant Company claims. 

This is a familiar principle of law concerning 
the priority of deeds and has often been applied by 
this Court to the cases of conflicting Mexican grants 
embracing the same lands. The Government of 
the United States has no interest in these lands 
involved in these suits because of the decision in 
Adams v. Norris and because of its Patent issued 
under the act of confirmation. The Mexican Gov- 
erment can have none. If it be true therefore 
that the grant to Beaubien and Miranda was void 
because the same was made after the repeal of the 
EMPRESARIO law, then where does the title to these 
lands reside? It is a most cherished maxim that 
the law abhors a vacuum; and no title to land is 
permitted to be in nubibus. Can there be the 
slightest doubt that the best and only title to these 
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lauds is to be found in The Inter-State Land Com- 
pany? Wethink not. Certainly if we are correct 
in What has been said, there can be no doubt but 
that this demurrer should be overruled, because, 
whatever may be our legal title to the lands in- 
volved in these suits, certain it is that the Maxwell 
Land Grant Company having neither title nor pos- 
session should not be permitted to disturb our pos- 
session which, as to them, is lawful and rightfal, by 
the harassment of law-suits and the other acts and 
doings set forth in the pleadings and admitted by 
the demurrer. 

jut in the third place we cannot agree to rest 
the case upon the ground alone that we have the 
lawful possession of these lands. We submit that 
we have the only existing title thereto. The effect 
of the demurrer is an admission pro hae vice that 
The Inter-State Land Company has the title in fee 
to these lands; but inasmuch as the question is one 
of great importance to The Inter-State Land Com- 
pany and its tenants, we will ask the indulgence of 
the Court while we make an analysis of the title 
claimed by The Inter-State Land Company. The 
Grant to Royuela and Beales is in due form of law, 
the original being duly archived among the 
archives of Mexico as admitted by the demurrer. 

It will be observed, by reference to the copy of 
the grant by Maria de Latona to Royuela and 
Beales, filed as exhibits in this cause, that the 
last article thereof concludes with the following 
language : 
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“And having been directed to give the EMPRES- 
“ arros this certified copy of all documents relating 
“to the grant that they may serve them as securily 
‘and as a formal title thereto, the originals will, 
‘“uccording to law, remain filed and recorded in the 
“ Secretary’s office under my charge.” 

Hence, in addition to the uncontroverted alle- 
gation iu the pleading that the title passed to Roy- 
uela and Beales by virtue of the Grant, the very 
terms of the Grant provide that it shall serve them 
“as a formal title thereto.” The Governor of 
Coahuila and Texas had the power to make this 
Grant, because the general Mexican colonization 
laws and regulations then in full foree gave bim 
that power; and the colonization law of Coahuila 
Texas passed in pursuance thereof and in strict 
conformity to the national colonization laws on the 
24th of March, 1825, by its Article 8, provides that 
the executive alone shall pass upon the application 
of the EMPRESARIO; and by Article 9, that the Em- 
PRESARIO grants shall be “ guaranteed by this law.” 
Also Article 27 of the same law provides that the 
EMPRESARIOS may alienate the lands they hold, the 
successors being held to perform the coNDITIONS 
annexed to the grant, of which we speak more fully 
hereafter. The same law authorized “the other 
“settlers to alienate their lands when they have 
“completed the cultivation thereof, and. not be- 
“ fore.” 

And in this counection we desire to call the 
attention of the Court to the fact that the lands in- 
volved were ceded to the United States by virtue of 
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the Texas cession in the year 1850, and that by act 
of Congress of date September 9th, 1850, whereby 
the United States obtained by the consent of the 
Legislature of the Republic of Texas the jurisdic- 
tion over the lands in question, the Government of 
the United States recognized the fact that the State 
of Texas, which had been one of the constituents of 
Coahuila—Texas, bad the title to the property in 


question, 


But apart from these references to the Mexican 


law and the act of Congress of September 9, 1850, 


our contention is that this Court has conclusively 


’ } ° . t> j ? 
settled the point against the Respondent. In the 


case of the Uniled States v. Jenks. 2 Pet.. 225, this 
(‘ourt said: 


‘Undoubtedly the presumption is in favor of 
‘the validity of every grant issued in the forms pre- 
‘scribed by law, and 1t is incumbent upou him who 
“coutroverts it to support his objections. The 
‘whole barden of proof les on bin.” 


| oe" ei es aida ei i 
And again this Court in the case of the United 
States v. Arredondo, 6 Pet., 726, said : 


~The universal adoption of the rule is that the 
acts of publie officers in disposing of public lands 
‘by color or claim of public authority are evidence 
‘thereof until the contrary appears by the show- 
‘ing of those who oppose the title under it, and 
‘deny the power by which it is professed to be 
‘granted. Without the recognition of this prinei- 
‘ple there would be no safety in title papers, and 
~ ho security for the enjoyment of property under 
“them. The grant is void unless the grantor has 
‘the power: to make it; but it is not void because 
‘the grantee does not prove or produce it. The 
“Jaw supplies this proof by legal presumption 
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“arising from a full. legal and complete execution 
“of the grant under all the solemnities known or 
‘proved to exist or to be required by the laws of 
“the country where it is made and where the land 
“is situated.” 


Again, in the ease of the United States v. Per- 


alta, 19 How., 347, this Court said: 


“We have frequently decided that the public 
‘acts of public officers purporting to be exercised 
“in an official capacity and by public authority 
* shall not be presumed to be usurped, but that a 
“legitimate authority bad been previously give nor 
“subsequently ratified. To adopt a contrary rule 
“would lead to infinite confusion and uncertainty 
“of titles. “A presumption arising from the grant 
“itself makes it prima facie evidence of the power 
“of the officer naking it, and throws the burden of 
“proof upon the party denying it.” 


Avain, in the ease of the United States v. Arre- 


dondo, 6 Pet.. 728. this Court said: 


* The grants of Colonial governors before the 
“Revolution have always been and are yet taken as 
“plenary evidence of the grant itself as well as of 
“authority to dispose of the publie lands, Its 
‘actual exercise, without any evidence of disavow- 
“al, revocation or denial by the King and his suBsE- 
QUENT acquiesence and presumed ratitication are 
‘sufficient proof in the absence of any evidence to 
“the contrary (SUBSEQUENT to the grant) of the 
“royal assent and the exercise of his prerogative 
“by his local governors. This or no other Court 
“can require proof that there exists in every gov- 
“ernment the power to dispose of its property. In 
“the absence of any evidence we are bound to pre- 
“sume and consider that it exists in the officers 
“and tribunals who exercise it by making grants.” 
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This presumption of law as announced by this 
Court, we submit, is conclusive of the question of 
authority of the Governor of Cohuila—Texas to 
execute this grant to Royuela and Beales. At least 
it concludes the matter upon this demurrer and the 
burden is by law upon the demurrant to disprove 
this authority. 

If it is contended that the title of The Inter- 
State Laud Company and its tenants is inchoate 
and incomplete because of the successful revolu- 
tion of Texas, whereby its independence of the 
Mexican Government was achieved prior to the per- 
formance of the coNnDITIONS annexed to the grant to 
Royuela and Beales, and that therefore The Inter- 
State Land Company and its tenants have not such 
rights in the property involved as can be recog- 
nized by the Court, we submit that the law applica- 
ble to these Mexican grants as expounded by this 
Court furnishes abundant answer to such objection. 
And in this connection we will now say that for the 
purpose of the demurrer it is wholly immaterial 
whether the title to Royuela and Beales as commu- 
nicated to The Inter State Land Company and its 
tenants is legal or equitable. ‘This suit is in 
chancery and involves lands, the possession whereof 
is admitted to be in The Inter-State Land Company 
and its tenants. The Court of chancery will ade- 
quately protect an equitable titie coupled with pos- 
session against the disturbance of one having notitle 
and no possession, the same as if the full legal title 
were involved. This doctrine is firmly settled by 
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the decision of this Court in Yameling v. United 
States Freehold and Emigration Co., 93 U.S. Rep., 
66, wherein the Court uses the following language ; 


“We have frequently held that individual 
“rights of property in the territory acquired by the 
“United States from Mexico were not affected by 
“the change of sovereignty and jurisdiction. They 
“were entitled to protection, whether the party had 
“the full and absolute ownership of the land or 
“merely an equilable interest therein which required 
‘some further act of the Government to vest in 
“him a perfect title.” 


But how strong is the light cast upon the 
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question by the decision of this Court in the case of 


the United States v. Moreno, 1 Wall., 400, wherein 
the Court announced the doctrine applicable to this 


class of cases in the following language : 


“Cession to the United States did not impair 
“the rights of property. They are consecrated by 
“the law of nations and protected by the treaty 
“of Guadalupe Hidalgo, which is but a sanction of 
“the pre-existing law of nations. A right valid 
“before the cession was equally valid afterwards. 
“It is the Court’s duty to see that no rightful claim 
“is rejected. No nation can have any higher inter- 
“est than the right administration of justice.” 

And in the case of Coffey v. Grover, 8 U.S. Sap. 
Ct. Rep’r, decided at the October term, 1887, this 
Court in further pursuance of this doctrine said : 

“It is no doubt the received doctrine that in 
“the cases of ceded or conquered territory the 
“rights of private property in land are respected. 
“Grants made by the former government, being 
“rights when made, are not usually disturbed. 
“ Allegiance is transferred from one government to 
“another without auy subversion of property. This 
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‘doctrine has been laid down very broadly on 
‘several occasions by this Court, particularly in 
‘cases arising upon grants of lands made by the 
“Spanish and other governments in Louisiana 
‘and Florida before these countries were ceded to 
the United States. It is true that the property 
“rights of the people in those cases were protected 
‘by stipulations in the treaty of cession as is usual 
“in such treaties. The Court took greater latitude 
‘and established the general principle of interna- 
‘tional law that the mere cession of territory 
“operates only upon the sovereignty and jurisdic- 
tion, including the right of public domain, and 
“not upon the property of individuals which had 
‘*been segregated from the public domain before 
“the cession.” 
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Again in the case of Leitensdorfi r v. Webb, 20 
How., 177, this Court reaffirms the doctrine of 
International law as announced by Vattel, to-wit: 

* The conquerer lays his hands on the posses- 
“sions of the State while private persons are per- 
“ mitted to retain theirs. They suffer but indirectly 
“by war, and to them the result is that they only 
“change masters.” 

And again in Hornsby’s case (10 Wall., 242) this 
Court said: 

“And independant of the treaty they were 
“entitled to such protection by the law of nations, 
‘according to which, as said by this Court, in the 
“case of Strother v. Lucas, the rights of property 
‘‘are protected even in the case of a conquered 
“country and beld sacred and inviolable when it is 
“conceded by treaty, with or without any stipula- 
“lation to that effect.’ 

The sum and substance of all these cases is 
found in the language of Chief Justice Marshall in 
the case of the United States v. Percheman, 7 Pet., 


86, wherein he said: 
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‘‘It may not be unworthy of remark that it is 
“very unusual, even in cases of conquest, for the 
“conquerer to do more than displace the sover- 
‘eign and assume dominion over the couutry. 
“The modern usage of nations, which has become 
“law, would be violated, and that sense of justice 
“and right which is acknowledged and felt by the 
“ whole civilized world would be outraged if pri- 
‘‘vate property should be generally confiscated and 
“ private rights annulled. When people change 
their allegiance, their relation to their ancient 
‘sovereign is dissolved, but their relations to each 
“other and their rights of property remain undis- 
‘*turbed. If this be the modern rule even ip cases 
“of conquest, who can doubt its application to a 
‘case of amicable cession of territory? A cession 
“of territory is never understood to be a cession 
“of the property belonging to its inhabitants. The 
“king cedes that only which belongs to him. Lands 
‘he had previously granted were not his to grant. 
“Neither party could so understand the cession, 
“and either party would consider it an attempt 
“to wrong individuals, and condemned by the 
“practice of the whole civilized world. The ces- 
“sion of the territory by its name from one sov- 
“ereign to another and conveying the compound 
‘idea of surrendering at the same time the lands 
‘and the people who inhabit them, would be nec- 
“essarily understood to pass sovereignty only and 

‘not to interfere with private property.” 


The fact that the territorial deputation did not 
pass upon and approve the application of Royuela 
and Beales for this grant is wholly immaterial. 
The Mexican: National Colonization Laws did not 
require the territorial deputation of Ayuntamiento 
to take any part in the process which effected an 


EMPRESARIO grant. The plain letter and intent of 
this law establishes that fact. In all grants other 


en 


od 


than emprREsARIO the approval of the territorial 
deputation was needful. Section 508, page 150, of 
EHlall’s Mexican Law provides: 

“The grants made to families or to private 
‘‘ persons shall not be held to be definitively valid 
“without the previous consent of the territorial 
* deputation.” 

But section 510 of the same law provides: 

“The grants made to EMPRESARIOs for them to 
“colonize with many families shall not be held to be 
“definitely valid until the approval of the Supreme 
“Government be obtained,” 

The Supreme Government named in this law 
is the Supreme Government of the State. That is 
apparent from the reading of section 504 of Hall’s 
Mexican Law which provides: 

“The Governors (gefes politicos), of the ter- 
“ritories are authorized in compliance with the 
“law of the General Congress of the 18th August. 
“1824, and under the conditions hereinafter speci- 
“fied, to grant vacant lands of their respective ter- 
“ritories to such contractors (2MPRESARIOS), fami- 
‘lies of private persons, whether Mexican or for- 
*eigners who ask for them for the purpose of cul- 
“ tivating and inhabiting them. 

[It will be observed that this grant does not 
emanate from the Governor of a Territory. but 
from the Governor of Coahuila and Texas. The 
case therefore is stronger than if the grant had 
been made by a Territorial Governor. But even in 
the case of a grant by a Territorial Governor,— 
the want of approval by the Territorial Deputation 
or Assembly would affect nothing. This has been 
so often decided by this Court that it would not 
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seem necessary to cite any authority; but upon this 
point we will out of caution refer to what the Court 
has said in the premises. In the case of the United 
States against Fremont, 17 How., 562, this Court 
sald: 

‘* And the omission or inability of the public 
“authority to perform their duty cannot, upon any 
‘sound principle of law or equity, forfeit the prop- 
“erty of the individual to the State. It undoubt- 
“edly disabled him from obtaining what is called a 
“definitive title showing that all the conditions had 
“been performed; but it could not divest him of 
“the right of property he had already acquired by 
“the original grant, and revest it in the State.” 

And in Reading’s case, 18 How., 4, this Court 
sald: 

“It is said the grant was provisional only, bav- 
“ing been made subject to the approval of the De- 
“partmental Assembly; and as that had not been 
“given, that it passed no such interest in the land 
“to Reading as entitled him to a confirmation of 
“the grant. 


And on page 7, IDEM, this Court said: 


“It was also urged that no title passed by the 
“grant as it had not received the approval of the 
‘Departmental Assembly. An examination of the 
“decree of August 18, 1824, and the regulations of 
“ November 21, 18528, leads us to a just result, a 
“right and title passed by the Governor’s grant, but 
“its definitive validity was suspended for the ap- 
‘proval of the Assembly, and so it continued to be 
“suspended until its approbation had been given, 
“ when the title became definitive; but if that was 
“refused, it did not take away nor in any manner 
“qualify the grantee’s title, but only kept its final 
“validity in suspension until the grant had been 
“rejected by the Supreme Government of the Re- 
“ public, it being the duty of the Governor after its 
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‘rejection by the Assembly to forward the docu- 
‘ments of title to the Supreme Government for 
‘its decision. Further we must infer from the 
‘same decrees, and particularly from the fifth arti- 


‘cle of November 21. LSS. that it was the duty of 


> 


‘the Governor, and not of the grantee, to forward 
‘grants of land given bv him to the Departmental 


‘Assembly. The latter might very well, after that 


oe 


had been done by the Governor, solicit the ap- 


‘proval of the Assembly personally or by an agent, 
‘by all these considerations which had gained him 


‘the Governor's favor. bButif the Governor failed 


‘to transmit the documents for any cause, the 
‘grantee’s title continued just what it was when 
‘the grant was given. Nor could any neglect or 
‘refusal of the Governor to transmit the grantee’s 
‘document of title to the Assembly take from him 
‘his right to the land, if the grant had been made 
‘with due regard to what the decree of 15th Aug- 


& 


‘ust, 1824, required, and in conformity with the 


‘cautionary regulations of the 2lst November, 


‘1828. In other words, from our reading of the 


“decree, the Governor could not either directly 


e 


recall the grant made by him, or indireetly nul- 


‘lify it when it had been conferred conformably 


with them. These decrees. prescribe a course of 


‘action for such grant, aud imposed upon the Gov- 
‘ernor the execution of it. When, then, the 
‘archives of the Territory of California did not 
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show the Governors grants of land had been 
sent to the Departmental Assembly, or that hav- 
ing been sent, they had been rejected, and that 
after such rejection they had not been sent by the 
Governor making the grant to the Supreme Exec- 


‘utive Government for its final decision——the titles 


‘ 


** 


** 


ee 


‘of the grantees were just what they were at their 


beginning, and are sufficient, now that the Terri- 
tory has been transferred to the United States, for 
conformation under its statutes. ” 
And upon page 8, 1pem, this Court further said: 
* And we entirely concur that the want of such 
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“approval in so many instances as are shown by 
“the archives of the Territory was owing to the 
“fact that the political affairs of the territory had 
‘‘been in confusion for several years preceding its 
“cession to the United States, that the Assembly 
“had seldom been called together,and when assem- 
“bled its sessions had been bnef and occupied with 
“the consideration of pressing matters of a public 
“character, and that the Governors making the 
“sorants had very much neglected to present them 
“tothe Assembly for approval. We are of the 
“opinion that Reading’s right and a confirmation 
“of his grant cannot be refused on account of its 
“not having been approved by the Departmental! 
‘“ Assembly. ” 


And in Larkin’s case in 1S How., 561, this Court 
further said: 


“Tt is also objected that the grant does not con- 
“tain the conditions of confirmation by the Depart- 
“imental Assembly and also that there had been no 
“confirmation by that body. The fifth regulation 
“of November 2], 1828, provides that grants to 
‘individuals or families shall not be definitely valid 
“without the previous approbation of the Depart- 
“imental Assembly to which the respective expedi- 
“entes shall be referred. There is nothing in this 
“or any other regulation that requires this eondi- 
“tion to be inserted in the patent. ‘The sixth regu- 
“Jation provides that ‘if the Governor does not 
“obtain the approva! of the Departmental Assem- 
“bly he shall report the same to the Supreme Gov- 
“ernment together with the expedientes for its 
“decision. Inasmuch as the aeaaae the title was 
“found returned by the Governor to the Govern- 
“ment archives, and not forwarded to the Supreme 
“ Government, it is insisted on behalf of the claim- 
“ant that the fair presumption is that the grant had 
“been approved ; otherwise it would not have been 


“returned to the Government archives. However 


“this may be, it is notimportant to determine, as it 
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“was settled in the case of F’reeman v. The United 
* States, 17 How., 542-563, that the omission to pro- 
“cure the confirmation under circumstances exist- 
‘ing similar to those attending this grant, did not 
‘operate to defeat or void the title.” 


Again in Johnson’s case, 1 Wall., 329, this Court 
said : 

“ We have frequently decided that the want of 
“approval by the Departmental Assembly will not 
“affect the validity of the grant.”’ 

In Hornsby’s case, 10 Wall., 328, Justice Field, 
delivering the opinion of this Court uses the fol- 
lowing. language : 

“And the clause subjecting the grant to the 
‘‘approval of the Departmental Assembly did not 
“prevent the title from passing to the grantees 
“upon the execution of the instrument. Such 
“approval was not a condition precedent to the 
‘vesting of the title. According to the regula- 
“tions of 1828, the authority to make grants of 
“land in California was lodged solely with the Gov- 
“ernor and was not shared by him with the Assem- 
“bly. That body only possessed the power to 
“approve or disapprove the grants made by him. 
“Until such approval the estate granted was sub- 
“ject to be defeated ; with such approval the grant 
“became, as it was termed in the regulations, defi- 
‘“‘nitively valid: that is, it ceased to be defeasible, 
“and the estate was no longer liable to be divested 
“except by proceedings for breach of its other con- 
“dition. Besides it was the duty of the Governor, 
“and not of the grantees, to submit to the Assem- 
“bly grants issued by him for their approbation. 
* His neglect in this respect suspended the defini- 
“tive validity of the grant; that is, it prolonged 
“the liability of the estate to be defeated by the 
‘action of the Assembly and of the Supreme Gov- 
“ernment thereon, to which the matter was refer- 
“red in case the approval of the Assembly was not 
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‘obtained and no other consequence followed. His 
“neglect was not permitted to divest the grant- 
‘‘ees of the estate already vested in them.” 

If it be contended that the Grant to Royuela 
and Beales was not good because of failure to per- 
form the conditions annexed thereto, we think a 
ready and ample response to that objection can be 
furnished. From what has already been shown con- 
cerning the nature of the titles claimed by The 
Inter-State Land Company and its tenants we hold 
that at the date of this grant, to-wit: On the 14th 
March, 1832, the title passed from the Mexican Gov- 
ernment to Royuela and Beales, and could not be 
resumed by that Government by any process known 
to law until the expiration of the six years named 
in the Grant; and then only by a proceeding in 
the nature of an inquest of office. All the con- 
ditions precedent of this grant had been complied 
with. The eondition of introduction of the families 
named in the grant was a CONDITION SUBSEQUENT : 
and if its performance was prevented by any act of 
Coahuila and Texas (or of Texas, one of the consti- 
tuents in question) then as to the Mexican Govern- 
ment the condition was discharged and the title 
became absolute. If this be established as to the 
Mexican Government, which was the original sov- 
ereign, then it is true as toall the world. “ A grant 
‘is a contract executed,” and not executory. 


Fletcher v. Peck, 6 Cranch, 135. 


But of course the condition subsequent annexed 


43 


to the grant would, in a proper proceeding to be 


presently discussed, operate as a defeasance of the 


title. 


itis profitable to remember that the 22d 
Article of the National Decree of January 4th, 1823, 


provides that “The date of the concession for land 


‘constitutes an inviolable law for the right of prop- 


“erty and legal ownership. ”’ 


By section 2481 of Hall’s Mexican Law, it is 
provided : 


* The condition will be held as fulfilled which 
‘fails to be realized by the voluntary act of the 
“obligated party. ” 


This Court has over and again held the Mexi- 


Cali 


pect 


law to 


he 


to these 


the controlling 
Vexican 


Frants; 


rule 


but 


with res- 


tne treaty 


of Guadalupe Hidalgo, which is the most sacred 


bond 


known 


to 


our 


law, by 


the 


second article 


of its protocol provides that “these grants, not- 


‘withstanding the suppressson of the 10th article 


‘of the treaty, preserve the legal value which 


‘they may possess, and the grantees may cause 


“the American tribunals. 


“their legitimate titles tu he acknowledged hefore 


Conformably to the law 


‘of the United States legitimate titles to every 


‘description of property personal and real existing 


‘in the ceded territories are those which were legit- 


‘imate titles under the Mexican law in 


California 


‘and New Mexico up to the 13th of May, 1846, 


‘and in Texas up to the 2d of March, 1856.” 


We will, therefore, without further argument 


consider that the Mexican law, as is stated. fur- 
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nishes the rule of property in these cases. It is a 
part of history that Royuela and Beales took pos- 
session of this land and made extensive surveys of 
the same, even sectionizing a large part. Kennedy 
in his first volume of the history of Texas, from 
pages 182 to 196 inclusive, gives the field notes of 
Alexander Le Grande, the surveyor of Royuela and 
Beales who made this survey. The maps attached 
to his work show this grant and set forth the sur- 
vey by Le Grande. 

This Grant is especially named as among the 
valid grants specified by Article 246, page 154, 
Paschal’s Digest. Now the fact is historical that 
within three years and a half from the execution of 
this grant Texas broke out into open rebellion and 
resistance to the Mexican Government and within 
three years and ten months declared herself an in- 
dependent Republic, and ordered by organic law 
that the “emPRESARIOS suspend all further opera- 
“tions.” ‘Texas does not allege any wrong doing on 
the part of these EMPRESARIOs as an excuse for that 
organic law. That law is leveled at all and sug- 
gests no fault of any. The reason for this action is 
obvious. ‘These EMPRESARIOS were about to bring 
large numbers of beads of families into Mexico who 
were to be loyal to Mexico, and armed soldiers 
pledged and sworn to defend Mexico against all 
enemies foreign and domestic. The more Mexico 
wanted these EMPRESARIOS to perform their obliga- 
tions, the more Texas wanted them not to do so. 
Therefore by the voluntary act of Texas, one 
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of the original parties to this EMPREsaAPIO contract, 
the condition of the Grant as to the introduction of 
the families was rendered impossible and therefore 
WAIVED. ‘I'his condition, as we have said, was a 
CONDITION SUBSEQUENT. 

In a recent case this Court has passed upon this 
question. In Gonzales et al, v. Ross and the Interna- 
fional Railroad Co., on March 14th, 1887, Justice 
Bradley, in delivering the opinion of the Court, said: 

“Titles issued to colonists, and purchasers 

“under the colonial laws of Coahuila and Texas 
‘were of an entirely different character. Under 
“those laws the title of possession was the final 
“title, vesting the fee absolutely in the grantee. 
“Conditions were annexed ’ . ’ but 
“they were CONDITIONS SUBSEQUENT upon the non- 
‘performance of which the titles were subject to 
“forfeiture; but until which the fee or proprietor- 
‘ship was in the grantee. They conveyed all the 
“estate and interest which the government had to 
“convey as absolutely and to the same extent as 
“did the delivery of the final title or final act of 
‘confirmation by the Spanish Government after 
“the performance of the conditions. No act of 
“confirmation by the Government was required or 
‘*was contemplated by the colonization laws; but 
“when the title of possession issued, the Govern- 
‘‘ment had done the final act on her part.”’ 


And in the same case this Court held that no 
private party can take advantage of tbis forfeit- 
ure. If there was a forfeiture only the Govern- 
meut which had jurisdiction over the land could 
claim its benefit. Upon this point this Coart 
sald : 

“As to the supposed forfeiture for non-fulfill- 
“ment of conditions of the grant, the only condi- 
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“tion named therein isthe payment of the purchase 
“money. This was required by the thirteenth arti- 
“cle of the 28 April, 1832, which on the subject 
“declares as follows: 

**The purchaser shall deliver one-fourth of the 
“* value of the land granted to the State Treasurer, 
**or where the executive designates at the time of 
“*the sale, and the remaining three-fourths shall be 
“* paid, the first on the second, the second on the 
“* third, and the last on the fourth year, under pen- 
“*alty of forfeiting the nght acquired in the part 
‘** wherein the provision is not fulfilled,’ 

“That is, as we understand it,the forfeiture 
“was to be in proportion to the amount not paid. 
* Now it is clear that the first payment was made 
“in advance, for the grantee could not have ob- 
“tained possession of his document of cession 
“without such payment; and that he did obtain 
“it is manifest, for the testimonio shows that it 
“was exhibited to the commissioner. The other 
‘payments were to be made afterwards, and after 
“the land, were extended; and the condition of 
“forfeiture for non-payment was a CONDITION sUB- 
“sEQueNT. Whether these payments were made or 
“not made, was not shown. If not made, then 
“there was a forfeiture which the government 
“could enforce either by judicial proceedings, 
“or, perhaps, by granting the land to other par- 
“ties. This forfeiture accrued at the revolu- 
“tion to the Republic of Texas, and to the State 
“of Texas when it became a state. By the con- 
“stitution of the state adopted in 1845, it was 
“declared that ‘all fines, penalties, forfeitures, and 
“*escheats which have accrued to the Republie of 
‘** Texas, under the constitution and laws shall 
‘“*accrue to the State of Texas, and the legislature 
“*shall by law provide a method for determining 
“*what lands have been torfeited or escheated ;’ no 
‘‘such law was ever passed. We held in A/rhart v. 
* Massieu, 98 U. S. Reports, 491-498, that under 
“this provision the legislature must first act before 
“any proceedings can be taken to annul the title 
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“of an alien or any other escheatable titles. And 
“this proposition would seem to apply with equal 
‘*force to forfeitures. At all events, if a forfeiture 
“for non-payment or other CONDITION SUBSEQUENT 
“can be averred by a private person, it could 
“only be after he has shown some right to the land 

2: “in himself by virtue of a subsequent purchase or 
“grant from the sovereignty of the soil; and hence 
‘it can only be set up by way of defense after such 
‘purchase or sale is shown. ” 


In fact the petition as now amended (all the 
allegations of which are admitted by this demur- 
rer to be true) shows that the Mexican Government 
by its custom and practice, considered that under 
the laws of the Constituent Mexican National Con- 
gress and the law of the Province of Coahuila- 
Texas the title in fee was vested in Don Carlos 

a Beales, from whom, as itis admitted by the plead- 
ings, he Inter-State Land Company derraigns its 
title. 


Whatever may be the nature of the title to 
Royuela and Beales, it seems certain that under the 
decision of this Court in the case of Adams v. Nor- 
vis, 103 U.3S., 593, the act of confirmation by Con- 
gress and the Patent issued thereunder in favor of 
the grant by Armijo to Beaubien and Miranda is 
utterly worthless as a muniment of title for the 


purposes of this suit. 


The record also shows a confession that the 
Maxwell Land Grant Company has never been in 
possession of the lands involved herein. 

Therefore what concern is it to them whether 
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or not the title in fee passed with the grant to Roy- 
uela and Beales ? 

The record also shows a confession that the 
Mexican cojonization law was repealed several 
years before the grant by Armijo to Beaubien and 
Miranda. 

The state of the case, therefore, would seem to 
be this, to-wit: That under the decision in Adams 
v. Norris, the Government of the United States 
never made any pretense that it had any title to or 
interest in these lands, and that the act of Congress 
in confirming the grant by Armijo, and the Patent 
issued thereunder, are futile. 

The Inter-State Land Company is admitted to 
be in possession of this property by virtue of a 
prior formal Grant made at the time when the 
EMPRESARIO laws were in full force and that its title 
was by the Mexican Government considered to be 
fee simple. 

Added to these considerations, in Tameling v. 
United States Freehold and Emigration Company, 93 
U.8., 66, this Court, in construing the treaty of 
Guadalupe-Hidalgo, said: ‘“ We have frequently 
“held that individual rights of property in the ter- 
“ritory acquired by the United States from Mexico 
“ were not affected by the change of sovereignty 
“and jurisdiction. They were entitled to protec- 
“tion whether the party had the full and absolute 
“ownership of the land or merely an equitable 
“interest therein which required some further act of 
“the Government to vest in him a perfect title.” The 
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“ further act of the Government”’ referred to in this 
decision was the act of Congress of date March 3d, 
1851, whereby the District Courts of the United 
States were given Jurisdiction (with right of appeal) 
to confirm or reject Mexican Land Grants in a part 
of the territory acquired from Mexico by Treaty. 
But that act of Congress was confined to territory 
other than that embraced in the Texas Cession to 
the United States of date November 25, 1850. Con- 
gress has never passed an act requiring grants to 
lands embraced in the *‘ Texas Cession” to be passed 
upon by any Court or commission ; and therefore, 
of course, as to such lands this Government has 
never attempted to interfere with any right of prop- 
erty which was derraigned from Mexico. This pro- 
position is substantiated by the following language 
taken from the decision of this Court in the United 
States v. Moreno, 1 Wall., 400. “Cession to the 
* United States did not impair the rights of prop- 
“erty. They are consecrated by the law of nations 
“and protected by the treaty of Guadalupe—Hidal- 
‘go, which is but a sanction of the pre-existing 
“law of nations. A right valid before the cession 
“was equally valid afterwards. Jt is the Court’s 
“ duty to see that no rightful claim is rejected. No 
“nation can have any interest higher than the right 
“ administration of justice.” 

Now, with the confession in the record, that the 
Grant was made to Beaubien and Miranda more 
than four years after the repeal of the Mexican 
EMPRESARIO law, and the further confession in the 
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record that The Inter-State Land Company is in 


possession of these lands and that the Maxwell Land 
Grant Company has never had possession, with 
what consistency can it be urged that the Max- 
well Land Grant Company is entitled to judgment 
upon this demurrer. And above all things what 
right has the Maxwell Land Grant Company to raise 
the question whether or not the title in fee passed 
to the lands involved herein by the Grant to Roy- 
uela and Beales, 


In connection with decisions of this Court,atten- 
tion is called to decree No. 16 of Coahuila—Texas, 
passed March 24, 1825, whereby its eighth article 
provides that the executive shall alone pass upon 
the application for an EMPRESARIO grant, and fur- 
ther by 

Article 9 it is provided that the EMPRESARIO 
contracts shall be ‘‘ guaranteed by this law” and 
further it is provided by 

Article 27 that the empresarios may alienate their 
lands, whereas it is also provided by the same arti- 
cle that “ the other settlers shall be authorized to alien- 
“ate their lands when they have completed the cultiva- 


‘tion thereof, and not before. ” 


The distinction thus clearly made between the 
title held by empresarios and the title held by other 
settlers by virtue of grants made by the Mexican 
government should have great weight with the 
Court in considering the point now under discus- 
sion. 
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The fact that by said Article 27 the empreEsa- 
R10 had the right to alienate the lands embraced in 
his grant immediately after obtaining the grant 
and prior to the introduction of any of the families 
required by the Mexican law, whereas by the very 
same article no other persons were so permitted 
(excepting the military) to alienate their title until 
the full and complete performance of all the con- 
ditions contained in the grant, furnishes the most 
potent evidence that by the Mexican law the con- 
ditions annexed to the EMPRESARIO grant were CON- 
DITIONS SUBSEQUENT. If these conditions were con- 
DITIONS SUBSEQUENT, then as the shadow follows the 
substance, the result must be that in an EMPRESA- 
R10 grant the title passed subject to defeasance for 
non-performance of the CONDITIONS SUBSEQUENT. 

This position would seem to be made still more 
impregnable when it is remembered that by Sec- 
tion 511, upon page 151, Hall’s Mexican Law con- 
cerning these EMPRESARIO grants, the following pro- 
vision is to be found: “The definitive grant 
‘asked for being made, a document signed by the 


‘governor shall be given, to serve as a title to the 


a 


‘interested party, wherein it must be stated that 
‘the said grant is made in exact conformity with 
‘the provisions of the laws, in virtue whereof pos- 
‘session shall be given.” 

The section just above quoted isa part of the 
“General Rules and Regulations for the Coloniza- 
“tion of Territories of the Republic,” adopted 
at Mexico en the 21st day of November, 1828. 
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In the United States v. Vigil, 138 Wall., 450-451, 
this Court said: “It has been repeatedly decided 
“by this Court that the only laws in force in the 
“territories of Mexico for the disposition of the 
“ public lands, with the exception of those relating 
“to missions and towns, are the act of the Mexican 
“Congress of 1824, and the regulations of 1828.” 


But in Peralta v. The United States, 3 Wall., 440, 
this Court expressly construed the above provision 
of Mexican law and with reference thereto uses 
the fullowing language: ‘‘The record was the 
“grant and without it the title was not divested. 
‘The Governor was required to give a document to 
“the party interested which was evidence of title and 
“enabled him to get possession.”’ 


In DeHarro v. United States, 5 Wall., 599, this 
Court construed the Spanish word “titulo” to mean 
the instrument which conveys title in fee in the usual 
acceptation of the term. 


It has often been decided by this Court that 
the custom and practice of the Mexican officials 
under the Mexican land grant law should be con- 
sidered by the Court in passing upon these titles. 


ln the case of the United States v. Jenks, 2 Pet.., 
225, this Court said: 


“Undoubtedly the presumption is in favor of 
“the validity of every grant issued in the forms pre- 
“scribed by law, and it is incumbent upon him who 
“controverts it to support his objections. The 
“ whole burden of proof lies on him.” 
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And again this Court in the case of the United 
States v. Arredondo, 6 Pet., 726, said : 


“The universal construction of the rule is that the 
“acts of public officers in disposing of public lands 
“by color or claim of public authority are evidence 
“thereof until the contrary appears by the show- 
“ing of those who oppose the title under it, and 
“deny the power by which it is professed to be 
“granted. Without the recognition of this princi- 
‘ple there would be no safety in title papers, and 
“no security for the enjoyment of property under 
“them. The grant is void unless the grantor had 
“the power to make it; but it is not void because 
“the grantee does not prove or produce it. The 
“law supplies this proof by legal presumption 
“arising from a full. legal and complete execution 
“of the grant under all the solemnities known or 
“proved to exist or to be required by the laws of 
“the country where it is made and where the land 
“is situated,” 


Again, in the case of the United States v. Per- 
alta, 19 How., 347, this Court. said : 


“We have frequently decided that the public 
‘acts of public officers purporting to be exercised 
“in an official capacity and by public authority 
“shall not be presumed to be usurped, but that a 
“legitimate authority had been previously given or 
“subsequently ratified. To adopt a contrary rule 
“would lead to infinite confusion and uncertainty 
“of titles. A presumption arising from the grant 
‘itself makes it prima facie evidence of the power 
“of the officer making it, and throws the burden of 
“ proof upon the party denying it.” 


How can there be any doubt that the title 
passed in this case, if the action of the Governor, 
Jose Maria de Letona (the properly constituted 
Mexican official) in construing the provisions of 
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the EMPRESARIO law made to Royuela and Beales 
on the 14th day of March, 1832, during the time 
when the EMPRESARIO laws were in force, the grant 
which in this case is admitted to be formal and 
genuine, Wherein by the eleveuth item thereof it is 
provided as follows: 

“In reference to all matters not provided for 
“expressed in these articles, the Empresarios, or 
‘*the new settlers holding under them, shall abide 
“and be governed by the Federal Constitution and 
“laws of this State. 

“And His Excellency, the Governor of the 
“State, as also the citizen, Jose Manuel Royuela, 
“and John Charles Beales, baving agreed in the 
“articles of this contract or grant, and bound 
“themselves respectively to the performance and 
“observance thereof, afterwards signed the same 
‘* before me, the undersigned, Secretary to this Gov- 
“ernment. 

* And having been directed to give the Empresarios 
“ this certified copy of all the documents relating to the 
“ grant, that they may serve them as security and as a 
“formal title thereto, the originals will according to 
“law remain filed and recorded in the Secretary's 
“ office under my charge.” 

“Dated, City of Leona Vicario, the fourteenth 
“of March, one thousand, eight hundred and thirty- 
“two.” 

[Signed. | JosE Maria pE LaTona, 
JOHN CHARLES BEALES, 
Jost Manuret Royve.a. 
“SanTiaGo Det VALLE, Secretary. 


“ The foregoing is copied from the original doc- 
“uments filed and recorded in the Secretary’s office, 
“under my charge, from whence it was ordered to 
“be taken by His Excellency, the Governor. 

“ City of Leona Vicario, the fourteeth of March, 
“one thousand, eight hundred and thirty-two. 

“ (Signed. | SanTiaGo Det Va.tez, Secretary.” 
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If therefore it be true, as this Court has said, 
that the custom and practice of the lawfully con- 
stituted Mexican officials is to be observed with 
reference to these grants, we might safely rest the 
point upon the act of the Governor of Coabuila- 
Texas, whereby in conclusion of the instrument 
given by him to Beales and Royuela, he used the 
following language, to-wit: “And having been 
‘directed to give the Empresarros this certified 
“copy of all the document relating to the grant, 
“that they may serve them as security and as a for- 
“mal title thereto, the originals will according to 
“law remain filed and recorded in the Secretary’s 
“ office under my charge. ’ 

The Court will also observe that section 277, 
page 106, Hall's Mexican Law, provides “The date of 
the concession for lands constitutes an inviolable law 
*“ for the right of property and legal ownership.” Noth- 
ing would seem clearer than the proposition that the 
Governor of Coahuila—Texas understood the force 
and effect of this provision of Mexican law at the 
time when he made this grant and used the words 
that this should serve Royuela and Beales, ‘“‘as a 
“formal title thereto” 

Now if the able counse! for the demurrant will 
show by any law, either Mexican or decision of the 
Supreme Court of the United States, that prior to 
the full efflux of six years from the date of the 
grant to Royuela and Beales the Mexican Govern- 
ment could, during the time of its jurisdiction over 
the property involved, have ousted Royuela and 
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Beales from the possession of the same, then we 
are willing to concede that our views concerning 
the law which govern in this case are utterly erron- 
eous. 

As before said this Court has ruled time and 
again that it devolves upon the party who attacks 
this grant to make good the objections against it. 
But we will further proceed to show why no such 
complaint against the title can be sustained. 

The eleventh article of Decree No. 128, of Coa- 
huila—Texas, passed April Ist, 1830, provides: *“The 
“ Executive shall cause the contracts that are not 
“carried into effect, in the time stipulated, to be 
‘ published, that the respective lands may be under- 
“stood tou have again become vacant and open to 
“ colonization.” 

And section 1138, page 326, Hall’s Mexican Law, 
provides: ‘These denouncements will be made 
‘‘ before the Departmental Government (goberna- 
‘‘cion), directly, or through the medium of the res- 
“pective employes in each State.” 

If this process, which is in the nature of an 
inquest of office, was required by the Mexican law 
before the title granted to the EMPRESARIOS could 
be resumed by the Government for non-perform- 
ance of the conditions contained in such grants, 
with what show of reason can it be contended that 
the condition of introducing the families named in 
this grant is not a CONDITION SUBSEQUENT. 

We are not left to our own reasoning to deter- 
mine the force and effect of these Mexican laws 


D7 
wita reference to land grants. The case of Gon- 
rearle Ss ef al. Vv. Ross et al.. decided by this Court 
upon the 14th of March, 1887, adopts the opinion of 


o the Supreme Court of Texas, in Hanvrick v. McKin- 


ney, ¢ Lex., 384-451, wherein the Court uses the fol- 


, lowing language, to-wit: ‘* Titles issued to col- 
f ‘“onists and purchasers under the colonial laws 
; 


“of Coahuila and Texas were of an entirely dif- 
‘ferent charact r. Under those laws the title of 
‘possession was the final title, vesting the fee ab- 
solutely in the grantee. Conditions were an- 
*nexed, ~ ° ’ but they were cCoNpDI- 
‘TIONS SUBSEQUENT, upon the non-performance of 
‘which the titles were subject to forfeiture, but 
4 ‘until which the fee or proprietorship was iu the 
‘orantee. They conveyed all the estate and in- 
‘terest which the Government had to convey as 
‘absolutely and to the same extent as did the 
delivery of the final title, or the final act of 
‘confirmation by the Spanish Government after 
the performance of the conditions. No act of 
‘confirmation by the government was required, 
‘nor was contemplated by the colonization laws, 
but when the title of possession issued, the gov- 
ernment had done the final act on its part.” 

And in the same case this Court said with 
regard to parties who may insist upon the forfeit- 
ure of a land grant title for non-performance of 

‘ such conditions that if they were not performed 
“then there was a forfeiture which the Government 


“{ Mexican] could enforce, either by judicial proceed- 
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“ings, or, perhaps, by granting the lands to other 
“parties. This forfeiture accrued, at the revolu- 
“tion, to the Republic of Texas, and to the State 
‘of Texas, when it became a State. By the Con- 
‘stitution of the State, adopted in 1845, [Art. 
XIII] it was declared that all fines, penalties, for- 


° 
° 


“feitures and escheats. which have accrued to the 


° 
° 


Republic of Texas, under the constitution and 
“laws shall accrue to the State of Texas, and the 
‘‘ Legislature shall by law provide a method for 
“determining what lands have been forfeited or 
“escheated. No such law was ever passed prior to 
“the trial of this cause. We held in Airhart v. 
* Massaiu, 98 U. 8., 491-493, that under this provis- 
‘ion, the Legislature must first act before any pro- 
‘ceedings can be taken to annul the title of an 
“alien, or any other escheatable title; and this 
“ proposition would seem to apply with equal force 
“to forfeitures. At all events, if a forfeiture for 
“non-payment or other CONDITION SUBSEQUENT, Can 
“be availed of by a private person, it can only be 
“after he has shown some right to the lands in 
“himself, by virtue of a subsequent purchase or 
“grant, from the sovereignty of the soil, and hence 
“it can Gnly be set up by way of defense.”’ 

And in the very same case this Court said: 
“ By the rules of law, possession will be presumed 
“to accompany ownership until the contrary is 
‘proven ; and constructive possession consequent 
“upon legal ownership is sufficient against mere 
“ trespassers, that is against those who do not show 
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‘some right of possession. So with regard to the 
“archive of title, it was held in Byrnex v. Fagan, 
“{16 Texas, 391-398] that where there is a testi- 
‘monio there is a presumption that the original is 


‘among the archives of the land office, its proper 


amd 


‘place of deposit. At all events, it is for the 
“defendants to show by proper proof that it is not 
‘ there.” 

And in the very same case this Court said: 
‘The presumption which is always indulged in in 
‘favor of the validity of acts of officers of a for- 
“mer government, warrants the conclusion that 
‘the officer acted in conformity with the law and 
‘not in violation of it.” 

But the doctrine just announced by this Court 
is not recently made. Inthe United States v. Noe, 


98 How.., 312. this Court re-affirmed the decision in 


the United States v. Kingsbury, 12 Pet., 476, and said: 
“The Court will liberally construe the performance 
‘of conditions, precedent or subsequent, in such 
‘“orants. It bas not nor will it apply in the con- 
“struction of such conditions in such cases the 
“rules of the common law.” 

But in all of the cases which have been passed 
upon by this Court wherein the validity of land 
grants under treaty stipulations were involved, with 


creat confidence we refer to the case of the United 


States v. Arredondo. 6 Pet.. 691. ef sequentes. 


The grant in this case was made under the 


very same EMPRESARIO law as the one now presented 


at the bar. The Mexican EMPRESARIO law was the 
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Spanish EMPRESARIO law. The case of Arredondo, 


we claim. is a clear construction of the Mexican 


as well as of the Spanish law, which are tran- 


scripts, each of the other. 

| In Arredondo’s case the Government of Spain 

| granted him a tract of land situated in the district ig 
. of Alachua, in the State of Florida, and in the said 

| yrant the following is the literal condition, to wit 


‘W hereof. on the duy of yesterday, / provided 
“the act which follows: Seen. In virtue of the 
“Royal order of the 3d of Sept mbe r, in this “eds, by 
‘which in appointing me superintendent of the two 


* F'loridas, his Majesty commands me in CLPVESS lerms 


“to provide for the increase of population in those pro- 
“vinces by every means which my prudence and zeal 
‘may dictate, with the concurrence of his lordship the 
‘fiscal, and with the report of the surveyor-general 


: of the said province . the tract called Alachua, in Kast 


“ Florida, is declared to be long lo the royal domain. 
“In CONSEQUENCE whereof, and in attention of the noto- 


“rious integrity and fidelity to the known capital and 


“other good qualities of Don Fernando de la Maza 


8) “ Arredondo and sun, 1 grant tothem thi part which 


r they solicit of the said tract belonging to the royal 
‘domain in conformity to the sovereign dispositions on 
* this matter, and with the precise condition to which 
* they obligate themselves to establish thereon two hun- 


“dred families, which ought to be Spanish with all the 


“requisites which are provided for, and others which ; 
“will be provided by this superintendency, in vir- 
“tue of the said Royal order; the said establishment 
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“to begin to be carried into effect in the term of three 
“years at furtherest, without which this grant will be 
“null and void.” 

The cession of the Territory embraced in this 
portion of Florida having become a part of the 
public domain of our Government by virtue of its 
treaty with Spain, was never settled with the 200 
Spanish families that Arredondo had by virtue of 
the grant obligated himself to introduce. 

After this cession the question arose between 
Arredondo and the United States, and was pre- 
sented to this Court to determine whether the Gov- 
ernment or Arredondo had the title to the land. 

The case was argued pro and con by the great- 
est lawyers that have ever been enrolled in this the 
greatest of all tribunals. 

And the principa: point made by Mr. Taney, 
the Government counsel, was that the grant had 
lapsed for non-compliance with the condition of 
introducing and settling upon the premises the 200 
Spanish families as specified in the condition of 
said grant. This Courtin deciding this point which 
carried the case in favor of Arredondo, used the 
language as follows, to-wit: 

“ We now consider the conditions on which the 
‘orants were made: According to the rules and 
“ the law by which we are directed to decide tbis 
“case, there can be no doubt that they are subse- 
“quent, The grant is in full property in fee an 
“interest vested on its execution, which coald only 
‘be divested by the breach or non-performance of 
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“the conditions, which were that the grantees should 
. establish OW the lands hiLO hundred Spanish Famili ‘. 
* together with the re quisites pointed out. and which 
‘shall be point d out by the Sup rintendency.”’ 

* The condition of settling two hundred fam- 
“ilies on the land has not been complied with in 
“fact ; the question is has it been complied with in 
‘law, or has such matter been presented to the 
“Court as dispenses with the performance and 
* divest the grant of that condition.” 

“Itis an acknowledged rule of law thatif a 
‘‘orant 1s made Ou &@ CONDITION SUESEQUENT and its 
‘performance becomes impossible by the act of the 
‘orantor, the grant becomes single. ’ 

‘* We are not prepared to say that the condi- 
“tion of settling two hundred Spanish families in 
“an American territory has been or is_ possible: 
“the condition was not unreasonable or unjust at 
“the time it was imposed ; its performance would 
‘*probably have bees deemed very fair and ade- 
“quate consideration for the grant, had Florida 
“remained a Spanish province. But to exact its 
“ nerformauce after its cession to the United States, 
“would be demanding the summum jus indeed, and 
“enforcing a forfeiture on principles which if not 
“forbidden by the common law, would be utterly 
“inconsistent with its spirit. ” 

“If the case required it we might feel ourselves 
“at all events justified, if not compelled to declare 
“that the performance of this condition had become 
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‘impossible by the act of the grantors; the transfer 
‘of the territory, the change of Government, man- 
‘ners, habits, customs, laws, religion, and all the 
‘social and political relations of society and of 


* 11Te., 


“The proceeding is in equity, according to its 
‘established rules ; our decree 1 t be in conform- 
‘ity with the principles of justice, which would in 
‘such a case as this, not only forbid a decree 
‘forfeiture, but impel us to give a final decree 


‘favor of the title conferred by the grant. 


‘It has been objected to the validity of the 

‘ant that it exceeds the quantibs authorized by 
“the laws of the Province That he (the intend- 
‘ent) had power to make the grant, the terms and 


‘extent of which were within his discretion. the 
‘proper exercise of which this Court has neither 


‘the power or the right to judge.” 


As was above said. our contention is that prior 


to the expiration of six years from the date of the 
vrant to Royuela and Beales, the Mexican Govern- 
ment under no circumstances could have claimed a 
resumption of title without the proceeding of 
denouncement according to the law then in force 
which required that “ The executive shall cause the 
‘contracts that are not carried into effect in 
‘the time stipulated, to be published, that the res- 
‘*pective lands may be understood to have again 


‘become vacant and open to colonization.” 
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[tis amaxim that the law does not require a 


. j ’ x > i} a5 } , * 5 | 
vain or useless thing. Iftherefore the titie did not 
5 ] mh. roy : } ‘ } 
pass from the Mexican Government and Coahuila 
exas to the lands involved in this suit by virtu 
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of the grant in question, then why should there b 
such a provision of Mexican law requiring this pro- 
cess of denouncement. The law Says tnat buat pro- 
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cess was necessary in order tonat iands embraced 
grants whereof the conditions were not performed 
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may be understood to have again become vacan 
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and open to colonization. 

Art. 11. Decree of Coahuila—Texas April Is! 
1S30. 
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And by section dll, page lol, Hall’s Mexicat 
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Law, this grant is declared 

lherefore phe conclusion 1s logical cl c neces- 
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sary that Priol LO LL CAPIPavlon UL SILA VCals irom 
the date of the grant the Mexican Government 
could not have set up any claim or title whatever 
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to these lands as against Royuela and Beales. 
If weare correct as to that conclusion then it 
would seem that this Court is bound by its own 


decision 1n United States v. Sutherland. 19 How . oOo. 


wherein it was adjudged that “The United States 
“as bound by treaty with Mexico to protect all bona 
* fide titles previously granted by Mexico, and this 
“Court has no discretion to enlarge or curtail such 
* grants to suit its own sense of propriety nor defeat 
“just claims, however extensive, by stringent tech- 
“nical rules of construction, to which they were 


‘were not orignally subjected.”’ 
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such language, it intended to say that 
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ment and all others as to real estate 


the ‘Texas Cession, are subrogated to 
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As has been before said by this Court the Mex 


ican law is the voverning rnie with , 


these grants. 


The grant in this ease emanated fro 


m Coahuila- 


his govern- 
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Texas. Coahuila—Texas constituted a State under 
the Mexican Government. By the law ofthat Gov- 
ernment, as admitted by demurrant, Coahuila. 
Texas had the jurisdiction to make the grant to 
hoyuela and Beales. That jurisdiction is alsorecog- 
nized by the Government of the Umited States in 
the act of our Government whereby on the 25th of 
November, 1850, the Texas cession of the Territory 
involved in this suit was received by the General 


Government. 


Royuela and Beales had by the express terms 
of the grant to them the full six years from the 
l4th of March, 1832, to-wit: until the 14th of 
March, 1835, to perform the CONDITIONS SUBSEQUENT 
appertaining to the introduction of the 200 families 
named in the conditions of the grant. 

But Texas by its own voluntary act [the obli- 
gated party] long prior to the time when Royuela 
and Beales were required by the terms of said grant 
to introduce these families, engaged In flagrant Wal 
of rebellion against Mexico, which resulted on the 
22d of April, 1856, in the perfect independence of 
Texas, “ the obligated party,” and thereby the alle- 
siance which ‘l'exas had formerly owed to Mexico 
was annihilated. In this state of the case how was 
it possible for RO} uela and Beales to perform the 
conditions upon which this Grant was made, which 
is in language as follows, to-wit: ‘Besides the 
“conditions which are required by the colonization 


“law of the State, the EMPRESARIOS and their set- 
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“tlers agree to observe the Constitution of the 
* Mexican Nation, and the private Constitution of 
“the State, as well as the general or local laws 
“which have beeu orsball be hereafter promulgated. 
“ They further bind themselves to comply with the 
* conditions on which this petition shall be granted, 
“and to take up arms in defence of the nghts of 
‘the Nation, against the savage Indians, or any 
‘other enemies who may attempt to attack the 
‘‘country, or in any manner to alter its form of 
‘governmeut or disturb the public tranquility. 

* And finally to prevent the inhabitants of the 
“United States of North America from trading 
‘with the said Indians and providing them with 
“arms and ammunitions, in exchange for horses 
“and mules. 

‘‘ Observe the Constitution of the Mexican gov- 
“ernment, the private Constitution of the State, 
“the veneral and the local laws, and especially 
“take up arms in defense of the rights of the Mex- 
‘ican Nation, and do no act to alter the form of 
‘the Mexican Government or to disturb its public 
‘tranqgullity. 

History tells the story too plainly as to how 
l‘exas (the obligated party) not only prevented the 
performance of this chief of all conditions in the 
orant, but we also read how the rebellion and suc- 
cessful revolution marked the decadence and des- 


truction of Mexican power. 


In view of this provision of Mexican EMPRESa- 


6S 

R10 law and these matters of public history, can it 
be consistently urged by the Maxwell Land Grant 
Company (who confess that they have neither title 
nor possession of these lands) that Royuela and 
Beales did not perform the conditions of the grant 
made by Jose Maria de Letona. 

The government of the United States itself 
could certainly not be heard upon such a proposi- 
tion. [t would be estopped by virtue of the treaty of 
Guadalupe—Hidalgo, the Texas Cession of Novem- 
ber 25, 1850, and the Texas annexation of 1545. 

In the United States Ve Vaca, 18 How.. dob, this 
Court by reason of these considerations, expressly 
decided that the failure to perform) CONDITIONS sUB- 
SEQUENT in Mexican land grants, resulting from the 
revolutionary state of the country, had no tend- 
ency to work a forfeiture of the title. 

And in the case wherein title was derived from 
a Mexican military officer to lands, the title to 
which was contingent upon loyalty and military 
services to be rendered by him to the Mexican Gov- 
ernment; and he, after it appeared that by reason 
of the revolutionary condition of the country, 
Mexican authority would be displaced on this side 
of the Rio Grande, thereupon deserted the Mexican 
Government, to which his allegiance was due, and 
joined the military force of the United States (then 
at war with Mexico), this Court held that the 
United States could not be heard upon the sugges- 
tion that these facts operated as a forfeiture of the 
grant. 
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A great deal more might be said concerning 
this interesting subject, but we do not feel that any 
necessity exists for further occupying the attention 
of the Court, inasmuch as the foregoing quotations 
from Mexican colonization law, the treaty of Guad- 
alupe Hidalgo, and adjudications of this Court 


thereon, must estop the demurrant. 
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ADDENDA. 

In addition to what has been urged in the brief 
for appellant, the followiing ad@a@emmmmil points and 
authorities are submitted, to wit: 

Vil. 


The land involved in this suit is situated in Las 


County, Colorado, and hence the statute of that State, 
which authorizes this suit and the decisions of this 
Court applicable thereto, must be considered as com- 
sidered as complete authority, by virtue of which the 
judgment sustaining the demurrer should be reversed. 
It is not hereby contended that the legislative act of 
a State can in any respect diminish the chancery 
powers of this Court, but appellant submits that if 
an equitable right concerning real estate is created 
by such statutory provision, and the mode of enfore 
ing that equitable right is pointed out by the statute, 
then the Federal Chancery Court will enforce that 
right acccordiog to the mode prescribed. 

An act of the Legislature of Colorado, approved 
April 7th, 1887, entitled ‘* An act to provide a code 
of procedure in civil actions for courts of record in 
the State of Colorado, and to repeal all acts incon- 
sistent therewith’’ (Sessions Acts 1887, pp. 97-210), 


expressly authorizes this suit, provided the Inter 
State Land Company isin possession of the land by 
its tenants. 

Chap X XII. § 255 of said Civil Code is as follows: 

‘¢An action may be brought by any person tn pos- 
session, by himself or his tenant, of real property, 
against any person who claims an estate therein ad 
verse to him, for the purpose of delermining such 
adverse claim, estate or interest 

This statute creates the right to appeal to the 
chancery power of the court to determine the ad 
verse claim upon the single condition that the Inter 
State Land Company is in possession of the land in 
volved herein, and, as will hereinafter be shown, 
this court will enforce this right precisely as would 
the State court of Colorada. if the sult were pending 
in the State court. 

The said Civil Code provides for all civil actions 
of every description whether legal or equitable, as 
will be seen by its provisions. 

The first section declares that ‘‘the distinction 
between actions at law and suits in equity and the 
distinct forms of actions and suits heretofore exist- 
ing are abolished, and there shall be in this State 
but one form of civil action for the enforcement or 
protection of private rights * which shall 
be the same at law and in equity, and which shal! 
be denominated a civil action, and wnich shall be 
prosecuted and defended as prescribed in this act.’’ 

Sessions Acts, 1887, p. 97, Chap. I $1. 

The Supreme Court oft Colorado has recently con 
strued this law so far as it affects the point now 
made, and therefore it is made plain that the statute 
means literally what it says, namely: That the 
mere possession of the Inter-State Land Company 
gives it the right to bring this suit against the Max 
well Land Grant Company. 
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In the case of Thomas vs. Chisolm, 13 Col., Rep. 
106, the Court held that both parties in a proceeding 
under the foregoing statute were actors, ‘‘and a de- 
fendant cannot rely upon the weakness of the plain. 
tiff’s title,as in ordinary ejectment cases.”’ 

But in points II, Ill and LV of the original brief, 
we claim that it is proved that as against the Inter- 
State Land Company, the defendant has no title 
whatever. And this being an action to enforce an 
equity (as decided in the case of Stock Growers’ 
Bank vs. Newton. 13 Col... R ‘p. 249,) In favor of the 
Inter-State Land Company againstthe Maxwell Land 


Grant Company, which last named company confes- 


ses on the record the possession of the Inter-State 
Land Company, under the above statute of Colorado, 
this Court will enforce that equity precisely as would 
the State Court. 

In Clark vs. Smith, 13 Pet., 203,-this Court said: 

‘‘The State Legislatures certainly have no authority 
to prescribe the forms and modes of the United 
States; but having created a right and at the same 
time prescribed the remedy to enforce it, if the rem- 
edy prescribed is substantially consistent with the 
ordinary mode of proceedings on the chancery side 
of the federal courts, no reason exists why it should 
not be pursued in the same form as it is in the State 
Courts; on the contrary, propriety and convenience 
require that the practice should not materially differ 
where the title to lands arethe subjects of investiga- 
tion. ind such is the constant course of the federal 
courts. We must accommodate our modes of pro- 
ceeding in considerable degree to the nature of the 
case and the character of tne equities involved in 
the controversy so as to give effect to State legisla- 
tion and State policy.”’ 

In Smith vs. Railroad Co.. 9 Otto 401, this court 


court sald: 


‘‘The States, however, may create equitable rights 
which those (the federal) courts will enferce.’’ 
And directly in joint is Gaines vs. /uentes et al., 


02 U. S.,. 21 
V Ii. 


Besides the provisions of the said stature, this 
court has full jurisdiction as a court of chancery to 
administer the relief sought for. 

Consolidated Roller Milis Co. vs. Combs 
Fed. Rep. 38. 

Rynes vs. Dumont, 9 Sup. Ct. Rep.., 497 and 
Ca. cit. 


. ' 


This court will exercise this jurisdiction for the 
purpose of preventing a multiplicity of actions at 
law. 

Garrison vs. AL mphis Ins. Co.,1 Miller 716. 
Olrichs vs. Spain, 15 Wall., 228. 
Conklin Vs. W herman. Ste ed. Rep., re 

The allegations of the bill are confessed. 

St Louis vs. Anapp Co., U.S. Rep. 158. 
U.S. vs. Am. Bell T lephone ae. Sup. Ct. 
Rep. 93. 
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We respectfully submit that the court should re- 
verse the judgment of the Circuit Court rendered 
upon sustaining the demurrer to the amended bill 

WILLIAM WARNER, 

JOHN L. JEROME, 

ALEXANDER GRAVES, 
Solicitors for Appe llant. 


IN THE 


SUPREME COURT OF THE UNITED STATES, 


a ee 


OCTOBER TERM, 1890. 


* 
i oot 


ee Rie etn ale ek eee aon 
——. * stig " es Shae : a ‘ 
i Mae J ° ate ihe. ead aes 


je, me eal 


Ce 


| THE INTERSTATE LAND COMPANY, .% 
| A ppellant, | a? : 
| a7 


Pepe get Gay Big Pig ti Ay 


No. 1,267, | 
| THE MAXWELL LAND | GRANT ( ey 

| COMPANY, 

| A ppellee. 


cor’ A ee i, 
. Nght 79 “ 


3 


7 eee 


; 1 eh 
APPEAL FROM THE Crrourr CourT OF THE UnNireD SYaTES FOR 
vHe Disrricr or Cowrapo. BEae 


| BRIEF FOR APPEL 


— 4 ; , . 4 : . 4 Ee ; 4 F 
% 4 : > as ; « Bat ee , 
‘ a r . * - 7” * : é é 


eS eo  . ; i j %, 4 
. 3 . 2 . © 
& 3 4 z 
Y odd 


: * 


Ta % " 
. ets ae > 
— = 
ee —-—_— - a —_~ mee Se ee Sere ee Oe ‘yr ES 


we ® Tc a here teat yor 
Fee rEerzeskady oe re 


. _ 
° 
ji 
a 
= | 
== 
o 
7 : : 
a | 
, 
: ! 
- os 
— - ” 
_ 
" ~ 
a 
send 
_ 
= 
a 
“ . . 
wa . 
or. — ~ 
> & ~ 
: . 
7 
7 
| on. 
- 
: ae — — 
i ™, a " : | 
’ 
“ “ 
’ F 
j , ’ = ‘ | 
om thom - : 
: 3 | 
+ 
= 
e = s | 
; ‘ 
7 : : 
pedead 
_ - ; : 
- ye 
| a 
| 4 i ~ 
= y 
™ = 
- 3 
a om : 
' 
a. ies 
ee pag 
— ] , me . = 3 
' > we — 
-_ “s ‘a 
ow ; : | 
pane 
7 i 
—“ ~ 


Be ee 


Hick * 


VRPT CAT PILE SES 
| 72% ‘¢ Nyy prem QC 


FER 71 1891 


aA 


IN THE 
SUPREME COURT OF THE UNITED STATES, 


OCTOBERR TERM, 1890. 


THE INTERSTATE LAND COMPANY, 
A ppellant, 


THE MAXWELL LAND GRANT 
COMPANY, 
A ppe llee g 


APPEAL FROM THE Crrcvrir CourT OF THE UNITED STATES FOR 


THE Distrricr oF COLORADO. 


BRIEF FOR APPELLEE. 


st 
-— 


FRANK SPRINGER, 
Counsel for Appellee. 


a a 


Cc. G. Burgoyne, 146-150 Centre Street, New York. 


pe bi enbn ith oh, Te ce ee eR” | eae of tne, Ae 


on 
be 


hers ep aes, 


_ 


we - 
= 
me 
+ ~~ a 
* — 
7 2 
6G Om pen eg 
s ‘ 
=— ‘* 
Bigg 
: é 
o 
+ <i 
“ a 
. 
4 
é 
Ey ca 
% + 
* 
¥ 
ia ee 
. « 
POD” dated 
a ae 
r 


-— 2 ‘ ‘ “= i om * eg = 
a ee é 
MN ES digs ier i ie 

ae tS te 

ei get ae re. ee eae ac’ F 
oma + 4 glee ‘pel hdint. 

.. : , ‘ ‘ ‘ 

>t pO ee Yeo Phigig ss 

° + et Nts tig . hae Pe, 


. 


ty 


"i. 14 " 
Wel é fe 


EFON wer * 


w 


a al 
+ 
% ee 


. 


IN THE 


Supreme Court oF the Catled States, 


. ry ‘ ih ' 
| OCTOBER TERM, 1890. 
THE InrenstTaTe Lanp Company, 
Appellant, 
vs. 
THe Maxweti Lanp GRAN’ 
COMPANY, 
Appellee. 
BRIEF FOR APPELLEE. 
| Statement. 
This is a suit in equity, brought in the Cireuit Court 
. pure! 2 
for Colorado, by the Interstate Land Company against 
aaa the Maxwell Land Grant Company, seeking to have the 
SFR title of the last-named company to certain lands in the 
; ‘ . 
ee State of Colorado decreed to be void, and the Maxwell 
i. Company enjoined from prosecuting certain actions at 
e2 | law for the possession of them; and also praying that 
+ the Interstate Land Company may be decreed to have 


the legal title to said lands. 


The 
which the respective claims of title are based are fully 
set out in the bill, or made part of it by means of exhib- 


clocuments 


upon 


its attached thereto. The bill was demurred to, and 
the demurrer sustained, on the ground that the docu- 
ments exhibited failed to show any title in complainant. 
After an amendment, another demurrer was interposed 
and sustained, and thereupon the bill was clismissed. 
From this decree the Interstate Land Company ap- 
pealed to this Court. 

Complainant claims title under an empresario con- 
tract, made March 14, 1832, by one John Charles 
Beales with the Government of Coahuila and Texas, 
then two Mexican States under one provincial admin- 
istration. The terms and conditions of this contract, 
and the rights of the empresario thereunder, are to be 
ascertained from four instruments and laws, viz.: 


l. The proposal of Beales and Rovuela to colonize 
200 families. 


? The contract by which the Government accepts 
their proposal, and authorizes the establishment of 
their colony. 


3. The Colonization Law of Coahuila and Texas, of 
March 24, 1825, which is expressly referred to in both 
the foregoing papers, and made part of the contract. 


4. The instructions to commissioners for locating and 
regulating colonies under the above-mentioned law, 
which are also referred to in the contract. 

We will quote the proposal and the contract in full, 
and such parts of the law and instructions as bear upon 
this question, italicizing certain passages to which we 
desire to direct especial attention. 

Petition and grants to Jose Manuel Leoyuela and Sohn 
Charles Beales. 


For the year 1832 and 1833. 
To his Excellency the Governor of the State of 
Coahuila and Texas. Sir: The citizen Jose Manuel 


Rovyuela, a native of Saltillo, and there married, and 
John Charles Beales, a native of England, settled im 
Mexico, and there married to a Mexican subject, having 
children, with all due respect represent to your excel- 
leney : 

That being very desirous of augmenting the popula- 
tion, wealth and power of the Mexican nation, and at 
the same time of affording to a certain number of virt- 
uous and industrious families the means of acquiring 
an honorable subsistence by cultivating a tract of lance 
in the ancient province of Texas, and be ind, Mieoreove?, 
acquainted ny, full with the law of colonization passed hy 
the honorable Legislature of this Nthate. on the 24th of 
March. ls ut} hy which © ¢ i pre SUPIOS “5 OO) colonizing COM- 
lractors ave allowed to undertake to colonarz under the 
conditions and stipulations hy said low pre scribed. and 
being anxious to form an establishment that may be 
useful to a new colony, and at the same time beneficial 
to the State on account of the advantages to accrue 
thereout: 

We pray your exce ‘leney to accept us as such “ em- 
presarios or col, id 4g contrac lors, ancl to pe rmit us to 
introduce one this State, within the time that mney be 
stipulated, 200 Catholic families of moral and industri- 
ous habits, and for the object your -excelleney will be 
pleased to grant us the tr wt of |: und ine ‘uded within 
the following limits, viz. : 

Beginning at a landmark set up on a spot whereat 
the 32d degree of north latitude is crossed by the 
meridian of the 102d degree of longitude west from 
London, said spot being at the southwest corner of the 
vrant petitioned by Col. Reuben Ross; from thence 
proceeding west along the parallel of the 32d degree of 
latitude as far as the eastern boundary of New Mexico ; 
from thence running north on the boundary line be- 
tween the provinces of Coahuila and Texas and New 
Mexico, as far as twenty leagues of the river Arkansas ; 
from thence east to the meridian of the 102d degree of 
longitude, which is the western boundary of the grant 
petitioned for by said Col. Reuben Ross, and from 
thence proceeding south as far as the place of begin- 
ning. 


Your petitioners as ‘“ empresarios ” pray for this 
grant on the same conditions that it was forme rly quven 
lo the late Stephen Julian Wilson, whose term of six 


years is about to expire, on May 26 of this year, with- 
out the conditions of the grant having been fulfilled in 
consequence of the grantee. 

Besides the conditions which are required by the 
Colonization Law of the State, the empresarios and their 
settlers agree to observe the Constitution of the Mexi- 
can nation, and the private Constitution of this State, 
as well as the general and local laws that have been or 
shall be hereafter promulgated. They further bind 
themselves to comply with the condition on which this 
petition is granted and to take up arms in defense of 
the rights of the nation against the savage Indians, or 
any other enemies that may attack the country, or in 
any manner to alter its form of government, or to dis- 
turb the public tranquillity. And finally to prevent 
the inhabitants of the United States of North America 
from trading with the said Indians and providing them 
with arms and ammunition in exchange for horses and 
muies. 

Wherefore, we pray your excellency to be pleased to 
grant this respectful petition, which we shall consider 
as a favor conferred on us. 

Dated at Saltillo, the 13th of March, 1832. 
[Signed | Jose Manve. Royve a, 
JoHN CHARLES BEALEs. 


(Ree.. pp. 24 By) 


CONDITIONS OF THE GRANT. 

Terms on which the Supreme Government of the 
State accept the proposal of the citizens Jose Manuel 
Royuela and John Charles Beales, for colonizing cer- 
tain land with 200 foreign families such as are not ex- 
cepted by the law of the 6th of April, LS3SO : 

Article 1. The Government accepts the proposal 
made in the foregoing petition, vs fur as it is conform- 
able with the laws of colonization passed hy the Honorabl 
Congress of the State on the 24th of Mareh, 1825, and 
consequently assigns to the petitioners the tract of land 
included within the following limits, that they Wily estah- 
lish thereon the proposed colony : It shal] begin at a 
landmark which shall be set upon the spot where the 
parallel of the 32d degree of north latitude crosses the 
meridian of the 102d degree of longitude west from 


London, said spot being at the southwest corner of the 
grant petitioned for by Col. Reuben Ross ; from thence 
it shall proceed along the parallel of the 32d degree of 
latitude as faras the eastern limit of New Mexico; 
from thence it shall ascend nerth on the boundary line 
between the province of Coahuila and Texas and New 
Mexico as far as twenty leagues of the River Arkansas. 
From thence it shall run east to the meridian of the 
102d degree of longitude, which is the western boundary 
of the grant petitioned for by the said Col. Reuben 
Ross ; and from thence it shall proceed south as far as 
the place of beginning. 

Art. 2. Though the boundaries of the tract set forth 
in the preceding clause are those assiqued lo Stephen 
Sulian Wilson, mn (f qrant passed by th is Grovernment Osi 
the 2th of May, 1826, yet this circumstance has not 
been considered an lnpediment to the entering into the 
present contract, inasmuch as the time allotted to the 
said Wilson for the completion of said enterprise will 
expire in the month of May of this present year, with- 
out lis having to this day performed the same or any 
part whatsoever. But if, however, in the short time 
that has to elapse, any number of the families of that 
empresario should present themselves, then, and in that 
case, the present grant shall, with due respect to part 
or parts performed by the first grantee thereof, be null 
and void to all intents and purposes. 

Art. 3. In consideration of the grant hereinbefore 
specitied, the Cite pre sarios. or contracting parti s, agree 
to introduce and settle, on their own account, 200 
foreign families, conforming themselves as well to the 
General Law of the Republic as to the laws of the State 
in this behalf provided. 

Art. 4. All lands whatsoever, held under legal titles, 
that may be included within the limits designated in 
Article 1, shall be respected by the colonists who shall 
hold under this contract, and it shall be obligatory on 
the part of the empresarios to see the observance of 
this clause. 

Art. ». The State retains li itself the right or property 
Over all the surplus lands which shal/ remain of this 
qrant, after laying on those which helong lo the Cutpre= 
sarios and their settlers, according to the laws in that be- 
half provided, 


{) 


Art. 6. In conformity with Article 8 of the Law of 
Colonization hereinbefore referre dl to, the empresarios 
are bound to introduce the stipulated number of 200 
families within the term of six years, which shall be 
computed from the date hereof, under the penalty of 
being debarred from all the privileges and advantages 
afforded by the said law. 

Art. 7. It shall be obligatory on the empresarios hot 
to introduce or suffer to remain in the colony men 
suilty of atrocious crimes or of bad conduct, as also to 
endeavor that no person whatsoever shall carry on 
trafie in arms and ammunition with the barbarous 
tribes of Indians, in exchange for horses and mules. 

Art. 38. Whenever there shall be a sufficient number 
of men, the national militia shall be duly organized 
and regulated, according tothe laws of the State in 
that respect provided. 

Art. o. The colony shall be regulated by the pperveon 
whom this Gore rnment shall appoud 10 allot thie Ves pec- 
five settlements or POSSESSIONS, and he shall duly observe 
the laws Cit colonization in tore throughout lhe State. 
the General Law of the ISth of August, IS24, and iihewise 
thie instructions to Commissioners which have heen ap- 
potted by the Honorable Congress, taking care to afford 
protection within the limits of the colony to such per- 
sons only as shall be approved of by the empresarios. 

Art. 10. All official communications, instruments and 
other public documents emanating from the colony 
must be written in the Spanish language. 

Art. 11. In reterence to all matters not provided fot 
or expressed in these articles, the empresarios, or the 
new settlers holding under them, shall abide and be 
voverned by the Federal Constitution and the laws of 
this State. 

And his Excellency, the Governor of the State, and 
also the citizens Jose Manuel Royuela and John Charles 
Beales, having agreed in the articles of this coutract to 
grant, and bound respectively to the observance and 
performance thereof, afterwards signed the same before 
me, the undersigned Secretary of the Government. 

And having been directed to give the empresarios 
the certified copy of all the documents relating to the 
vrant, that they may serve them as security, and as 
formal title (or as a title in form) thereto, the originals 


a 


will, according to law, remain tiled and recorded in the 
Secretary's office under my charge. 
Dated City of Leona Vicario, the 14th day of March, 
L832. 
JosE Marta De Lerona, 
(Signed) JOHN CHARLES BEALEs, 
JosE Manvet Royve ta. 
SANTIAGO DEL VALLE, 
Secretary. 


The foregoing is copied from the original documents 
filed and recorded in the Secretary's office, uncer my 
charge, whence it was ordered taken by his Excellency 
the Governor. 

City of Leona Vicario, the 14th of March, 1852. 

(Signed ) SANTIAGO DEL VALLE, 
’ secretary. 
(Ree.. pp- 26-28.) 


Colonization Law of thie Slute of (Coahuila and leas. or 
March 24th, 1825. 


(Rockwell’s Spanish and Mexican Law, p. 641.) 


The Governor provisionally appointei by the Sover- 
eign Congress of this State to ail who shall see 
these presents, know that the said Congress 
have decreed : 


Decree No. 16. The Constituent Congress of the 
free, independent and sovereign State of Coahuila and 
Texas, desiring, by every possible means, to augment 
the population of its territory, promote the cultivation 
of its fertile lands, the raising and multiplication of 
stock, and the progress of the arts and commerce, and 
being governed by the constitutional act, the Federal] 
Constitution and the basis established by the National 
decree of the General Congress (No. 72) have thought 
proper to decree the following law of colonization. 


(Articles 1 to 7 refer simply to the admission and 
rights of foreigners.) 

Art. 8. The projects for new settlements, in which 
one or more persons offer to bring at their expense one 
hundred or more families, shall be presented to the 


Q 


Government, and it found conformable with this law 
they will be admitted ; and the Government will imme- 
chiately designate to the contractors the land where they 
are to establish themselves, and the term of six years, 
within which they must present the number of fami- 
lies they contracted for, under the penalty of losing the 
rights and privileges offered in their favor, in propor- 
tion to the number of families which they fail to intro- 
duce, and the contract totally annulled if they do not 
bring at least one hundred families. 

Arr. 9. Contracts made by the contractors or under- 
takers (empresarios, with the families brought at their 
expense are guaranteed by this law, so far as they are 
conformable with its provisions. 

Arr. 10. In the distribution of lands a preference 
shall be given to the military entitled to them, by the 
diplomas issued by the supreme executive power, and 
to Mexican citizens who are not military, among whom 
there shall be no other distinction than that founded 
on their individual merit or services performed for the 
country, or in equal circumstances, 2 residence in the 
place where the Jand may be situated. Zhe quantity of 
land which may be granted is designated in the following 
articles, 

Arr. 11. A square of land, which on one side has 
one league or five thousand varas, or, what is the same 
thing, a superficie of twenty-five million varas, shall 
be called a sztio, and this shall be the unity for count- 
ing one, two or more sitios ; and also the unity for count- 
ing one, two or more /abors shall be one million square 
varas, or one thousand on each side, which shall com- 
pose a labor. The varas for this measurement shall be 
three geometrical feet. 


(Taking the vara to be in this case three English feet, 
this would make a sité0o=5,165 acres, and a /abor=206 
acres, Which is more than is usually allowed). 


Art. 12. Vahing the above unity as a basis, and observ- 
ing the distinction which must be made between graz- 
ing land, or that which is proper for raising of stock 
and farming land, without the facility of irrigation ; 
this law grants to the contractor or contractors for the es- 
tablishment of a new settlement, for each hundred fami- 
lies which he may tntroduce and establish in the State, 


J 


jive sitios of qdruc Lng land and five lubors, at least the 
one-half of which shall be without the facility of irriga- 
tion ; but they can only receive this premium for eight 
hundred famities, although a greater number should be 
introduced, AND NO FRACTION WHATEVER LESS THAN ONE 
HUNDRED SHALL ENTITLE THEM TO ANY PREMIUM, NOT EVEN 
PROPORTIONALLY. 


(Five sitios and tive /abors, according to the rule 
eiven in Article IL., would make 26,855 acres. So if 
Beales introduced 200 families he would be entitled to 
53,710 acres as a premium, and no more ; and unless he 
introduced at least 100 families he could receive no 
land at all). 


Art. 13. Should any contractor or contractors 11 
irtue of the number of families which he wiay have in- 
troduced, acquire, in conformity with the last article, 
more than eleven square leagues of land, it shall never- 
theless be granted, but subject to the condition of 
alienating the excess within twelve years, and if it is 
not done the respective political authority shall do it 
by selling it at public sale, delivering the proceeds to 
the owners after deducting the costs of sale. 

Art. 14. To each family comprehended in a contract, 
whose sole occupation is cultivation of land, one labor 
shall be given ; should he also be a stock raiser, grazing 
land shall be added to complete a sitio, and should his 
only occupation be raising of stock, he shall only re- 
celve a superficie of grazing land equal to twenty-four 
inillion square varas. 


(The most favored families, 7. ¢., those who combined 
agriculture with stock raising, onal receive a sitio— 
5,165 acres. If the whole 200 families had been intro- 
duced and had been of this class, it would have re- 
quired 1,033,000 acres of land to supply them. But 
this would not have been the property of Beales, but 
of the colonists in severalty ; and complainant does not 
claim under any colonist). 

The remaining articles refer to other matters. 
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lnstructions 10 the Commissioners appointed by thie Ledis- 
lature of the Slate. 


(Rockwell’s Spanish and Mexican Law, p. 641.) 


EXECUTIVE DEPARTMENT 2 
of the State of Coahuila and Texas. § 


Instructions by which the Commissioner shall be 
governed, in the partition of iands to the new colonists, 
who may establish themselves in the State, In con- 
formity with the colonization law of the 24th of March, 
1825: 

Art. 1. It shall be the duty of the Commissioner, 
keeping in view the contract which an empresario may 
have entered into with the Government, and also the 
certificates or recommendations which foreign emigrants 
must produce from the local authorities of the place 
where they removed from, accrediting their Christianity, 
morality and steady habits in conformity with the dth 
article of said law, without which requisite they shall 
not be admitted to the colony. 

Art. 2. In order to prevent being imposed on by false 
recommendations, the Commissioner shall not consider 
any as sufficient without a previous opinion in writing 
as to their legitimacy from the empresario, for which 
purpose they “shall be passed to him by the Commis- 
sioner. 

Art. 3. The Commissioner shall administer to each of 
the new colonists the oath in form to observe the Fed- 
eral Constitution of the United Mexican States, the 
Constitution of the State, the general laws of the nation 
and those of the State which they have adopted for 
their country. 

Art. 4. He shall issue, in the name of the State, the 
titles for land, in Conformity with the law, and put the 
new colonists in possession of their lands, with all legal 
formalities, and the previous citation of adjoining pro- 
ar should there be any. 

Art. 5. He shall not give possession to colonists who 
may a established, or may wish to establish, them- 
selves within twenty leagues of the United States of the 
North or within ten leagues of the coast, unless it 
should appear that the Supreme Government of the 
nation had approved thereof. 
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Art. 6. He shall take care that no vacant lands be left 
between possessions, and in oider that the lines of each 
one may be clearly designated, he shall compel the 
colonists, within the term of one year, to mark their 
lines, and to establish fixed and permanent corners. 

Art. 7. He shall appoint under his own responsi- 

bility the surveyor, who must survey the land scien- 
tifieally, requiring him previously to take an oath truly 
and faithfully to discharge the duties of his office. 
Art. 8. He shall form a manuscript book of paper of 
the 3d stamp, in which shall be written the titles of the 
lands distributed to the colonists, specifying the names, 
the boundaries and other requisites and legal cireum- 
stances ; and a certified copy of each title shall be taken 
from said book on paper of the 2d stamp, which shall 
be delivered to the interested person as his title. 

Art. 9. Each settler shall pay the value of the stamp 
paper used In issuing his title both for the original angl 
copy. 

Art. 10. This book shall be preserved in the archives 
of the new colony, and an exact form of it shall be 
transmitted to the Government, specifying the number 
of colonists, with their names and the quantity of land 
granted to each one, distinguishing that which ts farm- 
ing land, with or without the facilities of irrigation, and 
that which is granted as grazing land. 


(The remaining articles refer chietly to the regulation 


of towns.) 


It is not alleged in the bill that Beales and his asso- 
ciate ever performed the conditions of their contract. 
sut in the amendment (Ree. p. 50) it is said that Beales 
‘was placed in the actual possession of said land by 
the proper Mexican authorities,” and ‘“ that said 


oh 


vovernment in sundry and divers ways by 
its official acts recognized that the fee in said lands 
passed by said grant to said Royuela and Beales.” It 
then gives the “ official act ” relied on, in the shape of 
a complimentary letter from the President of the Mexi- 
can Republic to Beales, which states that an order has 
been issued to the army of operation “ to afford pro- 
tection to the colonial establishments of yourself and 
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Senor Egerton.” There is nota word to show that it 
referred to this land; and it is a matter of history, 
brought to the attention of this Court in the case of 
(ronzales vs. T2oss, 120 U. S., 605, that Beales had other 
empresario contracts, under which some settlements 
were attempted to be made. In any event this letter 
does not purport to give Beales anything more than his 
contract called for. 

The amendment further states “ that the Mexican 
Government, in pursuance of said order, did at all times 
maintain and protect the possession and title of the 
said Royuela and Beales to the said lands, ec.” And 
also, 

“That in addition to having taken actual possession 
“ofthe lands embraced in said grant, and having 
‘‘ sectionized a large part thereof, the said Beales, in 
“further performance of the condition of said grant, 
‘“ had introduced a portion of the families, as required 
“by its terms, and would have introduced all the 
“ families of the classdescribed therein and would have 
* performed all the conditions of the said grant, had he 
“not been wholly prevented in such performance by 
‘the said revolution of Texas, which resulted in its 
“ independence of Mexican authority.” 


All this lacks the certainty which is necessary in a 
bill to establish title and enjoin proceedings at law. 

It is idle to allege a putting or maintaining in pos- 
session, without setting out the acts themselves with 
sufficient particularity to enable the Court to determine 
whether they were in conformity with the contract and 
the law. If it is meant to say that the title and pos- 
session so recognized and maintained covered the entire 
tract designated, then the bill avers a legal impossibility, 
since neither the contract nor the law permitted this. 
If it means the lands earned by virtue of the introduc- 
tion of ‘‘a portion of the families,” then what was the 
quantity, and where was it located? How many 
families were introduced? If there were not at least 
100, then the empresario got no premium land at all. 


= 
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This is all we are informed about this transaction by 
the bill as amended. It does not appear that 100, or 
any, colonists were ever actually settled within the 
limits of the tract designated, or that any land was ever 
allotted by a commissioner, either to the colonists or 
to the empresarios, for premium land; or that they were 
put in possession by the commissioner, or received any 
title of possession. Yet this was the only way in which 
possession by either could be lawfully taken, and the 
final title, or certificate of possession, was the only law- 
ful evidence of it. 

Royuela’s interest was assigned to Beales, who lived 
until 1879. It does not appear that he ever took any 
steps to obtain a recognition or confirmation of his 
claim, either by Texas or the United States. Texas 
lid not, as appellant contends, repudiate the partially 
performed em presario contracts, or assume to interfere 


with vested rights. rut. on the contrary, one of her 


first acts, after achieving independence, was to pass a 
law by which all colonists who had been brought over 
under empresario contracts prior to the Revolution, and 
all empresarios who had in any measure performed 
their contracts, might bring an action against the Presi- 
dent of the new Republic and get their titles by 
judicial decree. The whole policy of Texas in relation 
to these empresario contracts, and the procedure under 
the law above mentioned, are treated in a very able 
manner in the early case of //ouston vs. Lobinson, 2 
Texas, 16. It does not appear that Beales ever sought 
to avail himself of the privileges thus offered by Texas. 

The greater part of the claim, as now contended for, 
including all that portion covered by the Maxwell 
Company's grant, is within the territorial limits of New 
Mexico as they existed in 1854, when Congress in- 
vested the Surveyor-General of that Territory with 
jurisdiction to investigate all private land claims aris- 
ing under the former governments, and report them 
for the action of Congress. But it does not appear 
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that the Beales claim was ever presented to that 
officer for investigation ; whereas the bill does aver that 
such proceedings were duly taken with regard to the 
yrant under which the defendant asserts the claim, 
which it is the object of this suit to have decreed void, 
(Ree., p. 3). 

In regard to the latter grant, the bill sets forth its 
history, and appends the documents evidencing the 
grant, by which it is shown that in 1841 the Governor 
of New Mexico made a grant to Beaubien and Miranda, 
which included the lands in controversy in this suit ; 
that this grant was confirmed by the Congress of the 
United States in 1860 and patented in 1879; that the 
defendant, the Maxwell Land Grant Company, claims 
under such grant, and is sueing some of complainant's 
tenants in ejectment. It might have added that the 
validity of this grant and patent was attacked by the 
Government in a direct proceeding, and litigated to a 
tinal decision by this Court, in which both were held 
to be valid. 

Maxwell Land Grant Case, 121 U. S., 365. 


gut the bill then proceeds to allege that the grant 
to Beaubien and Miranda was void, because by reason 
of a Mexican law of 1837, for the creation of a national 
mortgage or land scrip, the authority for making such 
a grant was abrogated. The law itself is set out, and 
shows on its face that the colonization laws were only 
repealed “so far as they are contrary to this law.” 
And as it does ‘not appear that any of the land serip 
contemplated by the law was ever issued, or that there 
was in any other way a conflict between it and the 
colonization laws, it is difficult to see how an act done 
under the latter would be void. Still less can it be 
comprehended how a private person can be heard to 
say that a grant by the former Government was without 
authority, after it has been declared valid by the legis- 
lative, executive and judicial departments of this Gov- 
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ernment. He could, of course, question its validity as 
against him, upon the single ground that he hada 
superior title under Mexico. If Beales, by. reason of 
the contract relied upon, obtained, as the bill says, the 
“title in fee” to the entire tract described in it, in- 
cluding the lands of the Beaubien and Miranda grant, 
nobody denies that such a title would prevail over any 
subsequent grant of the same lands. But this simply 
leads back to the fundamental question, whether Beales 
in fact got such a title. Unless he did, complainant has 
no standing to question the title of the Maxwell Com- 
pany or any one else ; and it is idle to discuss theories 
about a title, which is as perfect as the combined action 
of the Governments of Mexico and the United States 
can make it. 

The bill refers to the pyoviso in the Act of Congress 
confirming the Beaubien and Miranda grant that the 
confirmation * shall not affect the adverse rights of any 
person or persons whatsoever.” And counsel for ap- 
pellant in their brief seem to attach much importance 
to it. But it amounts to nothing more than the prin- 
ciple already stated, viz., that the action of the United 
States confirming a grant by the former Government 
to one person, does not preclude any other person from 
asserting a superior title emanating from the same 
original source. ‘This is well understood, and has been 
frequently decided under a similar clause in the Cali- 
fornia cases. 

In Carpentier vs. Montgomery, 13 Wall., 495, this 
Court held that this provision 
‘was intended to save the rights of third persons, not 
“ parties to the proceeding, who might have Spanish 
‘or Mexican claims independent of, or superior to, 
“ that presented by the claimant, or the equitable rights 
‘ of other parties having rightful claims under the title 
‘ confirmed.” 

See also 
Manning vs. San Jacinto Tin Co., 7 Sawyer, 
418, where the authorities are collated >and 
Miller vs. Dale, 44 Calif., 565. 
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The tract of land claimed by the Interstate Land 
Company under the Beales contract apparently em- 
braces all of New Mexico eastof the Rio Grande, and 
a portion of what is now Southern Colorado, in addi- 
tion toa strip of equal length extending about sixty 
miles into Texas and the so-called Neutral Strip. The 
western boundary, as deseribed, is “the eastern limit of 
New Mexico.” After the revolution, Texas claimed the 
country as far west as the Rio Grande, from mouth to 
source ; and upon that theory New Mexico proper was 
only to be found west of the river.* The present claim 
seems to be in line with that theory, since if the recog- 
nized boundary of New Mexico be taken, the Maxwell 
vrant, as described in the bill, would not be within 
seventy miles of the Beales tract at the nearest point. 

In order to give an intelligent idea of the location 
and extent of the claim, we have made a small map, 
which will be found at the end of this brief. Roughly 
calculated, the area of the Beales tract, as claimed, is 


something over sixty millions of acres. 


* That this claim was without foundation see Letter of the Secre- 
retary of State, showing that New Mexico never was a part of 
Texas. Ex. Doc. 60, Senate, 30th Cong., 2d Session, pp. 38-39. 
Also the intimation of this Court in Gonzales vs. Ross, 120 U.5%.., 
605. 


Argument. 


The statement is made at various places in the brief 
filed by appellant that it is admitted by the demurrer 
‘that the title in fee of the land involved in this suit 
passed to Royuela and Beales by virtue of the grant 
made to them, as set forth in the bill of complaint ;” 
and also “ that the respondent never has had any title 
or claim of title to the premises herein involved.” (See 
pp. 2, 14, 64 anid elsewhere). From the persistency 
with which this is repeated as concluding the main de- 
batable questions in the case, it might be supposed 
that counsel were unfamiliar with the elementary rule 
of pleading that a demurrer admits only such state- 
ments of fact as are well pleaded, but does not admit 
conclusions of law. 

This has been often laid down by this court as appli- 
cable to cases like this, where the instruments relied 
upon to establish a right are set forth in the reeord, and 
the controversy turns upon the legal effect of those 
instruments. In such cases, the very oftice of a de- 
murrer is to submit the questions arising on the face of 
the instruments for determination as matter of law. 

‘A demurrer admits facts well pleaded ; it does not 
‘admit matters of inference and argument however 
‘ clearly stated ; it does not admit, for example, the 
‘accuracy of au alleged construction of an instrument, 
‘ when the instrument itself is set forth in the bill, or a 
‘copy is annexed, against a construction required by 
‘its terms ; nor the correctness of the ascription of a 
purpose to the parties when not justified by the 


‘ language used.” 
Dhillon “es, Barnard. 21 Wall.. at page 437. 


© 
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‘ Matters of fact well pleaded are admitted by a de- 
‘ murrer, but it is equally well settled that mere con- 
‘clusions of law are not admitted by such a proceed- 
ing. Dillon ve. Barnard, 21 Wall., 430; Ford vs. Peer- 
“ing, 1 Ves. Ch., 71; Lea vs. Robeson, 12 Gray, (Mass.), 


-~ 
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280 ; heedmond Vé. Dickerson. | Stockt.. (N. J.) 5O7 : 
“ Murray vs. Clarendon, Law Rep., 9 Eq., 17; Nesbitt vs. 
“ Berridge, 8 Law Tinies, N.8., 76; Story Ly. Plead. 
“ (7th Ed.), Sec. 452. 

‘* Facts well pleaded are admitted by a demurrer ; but 
“it does not admit matters of inference or argument, 
“nor does it admit the alleged construction of the 
“ instrument when the instrument itself is set forth in 
‘the record, in cases where the construction assumed 
“is repugnant to its language. Authorities to that 
‘ effect are numerous and decisive.” 

United States vs. Ames, 99 U.S., at page 45. 


‘A demurrer necessarily admits the truth of the facts 

‘ stated in the bill, so far as they are relevant and are 

well pleaded ; but it does not admit the conclusions 

“ of law drawn therefrom, although they are also alleged 
in the bill.” 

Story’s Equity Pleading (9th Ed.), See. 452. 


- 
* 


- 
. 


Counsel quote at length from decisions of this Court 
holding that private rights of property were not af- 
fected by the cession of the country to the United States. 
Nobody disputes this. But the protection afforded by 
the treaty and the law of nations does not extend to 
the creation of new titles, or the enlargement of those 
already existing. Such as they were, they were sup- 
posed to be protected. But the treaty did not change 
an inchoate into a perfect title; nor convert a mere 
equitable claim into a title in fee, so as to enable the 
claimant to sue upon it as such, without first having it 
confirmed or perfected under the proceedings prescribed 
by the political department of the Government. Still 
less does the treaty operate to transform an unlocated 
float of undetermined quantity, into an absolute grant 
for the whole district assigned for the float. 


It is worth while noticing, as a part of the pertinent 
literature of the case, that this belongs to the one particu 
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lar class of claims which the United States, in negotiat- 
ing the treaty of Guadalupe Hidalgo, expressly refused 
to recognize. 

The original draft of the treaty of Guadalupe 
Hidalgo, as provisionally agreed upon between the 
Commissioners representing the United States and 
Mexico. contained the following article : 


ARTICLE 10. All orants of land made by the Mexican 
Government, or by the competent authorities, in terri- 
tories previously appertaining to Mexico, and remaining 
for the future within the limits of the United States. 
shall be respected as valid to the same extent that the 
same grants would be valid if the said territories had 
remained within the limits of Mexico. But the grantees 
of land in ‘Texas, put iN possession thereof, who by 
reason of the circumstances of the country since the 
beginning of the troubles between Texas and the Mexi- 
can Government, may have been prevented from fulfill- 
ing all the conditions of their grants, shall be under the 
obligation to fulfill the said conditions within the 
periods limited within the same respectively ; such 
periods to be now counted from the date of the ex- 
change of ratifications of this treaty ; in default of 
which the said grants shall not-be obligatory upon the 
State of Texas, in virtue of the stipulations contained 
in this article. The foregoing stipulation in regard to 
crantees of land in Texas is extended to all grantees of 
land in the territories aforesaid elsewhere than in 
Texas, put in possession under such grants ; and in de- 
fault of the fulfillment of the conditions of any such 
grant within the new period, which, as above stipulated, 
begins with the day of the exchange of ratifications of 
this treaty, the same shall be null and void. (Message of 
the President of the United States, transmitting papers 
relative to the treaty of Guadalupe Hildago,- Feb. 8, 
1849, Ex. Doe., 50, H. R. 30th Cong., 2d Session, p. 
17). 


This article was rejected by the United States 
Senate and stricken out (/bid., p. 32), and in the 
message of the President the reasons for the rejection 


of this article are stated as follows : 


20 


2 The objection to the 10th article of the original 
“treaty was not that it protected legitimate titles, 
“which our laws would have equally protected 
“without it; but that it most unjustly attempted 
‘to resuscitate grants which had become a 
mere nullity, by allowing the grantees the same 
" period after the exchange of the _ ratifica- 
‘tions of the treaty, to which they had _ been 
“ originally entitled after the date of their grants, for 
‘the purpose of performing the conditions on which 
“they had been made. In submitting the treaty to 
“ the Senate, I had recommended the rejection of this 
“article. That portion of it in regard to lands in 
“ Texas did not receive a single vote in the Senate. 
“This information was communicated by the letter of 
“ the Secretary of State to the Minister of Foreign 
‘“ Affairs of Mexico, and was in possession of the Mexi- 
“ can government during the whole period the treaty 
“ was before the Mexican Congress, and the article 
“itself was reprobated in that letter in the strongest 
“terms. Besides, our commissioners to Mexico had 
‘‘ been instructed ‘that neither the President nor the 
“Senate of the United States can ever consent to 
“ratify any treaty containing the 10th article of the 
“ treaty of Guadalupe Hidalgo in favor of grantees of 
‘jJand in Texas or elsewhere;’ and again, ‘should the 
‘* Mexican government persist in retaining this article. 
then all prospect of immediate peace is ended; and 
“ of this you may give them an absolute assurance.’ ” 


a 
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The President then proceeds to explain that the 
Protocol, afterwards signed by the American commis- 
sioners, and upon which the treaty was ratified by 
Mexico, did not restore the 10th article in any sense, 
but was simply an explanation to the effect that the 
omission of that article “ was not intended to destroy 
valid, legitimate titles to lands which existed and were 
in fall force independently of the provisions and with- 
out the aid of this article. Notwithstanding it has 
been expunged from the treaty, these grants ‘ were to 
preserve the legal value which they may possess.” The 


refusal to revive grants which had become extinct was 
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not to invalidate those which were. in full foree and 
vigor.” 

Counsel also quote from certaim decisions of this 
Court, touching the presumptions to be indulged in 
favor of the acts of officers of the former government. 
But these can have no possible application to a case 
where the act purports to be done under a particular 
law, by whose terms it is expressly limited, and where 
the law itself is before the Court. 


Passing now to the papers constituting the Beales’ 
claim, the contention of the Interstate Company is that 
they passed the title in fee at the date of their execu- 
tion. It is not averred that any particular number of 
colonists were introduced, by which the quantity of 
premium land could be computed: nor that any pre- 


extended to particular lands within the designated ter- 
ritory. The claim is not for premium land at ail. But 
their theory is that the contract between Beales and 
the State of Coahuila—Texas operated as a present 
vrant to Beales of all the land described, coupled with 
an undertaking on his part to perform certain acts, 
which undertaking was in the nature of a condition 
subsequent; that by reason of a war in which Texas 
engaged the performance of this condition became 
impossible; and that for this reason the grant was 
relieved of the condition, and the title became abso- 
lute. It is readily admitted that this would be the law 
upon a state of facts such as is assumed in the propo- 
sition. This Court has so decided in several cases of 
grants in Florida and California. But the fatal objec- 
tion here is that the facts present no such case. 

The most cursory reading of the papers relied on 
shows that they constituted a mere exeeutory contract ; 
and when taken in connection with the Colonization 


Law of 1825, which is made a part of it, this contract 


Is an exceedingly plain one. 

Beales and Royuela proposed to the Government to 
settle 200 families ‘under the conditions and stipula- 
tions prescribed” by the law of 1825. In the instru- 
ment accepting this proposal, the Government ‘so far 
as conformable with the Law of Colonization ” of 1825, 
“assigns to the petitioners the tract of land included 
within the following limits’’—for what?’ Not as their 
property ; but “ that they may establish thereon the pro- 
posed colony.” Appellant's counsel lay much stress on 
the occasional use of the word “grant” in this docu- 
ment, but that is so clearly controlled by the context 
that it is unnecessary to discuss it. The words 
“contract.” and “ contracting parties,” are used all 
through it, and in Article 11 the instrument is called 
“ this contract to grant.” Counse! also argue that the 
clause in Article 11 providing for giving the empre- 
sarios ‘“ this certified copy of all the documents relating 
to the grant, that they may serve them as security and 
as formal title (or as a title in form) thereto,” means the 
final title of possession, beyond which no further pro- 
ceedings were necessary to the complete investiture of 
title. ‘This, however, only refers to the copy as an in- 
strument of evidence of its contents—the well known 
lestinonio of the Mexican law, which had the foree and 
effect of a second original—the original in all such 
cases being required by law to be retained among the 
public archives. That it was in no sense a final title, 
is shown by Article 9, which provides that “ the per- 
son whom this Government shall appoint ” shall * a//of 
the respective settlements or Posse SSiOnS, and by the pro- 
visions of the law and instructions to the commissioners 
for these colonies, that they should give the final titles. 

How appellant’s counsel reconcile their notion of a 
present grant in fee, with the fact that this identical 
tract had been formerly given to Stephen J. Wilson 


upon the same conditions as asked for by Beales, we 
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have never been able to find out. The petition of 
Beales and Royuela states this fact. and the contract 
recites that the boundaries “are those «assigned to 
Stephen J. Wilson in a grant passed hy this Government 
on the 27th of May, 1826.” If a “grant” upon the 
‘same conditions” did not pass the title in fee to Wil- 
son, how could it do so to Beales ? If the language of 
the contract is sufficient to establish a grant in fee to 
Beales, then the same language and the same conditions 
must have passed the title in fee to Wilson, and the 
Government would have been without power to give 
the land to Beales. If, however, the Government could 
vive the land to Beales because Wilson had failed to 
perform the conditions, it would seem to follow that an 
identical arrangement with Beales would not divest the 
title of the Government, so as to prevent its giving some 
of the land to Beaubien and Miranda, after Beales’ time 
had expired. 

But, if there could be any doubt arising out of par- 
ticular words in the contract, the whole matter would 
be settled by Article 5, which ts: 

* The State retains to itself the right of property over 
“all the surplus lands which shall remaim of this grant, 
* after laying off those which belong to the CI PVeSAVIOS 
““ and their settlers, according to the laws in that behalf 
as provided,” 


Now, the quantity of land which would “belong to 
the empresarios and their settlers according to the laws 
in that behalf provided ” was a simple matter of arith- 
metic. Each family, if of the highest class, would re- 
ceive 5,165 acres. But this did not become the property 
of the empresario, and may therefore be left out of 
consideration. For each 100 families the empresarios 
would receive 26,855 acres. 

But before any land would belong to the em presario, 
so that its quality and location might be determined, 
there must be some families settled. And before they 
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could get any land at all for themselves, they must 
introduce at least 100 families. The last clause of 
Article 12 of the Colonization Law of 1825 expressly 
declares that : no fraction whatere ;" less than OnE hundred 
shall entitle then AL “ity premiums, not CVC} proportion- 
ally.” 

With this provision in the contract, it is a little 
difficult to see where the condition subsequent CODES 
1. 

The subject ot these eit pvesarvo contracts is not a 
new one to this Court. In Spe HCE US, Lapsley, 20 How.., 
at page 270, the Court had under consideration a grant 
made under the identical law of Coahuila—Texas, of 
March 24th, 1825, under which the contract in question 
Was made : and stated the requirements and effect of 


this law as follows: 


“The contract ot ith CM pre Sarto obliged him to 
, introduce colonists into it specific district. The 
“ colonist having a family was entitled to one league 
‘ of land, of a particular quality, for which he paid a 
‘small sum to the Government. The empresario was 
“paid five leagues and five labors for every one 
bunadred families introduced. Of course, the CXCeESS 
‘ of land within the limits of the colony, after supplying 
“the colonists and the empreserio, remained to the 
‘* Government. The commissioner of distribution was 
‘an Officer of the Government, who superintended the 
at fulfillment of the contract by the C1. PreSUrvo. He 
‘* ascertained the character of the colonists. allotted to 
‘them and to the empresario their shares of land, and 
‘ for that purpose appointed surveyors, received returns 
‘of survey, and executed the final titles.” 


* 


In Glenn vs. United States. 18 How., 251, this Court 
considered the effect of a contract similar to the one 
relied upon in this case, except that it was considerably 
stronger in favor of the claimant. We cite it as a suf- 
ficient answer to appellant’s whole theory of conditions 
subsequent : 

One Clamorgan petitioned the proper authorities of 
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the province of Louisiana for a large grant on which to 
establish a manufactory of cordage, and to colonize a 
large number of persons from Canada who might culti- 
vate hemp. The grant, which was made upon this 
petition, referred to the above considerations and con- 
tained the following words: ‘“ In virtue of this, I con- 
cede to him, for him and _ his heirs, the tract of land 
which he solicits, in the place and with the same bound- 
aries that he prays for, provided that there 1s no injury 
to any one; and then refers to a survey which the 
vrantee is expected to make, and the families “ which 
he is bound to cause to come from Canada.” 

The fact of the grant was thus stated by the Court im 
its opinion, page 2oo: 

‘The country was vacant and yreatly needed popu- 
* lation, w ich could only be drawn from abroad : and 
* this population Clamorgan stipulated that he would 
‘supply and establish a colony from Canada on the 
“land; that he would introduce cultivators of hemp 
‘and artisans skilled in the manufacture of cordage, 
ss and would Crow hemp and make cordage to apn extent 
large as to be of national! consequence, On the 
‘ faith of these promises the grant was made.” 


Upon these papers alone, as in the present case, a 
title in fee to the land referred to was claimed, and 
there its here the CUase of Arredondo, H Peters. 691. Wis 
relied upon in support of the contention. But the 
Court readily distinguished between the two Cases, 2S 


follows : 


‘* But it is insisted that, forasmuch as a title vested in 
* Clamorgan by the grant to him, even admitting that 
‘it was incumbered with conditions, still, as their per- 
‘ formance was to happen subsequent to tbe vesting of 
“the estate, the want of performance could only be 
“taken advantage of by a proceeding instituted by 
‘ Government for that especial purpose ; nor could want 
‘of performance be set up as a defense in this suit. 

“ If the premises assumed were true, the conclusion 
‘“ would necessarily follow; and Arredondo’s case 1s re- 
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‘lied on in support of this position and as governing 
‘ the present case. That procee ding was founded on a 
‘ perfect title, having every sane tion the Spanish Gov- 
‘ernment could confer. * * * . The subsequent 
* condition there relied on to annul the grant was ren- 
‘ dered immaterial, and, perhaps, impossible, by the 
‘ ovantor himself, as this Court held; and the grantee 
discharged from its performance. But in Clamorgan’s 
‘case the conditions to oceupy and cultivate were pre- 
“ cedent conditions ; they addressed themselves to the 
‘ Governor-General, and their performance was required 
‘in advance. Before any right existed in Clamorgan 
‘to apply for a complete title, or even to have a public 
‘ survey preparatory to such application, he was bound 
‘by his contract to establish his colony on the land ; 
* and furthermore, to set up his manufactory to make 
“ cordage, and to supply it with hemp grown on the 
“land, unless these conditions were waived on 1 the part 
“ of the Spanish Government (p. 258). A 
‘ promise of performance was the sole ground on which 
“the Spanish commandant made the concession ; and 
“actual performance was to be the consideration on 
“ which a complete title could issue” (page 259). 


. 
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Counsel for appellant ogo great reliance on the case 
of Gonzales vs. Ross, 120 U.S., 605, without perceiving 
that the reasoning on wire oi decision was based is 
entirely against them. There the record shows that 
there was an absolute grant of eteven leagues of land, 
made under the law of Coahuila-Texas of April 28th, 
1832. The grant directed the commissioner appointed 
for the distribution of lands in the locality of the grant 
to place the grantee in possession of the land, and ex- 
tend the corresponding title to the same. This the 
commissioner proceeded to do, and gave to the grantee 
the usual certificate of his proceedings as a festimonio, 
reciting that in compliance with the grant, and in ac- 
cordance with the law, he extended the title; and that 
he had classified the lands and had them surveyed, 
giving a detailed description of their boundaries; and 
that he put the grantee in possession, with all the usual 
formalities prescribed by law and custom, in the pres- 
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ence of six witnesses, ‘‘so that in all form and nght he, 
the said citizen Juan Gonzales, may at all times prove 
his rights to the said eleven si/ios of land.” 

Nothing remained to be done in order to attach the 
title of Gonzales as a present grant to a specific piece 
of land, within the limits as to quantity permitted by 
the laws of Mexico. 

The only conditions attached were the payment of 
certain installments of purchase money—one-fourth 
being paid in advance, and the remaining three-fourths 
to be paid in the second, third and fourth years. 
Whether these payments were made or were not made 
was not shown at the trial. Thereupon this Court said, 


at page 625: 


“Tf not made, then there was a forfeiture which the 
* Government could enforce, either by judicial proceed- 
“ings, or, perhaps, by granting the land to other 
‘ parties.” 


The Court further said, at page Ovo: 


“'The extension of title by the commissioner, in these 
‘Mexican grants, completed the title without any pat- 
‘ent or other act of the Government, and notwith- 
? standing the imposition of conditions subsequent. If 
‘the concession Imposed conditions precedent, the case 
‘would be different.” 


Upon the facts shown by the record in this case, the 
Court found that the only conditions attaching to the 
vrant were conditions subsequent, viz.: the payment of 
deferred installments of purchase money; and that the 
Government had never taken any proceedings to el- 
force a forfeiture of the grant, or to grant the land to 
other parties ; and therefore, of course, upon principles 
which are nowhere disputed, held the grant to be valid 
as against a third party. But if the title had stopped 
with the grant of an unlocated 11 leagues of land, with- 


out being followed by any location, delivery of posses- 
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sion, or extension of final title, does any one suppose 
the Court would have held it such that the claimant 
could maintain a suit upon.it, without further action of 
the Government to attach it to specific land? 

Aside from judicial decisions, the meaning and effect 
of these empresario contracts were well understood by 
the public in the country affected by them. Beales 
evidentiy understood it, and this is probably the reason 
why he never asserted any claim under his contract, 
although he lived forty-three years after the independ- 
ence of Texas. Indeed, the idea that the Beales’ con- 
tract carned the title to sixty odd million acres of 
land seems not to have germinated until the $10,000,000 
capital stock of the Interstate Land Company was 
offered to the public. 

Ln Kennedy's Histor of Texas there is a full ae- 
count of the practical operation of the colonization law 
under which this contract was made. He says in Vol- 


ume 1, pages 336-7 : 


“ By the law of the State of Coahuila and Pexas of 
the 24th March, 1825, the Governor was authorized to 
“accept proposals from empresarios (contractors) to 
settle a certain number of families, within stipulated 
‘“ limits, in the term of six years. The first step to- 
‘wards a settlement was the presentation of a memo- 
“rial from the contractor or contractors, praying for 
‘* permission to colonize under the conditions of the 
‘“ law, stating the number of families proposed to be in- 
‘troduced, and defining the limits of the land on 
“which they desired to locate them. Usually, to 
“afford ample choice to settlers, a tract greatly ex- 
‘ ceeding the appropriations to be made (containing 
‘* often mullions of acres)was indicated in the memorial, 
and temporarily conceded by the Government (pp. 
336-7). * * * ‘The empresario, as the Spanish term 
‘“ implies, was a ‘ contractor’ and nothing more. He was 
‘the individual who, taking advantage of the facilities 
offered by the colonization laws, agreed with the Gov- 
ernment to settle a certain number of families within the 
‘‘ bounds of a prescribed district, receiving a regulated 
“proportion of ‘premium lands’ in return for his ex- 
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“pense and trouble. When the immigrants had 
‘ obtained their several ‘head rights, and the em- 
‘* presario his premium, the residue included within the 
‘ bounds of the grant remained a portion of the public 
“domain.” (pp. 3840-341.) 


Speaking of Austin’s colony, he says (Vol. 1, p. 332) : 
* The only personal alvantage he derived from 


‘ establishing the colony was from the ‘ premium lands, 
‘conceded to him by the Government in his capacity 


- 


‘ of empresario, 


In volume 2, pages 30-57, Kennedy gives the history 
of an attempted settlement by Beales, in 1833-34; but 
it was of an entirely different grant, viz., to John 
Charles Beales and James Grant (evidently the same 
one mentioned in the CiSse of dronzal Y 7A. Peoss), and it 
was situated on the Rio Grande, far south of the thirty- 
second parallel of north latituce. The first body of 
colonists—-fifty-seven in number—embarked at New 
York. November 10, 1833: entered the Rio Grande 
vrant, February 28, 1834; settled at Dolores, a short 
distance above Laredo on the Rio Grande, March 25, 
1834, and abandoned the colony in June, 1834. This 
was about three hundred miles from the tract now 
claimed, at the nearest point. 


lor the purposes of this Case, however, the question 
of conditions may be left out of consideration. Sup- 
pose they were, as appellant contends, conditions sub- 
sequent and were discharged by the operation of vis 
major. The most that can be said about the effect of 
this is, that it would be tantamount to full performance, 
and would entitle the contracting party to the same 
benefits which he would have obtained by performing 
the conditions. Any reasoning which attempts to show 
that when conditions: attached to a contract are dis- 
pensed with, because they become impossible, the party 
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thus excused becomes thereby entitled to more than he 
could obtain by performance in full, we shall not attempt 
to follow. 

Assuming, therefore, that Beales, within the six years 
term of his contract, was in the same position as if he 
had actually introduced 200 families: He was there- 
upon entitled to receive 53,710 acres of land, to be 
located somewhere within the designated district by an 
officer of the Government, whose province it was to sur- 
vey his land, put him in possession, and extend to him 
the final title for the land so located. No such location 
has ever been made. 

The claim, therefore, if anything, 1s a float for 53,710 
acres of land, to be satisfied out of a tract of GO,000,000 
acres. Within this territory the Mexican Government 
subsequently granted a specific tract to other parties, 
under whom the Maxwell Company holds, which grant 
has also been confirmed, located and patented by the 
United States. 

Now this presents the pore cise case which this Court 
has several times decided, viz., an unlocated float, 
against a subsequent located grant of definite lands 
within the limits of the surplus territory. And it has 
variably held that the crant for specific land is the 
superior title. The principle on which these decisions 
rest is that the control of locating floating grants re- 
mained with the Government ; and that the right to say 
where the float should be located within the district as- 
signed, necessarily included the nght to say where it 
should not be located. Therefore, when a certain tract 
within this district is granted by the Government to 
other parties, that 1s equivalent to a determination that 
the float shall not be located in that place, and it is con- 
clusive. 

The reasoning is fully stated in the opinions, and we 
should content ourselves with quoting some of them as 
being entirely decisive of this case. 

The first was the well-known case of /vemont vs. The 
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{ nited States, 17 How., 542, and language of that de- 


cision pertinent to this question is sufficiently quoted 


in cases given below. 


In United States vs. Armijo, 5 Wall., 444, the Court 


sald : 


“ Where a grant was of a specific quantity within 


‘exterior limits embracing a much larger quantity, 
‘there was no obligation on the part of the former 
‘ Government, nor is there any obligation on the part 
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‘of the present Government, to allow the quantity to 


‘be selected in accordance with the wishes of the 
‘grantee. The duty of the Government is discharged 
‘‘ when the rignt conferred by the grant to the quantity 
* designated is attached to a specific and defined tract. 


Under our system the right of the grantee to direct a 


‘ selection of the quantity granted is admitted, subject 
‘only to the restriction that the selection be made in 
‘one body and in a compact form. This nght, we say, 


‘is admitted, though strictly speaking it is not a right ; 


** 


+** 


‘it 1s only a privilege given by the generosity of the 
*(drovernment. The law of Mexico. as stated by 
‘Galvan. was otherwise. It was as follows: ‘ No 
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‘ person, though his grant be older than others, can 
‘ take possession for himself, or measure or set limits 
‘to his landed property, unless it is done by judicial 
. authority, with the citation of all those who bound 


‘* upon him ; for whatever 1s (lone contrary to this 


‘will be null, of no validity or effect. And to the 


‘same purport is the language of this Court in the 


** 


** 
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‘case of iny, mont ws. lnited States s ‘ Under the 


‘ Mexican Government, said the Court, ‘ the survey 
* was to be made or approved by the officer ot the 
‘ Government, and the party was not at liberty to olive 
‘ what form he pleased to the grant. ‘This precaution 


' * Was necessary in order to prevent the party from 


‘ giving it such a form as would be inconvenient to 
‘the adjoining public domain, and impair its value. 
‘ The right which the Mexican Government, reserved 
‘to control the survey passed, with all other public 
‘rights, to the United States, and the survey must 
‘now be made under the authority of the United 
‘ States, and in the form and divisions prescribed by 
‘law for surveys in California, embracing the entire 
‘grant in one tract.” The exercise of the right of 


in 


‘ selection given to the grantee is not permitted by the 
‘* political authorities, and, when a location is subject 
‘to the control of the Courts, is never permitted by 
“ them, so as to defeat the equitable prior rights of 
‘* others.” 


These were cases arising between the claimant and 
the Government, involving the policy of location as an 
original matter. 

In the next case, (Willer vs. Dale, 92 U.S., 476-477) 
the principle was applied to a controversy between two 
individuals claiming under the two respective kinds of 
erants, and the Court said : 


‘“ Under these circumstances, the concessions being 
‘ without specific boundaries by which the quantity 
‘* embraced, when ascertained, could be identified, the 
only rule which the Court can follow in actions at 
‘law is to consider the one first located by an im- 
‘ proved survey as having appropriated. the land cov- 
“ered by the survey. This rule was substantially rec- 
‘ognized in one of the earliest cases which came 
‘ before this Court for consideration—the /7veemont 
‘ease, reported in the 17th of Howard. The grant to 
* Alvarado, under which Freemont claimed, was for ten 
“leagues within exterior boundaries embracing a 
‘much greater quantity; and while the Court held 
‘ that, as between the Government and the grantee, 
‘the grant passed to him a nght to the quantity of 
“land mentioned to be laid off by official authority in 
‘ the territory described, it said that, if any other per- 
“son within those limits had afterwards obtained a 
“grant from the Government by specific boundaries 
‘ before Alvarado had made his survey, the title of the 
‘ latter grantee could not be impaired by any subse- 
‘* quent survey of Alvarado. ‘ As between the individ- 
‘*ual claimants from the Government, the Court 
added: ‘The title of the party who had obtained a 
‘ grant for the specific land woull be the superior 
and better one, for by the general grant to Alvarado 
the Government did not bind itself to make no 
other grant within the territory described until after 
“* he had made his survey.’ ” 
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In the recent cuss of (niled Slates vs. Me Laughlin, 
127 U. S.; 128, this doctrine was 1easserted with much 
emphasis, and by substituting the names of persons 
and localities, the opinion in that case might well be 
taken for an opinion in this. We quote some extracts 
from it: 


“'The Moquelamos grant belongs to that class which 
‘may properly be called ‘floats ; that is, grants of a 
* certain quantity of land to be located within the 
‘“ limits of a larger iwrea. Mexican orants were of three 
‘“ kinds: (1) Grants by specific boundaries, where the 
‘donee is entitled to the entire tract, whether it be more or 
: less ; (2) grants of quantity, as of one or more leagues 
‘within a larger tract described by what are called 
: ‘ outside boundaries,’ where the lonee IS entitled to 
the quantity specified and no more; (3) grants of a cer- 
“ tain place or rancho by name, where the donee is entitled 
‘ to the whole tract according to the boundaries given, 
Gi. if not viven, according to its extent as shown by 
previous pe ISSESSION | [liqueras ve. U. . 3 Wall., 827, 
$34). In the first and third kinds the claim of the 
‘ grantee extends to the full limits of the boundaries 
‘designated in the grant or defined by occupation ; but in 
“ the second kind,—a grant of quantity only, within a 
‘ larger tract,—the grant is really a float, to be located 
. by the consent of the Government before it can attach 
“to any specific land, like the land-warrants of the 

United States. A float may be entitled to location 
“either on any public lands im the United States, or 
‘only in a particular State or Territory, or within a 
‘more circumscribed region or district. Its character 
“remains the same. ‘The present grant is one of this 
‘kind. If it only extends to the Jack Tone road, as 
‘ we suppose, it is still largely in excess of the quantity 
‘“oranted. If it extends, as the complainant insists, to 
“ the Bear Mountain or the Sierra Nevada, the region 
embraced would be immensely enlarged, comprising 
over 50 square leagues in one case, and over 80 in 
“the other. Can it be that such an extensive region 
‘was under interdict as reserved land, absolutely ex- 
‘empt from disposition, even by Congress, during the 
‘whole period covered by the litigation respecting the 
‘ validity of the grant, which, in the end, even if found 
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Bins valid, was only for the quantity of 11 square leagues 


A grant of 1] square leagues is moe out 


‘of a country 70 or 80 miles in iength, and from 6 to 
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10 in width, coutaining over 80 square leagues ; and 


‘this whole 80 leagues is supposed to be retired from 
‘the disposable public domain for a period of years, 


‘no one knows how long. Does this look reasonable ? 
* One or two observations may be made calculated to 
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show the precise question ith al still stronger light. 
First. It is in the option of the Government (not of 


“the grantee) to locate the quantity granted ; and, of 


‘ course, a grant by the Government of any part of the 
‘ territory contained within the outside limits of the 
‘grant, only reduces by so much the area within 


which the original grantee’s proper quantity may be 
located. If the Government has the right to Say 


‘ where it shall be located, it certainly has the right to 


say where it shall not be located ; and it sells land to 


‘a third person at a place within the general territory of 


the original grant, it is equivalent to saying that the 


‘ quantity due to the original grantee is not to be lo- 


cated there. In other words, if the territory com- 
prehended in the outside limits and bounds of a 
Mexican grant contains 80 leagues, and the quantity 
granted is only 10 leagues, the Government may dis- 
pose of 70 leagues, without doing any wrong to the 


‘original grantee. This was the Mexican law, and, of 


course, it is our law. /. S. vs. clrmijo, 5 Wall., 444, 
449. In practice, it is true, our authorities, in ad- 


‘ministering the public lands, have generally allowed 


the original grantee to make his own selection of the 
point where he will have his quantity located, pro- 


‘ vided he has it all located together in one tract. But 
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this is a matter of favor, and not a matter of right. 


‘If this were not so, the right of way granted for the 


railroads by Congress would be subject to question 
and litigation. There cannot he any doubt. however. 


‘of the validity of these grants. The cases which 
‘ show the law on this subject are numerous ; it is only 
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‘necessary to refer to a few of them. The following 


may be consulted: /remont vs. U. S., 17 How., 542, 


‘ 558, 565 ; l’, S. ve. Armijo, & Wall, 414; llornsby 


Us, t/. S.. 10 Wall.. 224. 23: ‘ 23) ; Henshaw “s, Bis. 
sell, 18 Wall.. 255, 266, 267: Miller vs. Dale, yy) 
U. . 473, A7T6. 477 Van Reyneqan ny Bolton, Qy 


a“ idee i ‘i a A Lae. On 
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‘U.S., 33, 36. According to this rule of law, though 
“the Moquelamos grant had been unquestionably 
‘genuine and valid, the Government would have had 
‘a night to clispose of the whole territory east of Range 
‘6, without infringing in the shghtest degree the rights 
‘of Pico, who would still have had his 11 leagues at 
‘“ the western extremity of the territory. 


There are a number of other arguments by which the 
the decision of the Circuit Court might be equally well 
sustained. But we are of opinion that all argument, 
beyond the mere statement of the case, is superfluous. 

Respectfully submitted, 
FRANK SPRINGER, 
Counsel for Appellee. 
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A. SHELTON, SHERIFF, ET AL. VS. UNITED STATES EXPRESS CO. 


1 Prosecution Bond. Filed 6 Day of September, 1889. 


In the Cireuit Court of the United States for the Southern Division 
of the Eastern District of Tennessee. 


Unitep States Express Com! —_s 
vs. >= 206. 
. J. W. ALLEN, Compiroller, et als. j 


Know all men by these presents that we, United States Express 
Company, R. L. Bright, and T. H. Walker, are held and firmly 
bound unto J. W. Allen, comptroller; A. Shelton, sheriff, and 8. D. 
Cate, deputy sheriff, in the penal sum of two bundred and fifty dol- 
lars; to the payment whereof we bind ourselves aud each of us and 
ach and every of our several heirs, executors, and administrators, 
jointly and severally, firmly by these presents. 


\ Witness our hands on this the 6th day of September, 1889. 
& The condition of this bond is such that the said United States 
Express Company commenced suit against J. W. Allen for — in 


equity. 

Now, if the said United States Express Company shall prosecute 
said suit with effect or on failure thereof pay and satisfy all costs 
that may be adjudged against said plaintiff in said cause, or on fail- 
ure of said defendant, if convicted, to pay and satisfy said costs, if 
the said plaintiff shall pay the same, then this bond to be void; 
otherwise to remain in full force and virtue. 


UNITED STATES EXPRESS 


COMPANY, [ SEAL. ] 

By R. L. BRIGHT, Aity. 
R. L. BRIGHT, Surety. | SEAL. ] 
T. H. WALKER, Surety. | SEAL. | 


Attest: 


bo 


Original Bill. Filed Sept. 6th, 1889. 


Thomas G. Platt, of the city of New York and a citizen of the 
State of New York, brings this bill against J. W. Allen, A. Shelton, 
and S. D. Cate, the first a citizen of Davidson county, Tennessee, 
and the last two are citizens of Hamilton county, Tennessee. 

And thereupon your orator complains and says that he is presi- 
. dent of the United States Express Company, a joint-stock company 
- organized under the constitution and statute laws of the State of 

New York (see Code of Civil Procedure, section 1919, and article 8 

— constitution of New York, and —) and domiciled in the State of 

New York and authorized by said !aws to sue in the name of its 

president, and that said company’s principal office in the State of 

Tennessee is located in the city of Chattanooga, in the southern 
division of the eastern district of Tennessee. 

That defendant, J. W. Allen, is comptroller of the State of Ten- 

nessee, having his office in the city of Nashville, and by virtue of 
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his office is alone authorized to demand and receive privilege taxes 
assessed by the Legislature of Tennessee against express companies 
doing business in the State. 

Your orator further states that the said express company, of which 
he is president, bas been for some time past and is still engaged in 
carrying on an express business consisting of receiving and forward- 
ing upon and by means of railroads, steam vessels, and other vehi- 

cles of transit, in a safe and careful manner and with the 
o greatest practicable expedition, in the special care and cus- 

tody of its own employees, and at the places of destination 
personally delivering packages of money or currency, gold, silver, 
bills, bonds, and other valuabie papers, Jewels and other articles of 
great value, and every variety of goods, wares, and merchandise, live 
animals, fish, oysters, provisions, and fruits of every kind—in short, 
every article that enters into and formsa part of the trade and com- 
merce of the country—and receiving and returning the proceeds 
thereof. 

That by said business it affords to the public, under a single con- 
tract and on assured responsibility, reliable and speedy transporta- 
tion from all to all points accessible and over and by means of 
railroads, steamships, steamboats, and other vehicles, and generally 
such service in that business aforesaid as cannot be conveniently or 
successfully performed by common carriers. 

That said business is mainly in carrying on such commerce be- 
tween the several States of the United States, in conducting which, 
however, said company is compelled to have and has offices and 
agents or clerks at several places in the State of Tennessee, the prin- 
cipal office being at Chattanooga, as aforesaid, and such business 
unites in a smaller degree and to an incertain and undeterminate 
amount and as an incident thereto the carrying and delivering such 
articles as are hereinbefore enumerated and the rendering such 
services between points wholly within the State of Tennessee. In- 
deed, the articles transported from and to points entirely within the 
State of Tennessee are almost insignificant in comparison with those 

articles transported beyond the limits of the State, and fall 
4 within the classification of the interstate commerce. 

Your orator will now show that by the act of the Legislature 
of the State of ‘Tennessee, 1887, there was a tax assessed upon ex- 
press companies for the privilege of doing business in the State of 
Tennessee as follows: “In lieu of all other taxes except ad valorem 
tax.” “If the lines are less than 100 miles long, per annum, $1,000.” 
“Tf the lines are over 100 miles long, per annum, $3,000.” *° The 
above tax only applies to express companies running or doing busi- 
ness on cars or steamboats, ete.” 

This is the whole of the act relating to the tax on the privilege of 
express companies in said act of 1887. 

Under the laws of Tennessee, as shown by section 617 of the com- 
pilation of code of Milliken & Vertrees, these taxes are payable 
directly to the comptroller of the State. Under said laws, as further 
shown by section 871 of said compilation or code (Mil. & Ver.), 
should any person be proceeded against by an oflicer charged with 
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the collection of the public revenue for failing to pay the revenue 
due to the State or county, such person shall Not be permitted to 
transact or carry on the business for the violation of the law for 
which he or they have been proceeded against; and, as shown by 
section 871 of same, for such violation of the law it is made a mis- 
demeanor punishable by a fine of $100.00 and imprisonment for a 
pel riod hot exceeding twenty di ays. 

Your orator would now show that the defendant, J. W. Allen, in 
his othe) lal capacity of comptroller of the State of ‘Tennessee, on or 
about the Sth day of August, LSS. issued his distress warrant, ad- 

dressed to defendant, A. Shelton, sheriff of Hamilton county, 
D Tennessee, ordering and empowering and commanding — in 


— 
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the name of the State of Tennessee to distrain and seize of 
the goods and chattels and property of said United States Express 
Company enough to satisfy the privilege tax of $5,000 and interest 
and cost and charges for the vear 1887, and $3,000 and interest and 
cost for the year 1588, and to sell said property as other property 
of like character sold for taxes. 

And that said distress warrant was placed in the hands of de- 
fendant,S. D. Cate, who is the deputy sheriff of said county of Ham- 
ilton, and who has proceeded to seize and distrain the goods and 
chattels of said United States Express Company, and he is about to 
sell said property to satisfy the aforesaid taxes claimed by the State 
of ‘Tennessee, and will sell the same unless restrained by your honor. 

Your orator would further : show that under the recent statute of 
the State of ‘Tennessee passe yo » Api i}. ISSO. section dD. chapter 150, 
pp. 260, 6, Acts of Tennessee 188-9, ), the privilege of doing business 
as an express com pi nV nN) the State of ‘Tennessee was taxe ‘id as fol- 
lows: “In lieu of all other taxes except ad valorem tax.” “ if the 
lines are less than 100 miles long, for one or more packages taken 
up at one point in this State and transported to another point In 
this State, per annum, $1,000.00." “If the lines are more than 100 
miles long, for one or more packages taken up at one point in this 
State and tr: ansported to another point in this State, per annum, 
$3,000.00." “The above tax only applie s to express companies run- 
hing or doing business on cars or boats, ete.” 

By this saine section this tax is to he paid directly LO the Com p- 

troller of the State, and the delinguent tax-payers under this 
6 act are subject to the same fine and punishment as before re- 
cited. | 

Your orator would show that the United States Express Com- 
pany, about the first of Septem ber, 1887, assumed by purchase 
the operation of the line of the Baltimore & Ohio Express Company ; 
but before sald purchase the Baltimore iV Ohio lux press Company 
paid to the State of ‘Tennessee the privilege tax of $3,000 for the 
year 1887, and your orator submits to the court whether such pay- 
ment is not a full satisfaction of the privilege tax for 1887. 

Your orator would now show that the line of said express com- 
pany is greatly more than 100 miles long, and extends through 
many of the States of the United States besides the State of Ten- 
nessee, from the city of New York, on the Atlantic coast, to the city 
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of New Orleans, on or near the Gulf of Mexico; but said statute of 
1887, of the State of Tennessee, levies its privilege tax on the whole 
line of the company, passing through other States as well as its own 
territorial limits. 

Your orator is advised that said act of 1887, of the State of Ten- 
nessee, is an attempt to regulate commerce and is violative of and 
repugnant to the clause of the Constitution of the United States 
which confers on Congress the “ power to regulate commerce with 
foreign nations and among the several States,” and that said priv- 
ilege tax of $3,000 or any other sum, under the statute, cannot be 
enforced against the said express company, and that said statutes 
of the State are equally repugnant to the Constitution of the United 
States so far as they denounce penalties and punishment against 
this company or any of its officers or agents as defaulting tax- 

payers. 
7 Your orator is further advised that said statute of Tennes- 
see of April 5th, 1889, so far as it seeks to impose a privilege 
tax of $3,000.00 on said express company, is also repugnant to and 
violative of the before-recited clause of the Constitution of the United 
States. 

While it changes the verbiage of the former act of 1887 above 
recited, it still retains the burden of the tax. 

To show the delusive oneration of such a tax your orator would 
state that said express company has only a short portion of its lines 
and two or three unimportant offices or agencies in the State of 
Tennessee outside of the office at Chattanooga, and the entire gross 
earnings of the company’s business for the transportation of pack- 
ages from one point in the State to another point in the State will 
not pay the tax exacted by the State for carrving on the business. 
If all the States through which this express company passes were to 
pursue a similar oppressive policy the business of the company 
might be entirely destroyed. 

This company not receiving net profits enough for packages 
transmitted from point to point within the State of Tennessee to 
pay said tax of $3,000.00, the incidence of the tax must fall on the 
receipts or profits of the company for business outside the limits of 
the State. 

Your orator is further advised that both of the aforesaid statutes 
of the State of ‘Tennessee imposing said taxes, as well as said penal 
statutes, have a tendency to clog, obstruct, and embarrass the com- 
merce between the States, and they are therefore violative of the 
Constitution of the United States and void as to the United States 

Express Company, of which your orator is president. 
8 The premises considered, your orator prays that said J. W. 

Allen, comptroller of the State of Tennessee; A. Shelton, and 
S. D. Cate be made defendants and required to answer this bill ac- 
cording to the rules of this court; that proof be taken, and that 
meanwhile the defendants may be restrained by injunction from 
enforcing or attempting to collect said privilege taxes under either 
one of said acts, and from enforcing or attempting to enforce said 
act inflicting fines and personal punishment in default of payment 
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of said taxes, and that said acts be declared void as to the United 
States Express Company, and that on the final hearing said injune- 
tion be made perpetual. 
Or, if mistaken in the relief prayed for, your orator prays for such 
other, further, or general relief as may be equitable in the premises. 
Your orator also prays for writs of subpcena and injunction, di- 
rected, etc., commanding, ete.; and, — in duty bound, &e. 
JOHN M. BRIGHT, 
R. L. BRIGHT, 
RUSSELL & DANIELS, 
Sol’s for Plaintiff. 


o Personally appeared before me T. H. Walker, superintendent 

of the United States Express Company, complainant in the 
foregoing bill, and makes oath that the statements contained in the 
foregoing bill which are stated as tacts are true, and the statements 
contained in the foregoing bill as upon information and belief he 
believes to be true. 


T. H. WALKER. 


Subscribed and sworn to before me this 4th day of Sept., 1889. 
HENRY O. EWING, 
Deputy Clerk. 


To the clerk of the circuit court of the United States, Chattanooga, 
Tennessee: 


Upon complainant executing bond for costs as required by law 
you will issue an order restraining the defendants from taking any 
further steps to collect the taxes mentioned in this bill until farther 
order. ‘The clerk will notify the parties or their solicitor LO appear 
at the court-house, in Chattanooga, ‘Tennessee, on the 19th day of 
September, 15589, at 10 o'clock a. m., to show cause why an injunction 
may not issueas prayed for. ‘The complainant has leave to dismiss 
the bill heretofore filed by him against the parties herein. This the 
5th day of Sept., 1889. 


D. M. KEY, Judge, We. 
10 Restraining Order. Filed Sept. 12th, 1889. 


Cireuit Court of the United States for the Southern Division of the 
Eastern District of Tennessee, ss: 


The President of the United States of America to J. W. Allen, 
comptroller of the State of Tennessee, and to his counsellors, 
attorneys, solicitors, and agents and each and every of them, 
Greeting : 

Whereas it has been represented to us, in our said court of chan- 
cery; on the part of the United States Express Company, complain- 
ant, that they have this day exhibited their bill of complaint in 
the cireuit court of the United States for the sixth circuit against 
you, the said J. W. Allen, comptroller of the State of Tennessee, to 
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be relieved touching the matters therein complained of, in which 
bill it is stated, among other things. that you are combining and 
confederating with others to injure the said complainant touching 
the matters set forth in said bill, and that your actings and doings 
in the premises are contrary to equity and good conscience : 

We therefore, in consideration thereof and of the particular mat- 
ters in the said bill set forth, do strictly command you, the said J. 


W. Allen, and the persons before mentioned, and each and every of 


you, under the penalty of the law, that you do absolutely desist and 
refrain from attempting to collect said taxes mentioned in the bill 
until our said court shall have made further order thereupon. 
To the marshal of the middledistrict of Tennessee toexecute. 
11 Witness the Honorable Melville W. Fuller, Chief Justice of 
the Supreme Court of the United States, at Chattanooga, Ten- 
nessee, this sixth day of September, in the year of our Lord one 
thousand eight hundred and eighty-nine, and of our Independence 
the 114th. 
[ SEAL. | HENRY O. EWING, 
Deputy Clerk. 


(Endorsed :) Executed by making known contents hereof to J. W. 
Allen, comptroller of the State of Tennessee, this 9th September, 
1889. C. H. Harrison, U.S. M., by E. R. Campbell. 


12 Restraining Order. Issued Sept. 6th,1889. Filed Sept. 9th, 188-. 


Circuit Court of the United States for the Southern Division of the 
Eastern District of Tennessee, ss: 


The President of the United States of America to A. Shelton and S. 
D. Cate and to their counsellors, attorneys, solicitors, and agents 
and each and every of them, Greeting: 

Whereas it has been represented to us, in our said court of chan- 
cery, on the part of the United States Express Company, complain- 
ant, that they have heretofore exhibited their bill of complaint in 
the circuit court of the United States for the sixth circuit against 
you, the said A. Shelton and 8. D. Cate, to be relieved touching the 
matters therein complained of, in which bill it is stated, among other 
things, that you are combining and confederating with others to 
injure the said complainant touching the matters set forth in said 
bill, and that your actings and doings in the premises are contrary 
to equity and good conscience : 

We therefore, in consideration thereof and of the particular mat- 
ters in the said bill set forth, do strictly command you, the said A. 
Shelton and S. D. Cate, and the persons before mentioned and each 
and every of them, under the penalty of the law, that you do abso- 
lutely desist and refrain froin attempting to collect said taxes men- 
tioned in the bill until our said court shall have made further order 
thereupon. 

To the marshal of the eastern district of Tennessee to execute. 
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Witness the Honvrable Melville W. Fuller, Chief Justice of 

13 the Supreme Court of the United States, at Chattanooga, Ten- 

nessee, this sixth day of September, in the year of our Lord 

one thousand eight hundred and eighty-nine, and of our Independ- 
ence the 114th. 


[SEAL. ] 


(Endorsed:) Came to hand Sept. 7th, 1889, and executed as com- 
manded by reading and making known to A. Shelton and S. D. 
Cate the contents of this restraining order. 1889, Sept. 9th. Sam- 

} 


uel Hughes, dep’t- U.S. marshal. Cost: 2 services, $4.00. 


HENRY O. EWING, 
Deputy Clerk. 


Chancery Subpena. Filed Sept. 12th, 1889. 


UnITep States OF AMERICA, 
- ee" . : ; , ° rr > SS ° 
Southern Division of the Eastern District of Tennessee, | 


The United States of America to J. W. Allen, comptroller, Greeting: 


We command you and every one of you that you appear before 
our judge of our circuit court of the United States of America for 
the southern division of the eastern district of Tennessee, at Chatta- 
nooga, in said district, on the first Monday of October next, that 
being the rule day to which this writ of subpcena is returnable, to 
answer the bill of complaint of United States Express Company this 
day filed in the clerk’s office of said court, in said city of Chatta- 

nooga, then and there to receive and abide by such judgment 
14 and decree as shall then or thereafter be made, upon pain of 
judgment being pronounced against you by default. 

To the marshal of the middle district of ‘Tennessee to execute. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States of America, at Chattanooga 
aforesaid, this 6th day of September, in the year of our Lord one 
thousand eight hundred and eighty-nine, and of our Independence 
the 114th. 


ae os, O1erk. 
By HENRY O. EWING, 
Deputy Clerk. 


MremMorRANDUM.—The above-named deferdants is notified that un- 
less he enters his appearance in the clerk’s office of said court, at 
Chattanooga aforesaid, on or before the day to which the above 
writ is returnable the complaint will be taken against Aim as con- 
fessed and a decree entered accordingly. 

. Clerk, 
[ SEAL. | By HENRY O. EWING, 
Deputy Clerk. 


8 A. SHELTON, SHERIFF, ET AL. VS. 


Circuit Court of the United States of America, Southern Division of 
the Eastern District of Tennessee, ss : 


Unitep Srates Express CoMPANY ) siete i 
' In Chancery. 


vs. / rat — 
s —— ‘J'erm.A. D. 188—. 
J. W. ALLEN ef als. ?, 


15 To J. W. Allen, comptroller: 

Take notice that the complainant will move this honorable court 
on the 19th day of September, at the going in of the court on that 
day, or as soon thereafter as counsel can be heard, that a writ of 
injunction issue against the within-named defendant, J. W. Allen, 
in accordance with the prayer of the bill herein. 

Yours, etc., HENRY O. EWING, 
Deputy ( lerk. 
Dated this 6th day of Sept., A. D. 1889. 


(Endorsed :) Executed by making known contents of this sub- 
poena to answer to defendant, J. W. Allen, comptroller of the State 
of Tennessee, and at same time delivering to him a true copy of said 
spa. to answer anda copy of complainant’s bill. This Nashville, 
Tenn., 9th September, 1889. C. B. Harrison, U.S. mar., by E. R. 
Campbell, deputy. Original. No. 206. Cireuit court of the United 
States, southern division of the eastern district of Tenn. United 
States Express Company vs. J. W. Allen et als. Chancery subpeena. 
Returnable to rule day in October, A. D. 1889. Henry O. Ewing, D. 
C. Issued Sept. 6th, A. D. 1889. Henry O. Ewing, dep. clerk, 
Davidson county. 


16 Chancery Subpena. Filed 1889, Sept. 9th. 


UnITED STATES OF AMERICA, 
. 7 . ” . + 7 fad ry ‘a SS My 
Southern Division of the Eastern District of Tennessee, | 


The United States of America to A. Shelton, sheriff; Sam. D. Cate, 
dep. sheriff, Greeting : 

We command you and every one of you that you appear before 
our judge of our circuit court of the United States of America for 
the southern division of the eastern district of Tennessee, at Chatta- 
nooga, iu said district, on the first Monday of October next, that 
being the rule day to which this writ of subpeena is returnable, to 
answer the bill of complaint of United States Express Company this 
day filed in the clerk’s office of said court, in said city of Chatta- 
nooga, then and there to receive and abide by such judgment and 
decree as shall then or thereafter be made, upon pain of judgment 
being pronounced against you by default. 

To the marshal of the eastern district of Tennessee to execute. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States of America, at Chattanooga 
aforesaid, this 6th day of September, in the year of our Lord one 
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thousand eight hundred and eighty-nine, and of our Independence 

the 114th. 

; Clerk, 

By HENRY O. EWING, 
Deputy Clerk. 


aa eaters, 


MrmMoRANDUM.—The above-named defendants are notified 
17 that unless they enter their appearance in the clerk’s office 


of said court, at Chattanooga aforesaid, on or before the day 
to which the above writ is returnable the complaint will be taken 
against them as confessed and a decree entered accordingly. 
—— —— _ (lerk, . 
| SEAL. | By HENRY O. EWING, 
Deputy Clerk. 


Circuit Court of the United States of America. Southern Division of 
the Eastern District of Tennessee, ss: 


Unirep States Express CoMpPANY 
ve. 


J. W. ALLEN ef als. 


In Chancery. April Term, 
A. D. 1889. 


To A. Shelton, S. D. Cate: 


Take notice that the complainant will move this honorable court 
on the 19th day of sept., at the volng in of the court on that day, 
or as soon thereafter as counsel can be heard, that a writ of injunc- 
tion issue against the within-named defendants in accordance with 
the prayer of the bill herein. 

Yours, ete., HENRY O. EWING, 
Deputy Clerk. 
Dated this 6th day of September, A. D. 1889. 


(Marshal’s endorsement:) Came to hand when issued, and executed 
as commanded by reading and making known to the within-named 
A. Shelton aud 8. D. Cate the contents of this subpeena and leaving 
with each of them a copy of this subpcena and a copy of the bill, at 
Chattanooga, Sept. 7th, 1889. Samuel Hughes, dep’t- U. S. mar- 
shal. 


9 services at $2.00___. $4 O00 
1S 2 copies of bill at $2.00. 4 OO 
Ss oO 


(indorsed:) Original. #206. Circuit court United States, south- 
ern division of the eastern district of Tennessee. United States 
Express Company vs. J. W. Allen et als. Chancery subpeena. Re- 
turnable to rule day in October, A. D. 1889. Henry O. Ewing, 
deputy clerk. Issued Sept. 6th, A. D. 1889. Henry O. Ewing, dep. 
clerk. 

9—1609 
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Plea. Filed Sept. 19th, LSSY. 


Circuit Court of the United States for the Southern Division of the 
Eastern District of Tennessee, at Chattanooga. 


THomas C. PLATT ) 
US » Plea in Abatement of Defendants. 


J. W. ALLEN ef al. 


Defendants, J. W. Allen, A. Shelton, and S. D. Cate, in their own 
proper persons, come and defend the wrong, etc., and say that the 
court ought not to take cognizance of or sustain the action aforesaid, 
because they say that by the public laws of the State of ‘Tennessee, 
by the acts of the Legislature of said State of 1873, chap. 44, page 
71, which act 27s carried into Milliken & Vertrees’ compilation of the 
statutes at sections 926 to 935, inclusive (which said act the said de- 

fendants refer to, adopt, and make a part of this plea in as 
19 full and ample a manner as if herein set out in full), the court 

cannot maintain or sustain this action, for said act provides 
that complainant’s only remedy is to pay under protest the taxes 
complained of, and then sue within thirty days thereafter for a 
recovery of the amount so paid; and no injunction or other re- 
straining order or writ to prevent the collection of said tax will lie; 
and defendants plead this act in abatement of this suit. 

Wherefore they pray judgment if the court will take further cogni- 
zance of or sustain the action aforesaid, Xe. 

J. W. ALLEN, 
A. SHELTON, & 
Ss. D. CATE, 
By W. G. M. THOMAS. 
JOEL B. FORT anp 
W. G. M. THOMAS, Solicitors. 


Southern Division of the Eastern District of Tennessee, ss: 


J. W. Allen, one of the above-named defendants, for himself and 
the other defendants named in the foregoing plea, being duly sworn, 
says that the above plea is true in substance and matter of fact. 


J. W. ALLEN. 
Sworn to before me this 19th day of September, 1889. 
HENRY O. EWING, 
Deputy Clerk. 
Motion of Defendants. Filed Sept. 19th, 1889. 
Tuomas C. scenal | 
vs. 


J. W. ALLEN e¢ als. j 


In this cause defendants come, for the purpose of this motion only, 


bd. | 
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and move the court to quash the writ in this case and dismiss the 
bill and amended bill for the following reasons, to wit: 
20 Ist. Thissuit is brought in adistrict other than thatof which 
defendant Allen is an inhabitant and other than that in which 

he was found at the time the writ was served on him, contrary to 
the statute laws of the United States and the rules of practice of this 
court. 

2nd. The complainant seeks to maintain this suit by virtue of a 
certain alleged statute of the State of New York, and said statute 
is not averred or set out in the bill, as required by law. 

ord. Under the public laws of the State of ‘Tennessee, Acts of 18783, 
chap. 44, page 71, of which this court takes judicial notice, com- 
plainant’s only remedy is to pay under protest the taxes complained 
of, and then sue within 30 days thereafter to recover the same, and 
no restraining order or injunction will lie against the collecting 
officer. 

4th. The citizenship of the parties does not affirmatively appear, 
so as to give this court jurisdiction. The party complaining is 
shown to be not a corporation but a joint-stock association and part- 
nership organized in the State of New York, and it is not shown 
that the individual members or partners are citizens of States other 
than Tennessee. 

5th. No irreparable injury or other ground of equitable jurisdic- 
tion is shown in the bill. Complainant has full, adequate, and com- 
plete remedy at law under the said act of 1875. 

‘or these several reasons defendants move the court to quash the 
writ and dismiss the suit. 


21 Amended Bill of Complaint. Filed 1889. Sept, LOth. 


To the judges of the circuit court of the United States for the south- 
ern division of the eastern district of ‘Tennessee: 

Thomas C. Platt, a citizen of the State of New York and a resident 
of said State, as president of the United States Express Company 
and asa member thereof, on behalf of himself and all the other mem- 
bers thereof, who are too numerous to be joined as parties hereto, 
brings this bill of complaint against James W. Allen, comptroller 
of the State of Tennessee, a citizen and resident of said State: A. 
Shelton, and S. D. Cate, citizens of Hamilton county and residents 
of said State, former being sheriff and the latter deputy sheriff of 
said county ; and thereupon your orator complains and says: 

I. The United States Express Company is an incorporated joint- 
stock association organized in the State of New York, having its 
principal place of business in the city of New York, and consisting 
of more than one thousand persons or associates, all of whom have 
a joint ownership and interest in the cause of action hereinafter set 
forth. 

II. In the year 1880 your orator was duly elected president of 
the United States xpress Company,and from that time to the pres- 
ent he had been and now is such president, and during all that 
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time he has been and now isa member of the said company. Under 
and by virtue of the statutes of the State of New York hereinafter 
referred to the said United States Express Company has the right 
to sue in the name of its president in respect to all matters relat- 
ing to the business and affairs of the said company, and is 
22 liable to be sued in the name of its president. The statutes 
of the State of New York relating to suits by and against 
unincorporated joint-stock associations are contained in article I, 
title V, chapter XV, of the Code of Civil Procedure, being sections 
1919 to 1931 of chapter 178 of the Laws of 1880, which your orator 
now brings into court and makes a part of this bill of complaint. 

III. The said United States Express Company at the several times 
hereinafter mentioned was and now is engaged in the conduct of an 
express business of the character and in the manner hereinafter 
defined. 

IV. The express business, as carried on by the United States Ex- 
press Company and the other express companies of the United 
States, consists in receiving and forwarding, upon and by means of 
railroads, steam vessels, and other vehicles of rapid transit, in a safe 
and careful manner and with the greatest practicable expedition 
and in the special care and custody of its own employees, and at 
destination personally delivering, packages of maney or currency, 
gold, silver, bills, deeds, and other valuable papers, jewels, silks, 
laces, and other articles of great value requiring for their security 
extraordinary care and precaution, and also parcels of goods, wares, 
and merchandise requiring great dispatch or careful handling; also 
fruits, vegetables, meats, and other articles liable to decay; and also 
in receiving and forwarding for collection bills, notes, drafts, and 
accounts and receiving and returning payment thereof, and also in 
receiving and forwarding articles of trade and commerce, with bills 
and charges of the shippers thereto attached, to be collected of the 

consignee on delivery of such articles, and by so doing in 
23 affording to the public, under a single contract and on as- 

sured responsibility, safe, reliable, and speedy transportation 
from and to all points accessible over and by means of railroads, 
steamships, and other vehicles, and generally in performing for the 
public all the offices that by usage are incident to the class of busi- 
ness now well known, recognized, and designated as express for- 
rarders. 

In the conduct of said business an express company does not em- 
ploy railroads, steamboats, or vehicles of its own, except express 
wagons, but enters into contracts with railroads and other transpor- 
tation companies, whereby cars or spaces on cars on passenger trains 
are set apart for the use of the express company and placed in the 
charge of an employee of the express company who travels on the 
car, receiving from and distributing to other emplovees of the ex- 
press company at the different stations along the route articles en- 
trusted to the express company’s care. In the larger cities and 
towns in which the express company has offices it has express wag- 
ons for the collection of articles from its patrons to be forwarded 
from those places and for the distribution of articles brought there. 
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It is one of the essential features of the express business that express 
matter is under the immediate personal care of an employee of the 
express company during the whole extent of the express company’s 
route, and for the safe and efficient conduct of the business it is im- 
portant that an express company’s routes should not be confined to 
one railroad or a limited extent of territory, but that it should be 
able to forward articles between distant points always under the 
charge of its own employees. 
V. The necessity for direct communication with patrons, 
24 for constant personal supervision, and for operation over great 
distances renders it impossible for the business to be carried 
on by railroad companies through their own Instrumentalities, and 
requires the employment of companies specially organized and 
equipped for the purpose ; and your orator is informed and believes 
that the express business is almost exclusively carried on by such 
companies, which, by means of contracts with connecting lines of 
railroad, are enabled to forward packages between distant points in 
different States; and your orator is informed and believes that each 
of the principal express companies operates over lines extending 
through Inawy States. over many thousand miles of rallroad con- 
necting the principal commercial centres of the United States with 
each other and with ail the points along the different routes. 

VI. Your orator further shows that the express business as above 
defined was first organized about the year 1839, and has since in- 
creased to such an extent that it extends all over the United States 
and into Canada and Mexico. Facilities for communication by ex- 
press have become a public necessity, on which are founded long- 
settled habits of business, and their existence has largely alded in 
the commercial growth and prosperity of the country; and your 
orator is informed and believes that there is no railroad in the 
United States which is not equipped with express facilities. The 
necessity for such facilities 1s not confined to cities and towns of 
great commit rcial Importance, but nearly all places along the routes 
of railroads require that facilities for such communication should 
exist not only with large places but also with each other. 

VII. Involving as said business does the use of the pas- 
23 senger trains and the stations and terminal facilities of the 
railroad company, and to a certain extent its agents, it has 
become recognized both by the railroad and express companies as 
essential to the efficient conduct of the business that all business 
done over a given route should be conducted by one express com- 
pany, and a contract between a railroad and an express company 
usually provides that the express company operating over the rail- 
road company’s line shall conduct the whole express business on 
said route and shall provide all the facilities r quired by the public 
along the route. ‘These facts render it necessary for an express 
company operating over a line of railroad to establish offices at 
nearly all places along the route and afford to the public at ail those 
places facilities for express communication with each other and 
with all parts of the United States. 
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VIII. Your orator further shows that the United States Express 
Company has been engaged in conducting an express business in 
the manner above described since its organization, in 1854, and the 
lines of the railroad companies with which it has contracts of the 
character above set forth extend through nearly all of the States east 
of the Mississippi and Missouri rivers, and some States west thereof, 
and aggregate in length nearly 25,000 miles, and the express com- 
pany has offices established at all important points along these 
routes and at nearly all the smaller ones, and is conducting an ex- 
press business between all points where it las its offices. 

Since September Ist, 1887, the United States Express Company 

has carried on its business from Cincinnati, in the State of 
26 Ohio, to New Orleans, in the State of Louisiana, over what is 

known as the Queen and Crescent route, which is composed 
of the Alabama Great Southern railroad, the Cincinnati, New Or- 
] aus and Texas Pacific railroad, the New ( rleans and Northeastern 
railroad, the Alabama and Vicksburg railway, and the Vicksburg, 
Shreveport and Pacifie railroad, and under one contract for the 
necessary express facilities, signed by each of the railroad companies 
owning these roads respectively, thus giving the express company 
one single route for its business, extending through the States of 
Ohio, Kentucky, Tennessee, Georgia, Alabama, Mississippi, and 
Louisiana, and this route or line from Cincinnati to New Orleans 
has no reference whatever to the boundaries of the respective States 
through which it extends, but is a single through line for the pur- 
pose of an interstate business, of which the receipt and delivery of 
packages wholly within any particular State is a mere incident of 
comparatively small pecuniary importance to the company, as here- 
inafter stated. 

Said contract provides for the conduct of all the express business 
along said route by said express company to the exclusion of all 
other companies; and your orator is advised that said contract con- 
templates the establishment of offices at all points and carrying on 
an express business at and forwarding articles between all points 
along said route by the express company. Your orator further 
shows that said contract does not expire until December, 1891. 

The said United States Express Company has established and 

now has offices all along said route, and has expended large 
27 sums of money in their equipment. Its largest office in 

Tennessee is at Chattanooga, and it also has about twenty-five 
other offices in said State along said route, and since September 1, 
1887, it has been constantly engaged in forwarding articles between 
those offices, as well. as. between those and other offices in different 
parts of the United States. Your orator further shows that said 
express company does not carry on business over any line of rail- 
road lying wholly within the State of Tennessee. 

IX. Your orator further shows that by an act of the Legislature 
of the State of Tennessee approved March 25th, 1887, being chapter 
II of the Acts of 1887, it was provided that the occupation and busi- 
ness of an express company should be deemed a privilege, and not 
pursued or done without a license, and that by another act of the 
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Legislature of said State,approved March 2%th, 1887, being chapter 
, of the Acts of 1887, it was provided that the following té axes shoul l 
be paid by express companies as a lax On sal dp ri vilege: “In lieu of 
all other taxes except ad valorem tax. If the linesare less than one 
hundred miles long, per annum, $1,000. if the lines are over one 
hundred miles long, per annum, $3,000.” 

By said act it is further provided thut any and all parties, firms, 
or corporations exercising said privilege shall pay said tax for the 
exercise thereof, and it is thereby declared to be a misdemeanor to 
exercise the same without payment of said tax, and Is made punish- 
able by fine and imprisonment. 

The privilege on license tax exacted by the said statute is the 


price demanded and exacted by the State of Tennessee of the United 
States Express Company and all other express companies for 
Zo the peers aves of maintaining in that State the offices, plant, 


and employees convenient and necessary for the transaction 
of a general interstate express business, and is a tax levied by that 
State upon the occupation of carrying on an Interstate express busl- 
ness as the same is hereinbefore defined, and is therefore a tax upon 


interstate Comune rce itself, hot being restrict ed or having any re- 
lation to express business carried on wholly WItD1! 2 the State, nor to 


the proceeds of such business, nor to any kind of property situate 
within the State. 

X. Your orator further shows that by an act passed April 5th, 
1S8Y, being chapter 130 of the acts of 1589, it is provided that ex- 
press companies shal) pay a tax on their privilege of doing express 
business as follows: 

“(In lieu of all other taxes exeept ad valorem tax.) If the lines are 
less than one hundred miles long, for one or more packages taken 
up at one point in this State and transported to another point In this 
State, per annum, $1,000.00. If the lines are more than one hundred 
miles long, lor one or more pae Ki iges Laken Up at one point ln this 
State and tran matter © another point in this State, per annum, 
$3,000. ‘he above tax only applies to express companies running 
or doing business on cars or boats, &e.” 

[t is also by last-mentioned act made a misdemeanor punishable 
by fine or imprisonment to conduct the express business without 
first paying said tax. 

The above-mentioned act of 1889 also imposes the tax therein 
mentioned as a license or privilege tax for carrying on the business 
of interstate commerce and for pursuing that occupation within the 
State of ‘Tennessee for the same reasons as above stated in respect to 

the act of 1887. The tax is not imposed upon the packages 
29 received and delivered within the State nor upon the earn- 

ings of express companies from business carried on wholly 
within the State, but the act imposes a license fee for carrying on 
interstate commerce proportioned in amount to the distance which 
express matter is carried within or without the State 

It is further provided by the laws of ‘Tennessee that the aforesaid 
taxes shall be payable to the comptroller of the State, who 1s em- 
powered by said laws, as your orator is advised, to issue his warrant 
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for the collection thereof and levy upon the property of any express 
company not paying the tax. 

XI. Your orator further shows that said express company has 
been and is, as above set forth, engaged in commerce among the 
several States, and your orator alleges that all its agents in Ten- 
nessee and all its property in said State are employed in such com- 
merece. Your orator further shows that the same proverty and 
agents are also at the same time employed in taking up packages 
at one point in Tennessee to be transported to other points in Ten- 
nessee, but not as a separate or distinct part of the company’s whole 
business; that from the nature of the express business as carried on 
both by the said express company and by all other express com- 
panies taking up packages at one point in a State to be transported 
to another point in the same State cannot be carried on as a separate 
or distinct branch of the whole business, either as to the instrumen- 
talities employed or the expenses incident thereto; but the whole 
business is conducted as a unit, the same agents at one and the 

same time collecting, forwarding, and distributin gall arti- 
30 cles entrusted to the company’s care in one mass, in the same 

wagons and cars without regard to whether their origin and 
destination are the same or different States; nor could such a sep- 
aration “be made without employing a distinct set of wagons and 
horses and a separate set of agents in each State and on each route 
to handle exclusively those packages forwarded between the points 
in the same State, at an expense which would exceed the receipts 
from that branch of the business; nor could it be done without 
causing the same confusion and loss which would result from the 
operation of two separate express companies over the same line of 
railroad. 

XII. Your orator further shows that the total amount of moneys 
received by the United States Express Company for articles taken 
up at one point in the State of Tennessee to be transported to other 
points in the same State, between the 1st of September, 1887, and the 
ist of September, 1889, amounts to $11,275.55, an average of $5,637.77 
per annum; that by the terms of the aforesaid contract with the 
railroads forming the Queen and Crescent route the said express 
company is obliged to pay to said railroads an amount equal to 
forty-five per cent. thereof, and that after payment thereof and of 
the expenses incident to the business the balance of said receipts is 
not sufficient to pay the license fee im posed by the aforesaid acts of 
Tennessee; that after payment of the expenses less than S500 per 
aunum is left to pay said license fees, and if forced to pay said license 
fees the said United States Express Company will be obliged to pay 

them from moneys received from packages forwarded between 

31 points in said State and points in other States. 
XIIl. Your orater further shows that the United States 
Express Company, being advised that the laws imposing said taxes 
are in violation of the Constitution of the United States, has never 
paid either of said taxes, and that on or about the 5th day of August, 
1889, the above-named James W. Allen, as comptroller of the State 
of Tennessee, and claiming to act under and by virtue of the au- 
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thority conferred upon him by the laws of said State, issued his 
warrant to the sheriff of Hamilton county, who placed the same in 
the hand of his said deputy, S. D. Cate, commanding him to seize 
sufficient goods and chattels of the United States Express Company 
to make by the sale thereof the sum of six thousand dollars, with 
interest on three thousand dollars from Sept. Ist, 1887, and interest 
On the other three thousand dollars thereof from Septem ber lst, 
1888, together with costs and charges, and to sell the same for the 
said taxes. 

The said sheriff has levied on or is about to levy on the property 
of the United States Express Company under said warrant for the 
collection of said tax. 

Your orator further says that the defendant, the said comptroller, 


: also claims that a further license or privilege fee for carrying on its 
) express business has become due and payable by the said United 
States Express Company under the provisions and requirements of 

the aforesaid act of 1889, and that the said comptroller threatens to 
issue and is about to issue and cause to be levied his warrant for 

’ the collection thereof in pursuance of the provisions of the said act 


of 1889. 
XIV. Your orator is advised and alleges that the said 
o2 acts of the State of Tennessee are and each of them is in vio- 
lation of article I, section VIII, subdivision 3, of the Constitu- 
tion of the United States, which provides that Congress shall have 
rf power to regulate commerce with foreign nations and among the 
several States, and that they are and each of them is also in viola- 
tion of section 1 of article ALY of the amendments of the Constitu- 
tion of the United States, which provides that no State shall deprive 
any person of life, liberty, or property without due process of law, or 
deny to any person within its jurisdiction the equal protection of 
the laws. 

XV. Your orator further shows that the property of the said 
United States Express Company in Tennessee is employed in inter- 
state commerce in the said CXpress business and necessary to the 
conduct of if : that if seized by the sald sheriff it Will greatly er bar- 
rass the company in the conduct of such business and subject it to 
heavy loss and damage, and the public served by it to great loss 
and inconvenience. 

Your orator further says that your orator and the United States 
Express Company are without adequate remedy at law in the 
premises. 

Your orator therefore prays— 

That the defendants may be enjoined and restrained from levy- 
ing or endeavoring Lo levy on the property ol said United States 
Express Company under the aforesaid warrant or any warrant or 
warrants issued or to be issued under the several acts of the Legis- 
lature of the State of ‘Tennessee herein set forth, aud from collecting 
or endeavoring to collect the taxes imposed by the aforesaid acts of 

the State of ‘Tennessee or either of them, and from inter- 
Oo fering or attempting to interfere with the said express com- 


) 
‘> 
+) 
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pany in the operation of its business or any part thereof by reason 
of the non-payment of said taxes or either of them. 

That a temporary and provisional injunction, to the same effect 
as that prayed for in the last preceding paragraph, may be issued 


during the pendency of this action; for such other and further relief 


as may be just and equitable. 

And may it please your honors to grant unto your orator a writ 
of subpoena of the United States of America, issuing out of and under 
the seal of this honorable court, to said defendant, James W. Allen. 
commanding him on a day certain therein to be named, under a 
certain penalty, to be and appear in this honorable court, then and 
there to answer all and singular the premises, and to stand to, per- 
form, and abide such further order, direction, and decree as may be 
made in the premises against him. 

And your orator will ever pray, &c. 
pms Fy » 

As President of the United States Express Co. 


N. N. MacFARLAND, 
Of Counsel. 


SouTHERN District oF New York, ss: 


Thomas C. Platt, being duly sworn, says that he has read the fore- 
going bill of complaint, and that the same is true of his own knowl- 
edge except as to matters therein stated on information and belief, 
and as to those matters he believes it to be true. 

a. 4 Peseee. 

Sworn to before me this 16th day of September, 1889. 

o4 WILLIAM PARKIN, 
[ SEAL. | Notary Public, N. Y. Co. 


Circuit Court of the United States, Southern Division of the Eastern 
District of Tennessee. 


Tuomas ©. Pratt, as President of the United States Express ) 
Company, 


Ato 
Lo. 


JAMES W. ALLEN, Comptroller, e¢ al. 
SouTHERN District or New YOrRK. ss: 


Thomas C. Platt, being duly sworn, says: 

Iam president of the United States Express Company and the 
complainant in this suit on behalf of that company. I am thor- 
oughly acquainted with all the business and affairs of that company, 
and, having carefully perused the bill of complaint, I say of my own 
knowledge that all of the allegations therein contained in relation 
to the said company and its business are in every respect true, and 
I herein and hereby reatfirm the same as fully and particularly as 
if the several allegations of the bill were herein set out and repeated 
at length. I annex hereto astatement, marked “ Exhibit A,” show- 


Sal 


ee 


~ 
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ing the total receipts of the United States Express Company for 
packages taken up at one point in the State of Tennessee to be 
transported to another point in the State for each month from Sep- 
tember Ist, 1587, to September Ist, 1889. 


T\ C. PLATT. 


Sworn to before me this 16th day of Septem ber, LSS9. 
[SEAL. | WM. PARKIN, 
Notary Public, N. Y. Co. 


35 Exuipir A. 
Receipts. Receipts. 
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mie Opinion of thre (Court. Filed Sep. 21. LSSY. 

Unirep STATES EXPRES: Co. } 
vs. 


J. W. ALLEN and Others. } 


The bill is filed in this case to enjoin the collection of a tax im- 
posed upon complainant by the State, by the acts of 1887 and 1889, 
upon the ground that the tax is in violation of the Constitution of 
the United States. At the threshold we are met with a motion by 
defendants to dismiss the suit for various reasons. It is insisted 
that there 1s not such diverse citizenship as to give this court juris- 
diction. Diverse citizenship is one ground of jurisdiction in a 
l‘ederal court, but not the sole ground by any means. Controversies 
as to the Constitution and: laws of the United States are of Federal 


judicial cognizance as well, and the question in this case arises out 


of this branch of the court’s jurisdiction, to which defendants’ motion 
does not apply. Another reason for the motion to dismiss 1s because 
the State of ‘Tennessee has by law provided that the remedy in such 


20 A. SHELTON, SHERIFF, ET AL. VS. 


cases as the one under consideration is to pay the taxes assessed 
under protest, and then bring suit to recover the same. This act of 
the Legislature is constitutional unquestionably, but the ease of 
Poindexter vs. Greenhow, 114 U. 38., 270, is decisive of the point 
made. Virginia hada law of like provisions with the Tennessee 
law, and objection was made that the money had not been paid and 
suit brought therefor; but the court held substantially that as Vir- 
ginia had enacted a law making certain coupons receivable for taxes 
and as the coupons had been tendered and refused, the provision of 
the Federal Constitution against legislation impairing the 
oT obligations of contracts had been violated and no payment of 
the tax could be required as a condition of bringing suit. 
An unconstitutional tax is a void tax, and no right or duty can in- 
here in or depend upon it. There was no prepayment of the tax 
and suit thereafter in the Virginia case. It is true coupons had 
been tendered, but this was done not as compliance with the Virginia 
statute or under its provisions; but it was done so that the tax-payer 
might comply with the terms of his contract with the State, and, if 
the State refused to stand by its bargain, that hi miglhit find protec- 
tion under the Federal Constitution. lf in the case in hand the 
tax 1s unconstitutional it is void. It confers no right, Im poses no 
duty, supports no obligation ; nothing can be predicated upon it. 

‘The only other branch of defendants’ motion that is necessary to 
consider is that suit should be dismissed as to defendant Allen be- 
cause the face of the bill shows that he is not a resident of this dis- 
trict. As to this, the motion must be sustained. The act of Congress 
approved August 15, 1888, correcting the enrollment of the act of 
March 3, 1887, provides in section 1: “ No civil suit shall be brought 
before either of said courts” (the district or circuit) “ against any 
person by any. original process or proceeding in any other district 
thaa that whereof he is an inhabitant; but where the jurisdiction is 
founded only on the fact that the action is between citizens of dif- 
ferent States, suit shall be brought only in the district of the resi- 
dence of either the plaintiff or defendant ” (25 Statutes, 434). This 

suit is not founded on diverse citizenship and does not fall 
08 under the last category of the clause quoted ; but it does fall 

under the first, and the language is positive and peremptory. 
This leaves the case here as to the sheriff and his deputy, to whom 
the process for the collection of the tax came and by whom it was 
levied and whom it is sought to enjoin. 

The bill seeks to enjoin the collection of two taxes, or a tax im- 
posed in two years, each for $3,000. ‘The Legislature of Tennessee, 
by an act approved March 29th, 1887, provided that the following 
taxes should be paid by express companies: “In lieu of all other 
taxes except ad valorem tax. If the lines are less than 100 miles 
long, per annum, $1,000. If the lines are over 100 miles long, per 
annum, $3,000.” The same authority, by an act approved April 5, 
1889, provided that express companies should pay a tax “(in lieu of 
all other taxes except ad valorem tax). If the lines are less than 
100 miles long, for one or more packages taken up at one point in 
this State and transported to another point in this State, per annum, 
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$1,000.00. If the lines are more than LOO miles long, for one or more 
packages taken up at one point in the State and transported to 
another point in this State, per annum, $3,000.00." By these acts 
it is made q misdemeanor punishable — fine and imprisonment to 
conduct the express business without prepayment of the tax. Ina 
case entitled “Commonwealth of Kentucky vs. U.S. express Com- 
pany, an act of Kentucky similar in its provisions to the Tennessee 
law of 1887, the Louisville law and equity court, in an able written 
Opinion, he ld the Kentucky act void beeause the tax Was an infraec- 
tion of the provisions of the Iederal Constitution In regard to inter- 
sinie anemia: And the eireuit court of the United States for the 
southern district of Mississippi, in The U.S. Express Com- 

89 pany vs. Henningway, 39 ed. Rep., 60, takesa similar view 
in regard to a Mississippi statute of like import. ‘The cases 
decided by the Supreme Court of the United States which favor or 
support a diff. rent view of this tax are ()ah rile Us, Mobile, 16 Wal- 
‘errv Co. vs. E. St. Louis, 107 U. S.. 365: but 


a 


‘| cy rr\ 
In Le Loup vs. Mobile, 127 U.8., 640, the Supreme Court overrules, 
substantially at least. these decisions. It says: “In view of the 
course of decisions which have been made since that time (1872). it 
is very certain that such ordinance would now be regarded as re- 


pugnant tothe power conterred upon “ongress to rt culate commerce 
4] 7 . j 7 } : | 7 ; > id wd rr‘ 5 am 

anMony Lhe several STrates le we ip) \i mre, supra, 647. ‘his. 

: : , j ’ ? . 4 . . " " _— 4 ! . : 

Lnough sald oF the Usborne Case, Inust ih principie apply with equal 


force to the Wiggins erry case. 
It seems to me that under the line of decisions of our Supreme 
Court the tax 11m posed upon the compiainant by or under the act 


: omy } . 
of 1587 was void as repugnant to the constitutional authority given 


Congress to r gulate commerce between the States lt is In no sense 
a property or ad valorem tax. Itis essentially a license or privilege 


+ 


is no description of or limitation of the business. It 
makes no difference whether it be interstate or intrastate. If it be 
an express company it is taxed. If it be 100 miles long it must pay 
$1,000. If more, it must pay $5,000. Complainant Is an Instru- 
mentality of interstate transportation. It does business through and 
between States as we!] as within them, and cannot be so taxed. 

Lhe act of 1859, however, attempts to avoid the diffie ilty in which 
the act of 1887 is involved. It provides that the company must be 
taxed when it carries one or more packag ; from one point in the 

State to another point in the Stat 
40 This is meant to be considered a tax for the privilege 

ol doing business within the State and to eCSCa De being re- 
garded as a tax on business between States. Lhe tax may he avoided 
should no packages be borne from one point to another in the State. 
‘This tux carried LO 11s logical results bears us hardly On the Colll- 
pany as the other. If it confine its operations to an interstate busi- 
ness it must still have its agents and officers at the various stations 
on the lines to receive and deliver its packages, so that the interstate 
business would be burdened with charges which otherwise would be 
divided between the two classes of business. ‘The fact that the in- 
Lerstate business nay be thus burdened does not necessarily invali- 


tax. Ther 


—s 
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date the tax, perhaps. But is not this provision of the statute a mere 
device to fasten the tax upon the company? It is no exercise of the 
police power of the State. If the tax be paid, it makes not the 
slightest difference whether the packages taken up and delivered 
and carried between and at points in the State be one or a million. 
It is not a tax regulated by the amount of business. It 1s as much 
if one package be carried as if ten million go. A package of a dime 
in value carried five miles may involve a license fee of $1,000 or 
$3,000, depending altogether on the length of the line of transporta- 
tion used by the company. The length of the line used is the 
measure of the tax. This cannot be the standard. (Penn. Steam- 
ship Co. vs. Pennsylvania, 122 U.5., 526.) 

TheSupreme Court saysin Le Loup vs. Mobile, U.S.,! J 
occupations are taxed in various ways, and in most cases legitimately 
taxed, but we fail to see how a State can tax a business occupation 

when it cannot tax the business itself. Of course, the exac- 
41 tion of a license tax asa condition of doing any particular 

business is a tax on the occupation of domg a business—is 
surély a tax on the business.” And again, at 648, in the same ease, the 
court says: “ In our opinion, such a construction of the Constitution 
leads to the conclusion that no State has the right to lay a tax on 
interstate commerce in any form, whether by way of duties laid on 
the transportation of the subjects of that commerce or on the receipts 
derived from that transportation, or on the occupation or business 
of carrying it on, and the reason is that such a taxation is a burden 
on that commerce and amounts to a regulation of it, which belongs 
to Congress.” So under the tax law of the State of 1889, although the 
tax purports on its — to be for carrying on the express business within 
the State, yet, as already shown, the burden of the tax falls upon 
the interstate business and amounts to a collection of the tax from 
that source, to a great extent at least. 

It follows from the views announced that an injunction may issue 
as prayed for, on complainant executing bond, with sufficient surety, 
in the penalty of ten thousand dollars, to pay and satisfy such decree 
as may be finally rendered against it in the cause. 


D. M. KEY, Judge. 


45: “ Ordinary 


42 Bond in Chancery (Injunction). Filed 25 Day of Sept., 1889. 


Know all men by these presents that we, the United States Express 
Company, principal and Charles A. Lyerly, are held and firmly 
bound unto A. Shelton, sheriff, and S. D. Cate, deputy sheriff, in the 
penal sum of ten thousand dollars ; for which payment, well and truly 
to be made, we bind ourselves and each of us, our and each of our 
heirs, executors, or administrators, jointly and severally, by these 
presents. 

Sealed with our seals and dated this — day of 
our Lord one thousand eight hundred and —. : 

The condition of this obligation is such that whereas said princi- 
pal obligor hath prayed for and obtained from the — court of the 
United States, holden at Chattanooga, in the State of Tennessee, .a 


,in the year of 
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writ of injunction, returnable to the said court, holden at Chattanooga 
on the first Monday in October next: 

Now, if the said principal obligor shall prosecute the said injunce- 
tion with effect or, in case he fails therein, shall well and truly pay 
and satisfy the said obligees or either of them all such costs and 
damages as shall be awarded and recovered against the said obligors 
in anv suit or suits which may be hereafter brought for wrongfully 
— out of said injunction, and shall, moreover, abide by and perform 
such orders and decrees as the court may m ike in this cause, and pay 
such COSLS and damages as the court may ord Se then the above obli- 
gation to be void ; otherwise to remain in fuil force and effect. 

THE UNITED STATES EXPRESS 
COMPANY, | SEAL. | 
By T. H. WALKER, Supt. 
CHARLES A. LYERLY, Surety. [SEat. 
S. W. DIVINE, Surety. =r, 
13 We acknowledge and bind ourselves for the prosecution of 
the above suit and payment of all such costs as may be awarded 
on the final hearing thereof. 
— —. [SEAL.|] 


Injunction. Issu. d LSS?. Sept. Ot} Filed Oct 9. 1889. 


UNITED STATES OF AMERICA, ee 

Southern Division of the Eastern District of Tennessee, i soni 

The President of the United States of America to A. Shelton, sheriff 
of Hamilton county, Tennessee, and his deputy, 8. D. Cate, and 
to their counsellors, attorneys, solicitors, and agents and each and 
every of them, Greeting: 

Whereas it has been represented to us in our cireuit court, in 
equity, for the southern division of the eastern district of Tennessee, 
on the part of the United States Express Company, complainant, 
that it has lately exhibited its bill and amended bill of complaint 
In our said circuit court against you, the said A. Shelton and 8. D. 
Cate, to be relieved touching the matters therein com plained of, in 
which bill and amended bill it is stated, amongst other things, that 
you are combining and confederating with others to injure the said 
complainant touching the matters set forth in said bill and amended 
bill, and that your actings and doings in the premises are contrary 
to equity and good conscience: 

We therefore, in consideration thereof and of the particular mat- 

ters in said bill and amended bill set forth, do strictly com- 
44 mand you, the said A. Shelton and 8. D. Cate, and the persons 

before mentioned and each and every of you, under the pen- 
alty of the law, that you do absolutely desist and refrain from levy- 
ing or endeavoring to levy on the property of said United States 
Iexpress Company under the warrant mentioned in the bill and 
amended bill or any warrant or warrants. issued or to be issued 
under the several acts of the Legislature of Tennessee set forth in 
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the bill and amended bill, and from collecting or endeavoring to 
collect the taxes imposed by the aforesaid acts of the State of Ten- 
nessee or either of them, and from interfering or attempting to in- 
terfere with the said express company in the operation of its business 
or any part thereof by reason of the non-payment of said taxes or 
either of them until the further order of our said circuit court. 
To the marshal of the eastern district of Teunessee to execute. 
Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, at the city of Chattanooga, the 
25th day of September, one thousand eight hundred eighty-nine. 
HENRY O. EWING, 
[ SEAL. | Deputy Clerk. 


(Endorsed :) Came to hand day issued and executed by serving 
same on A. Shelton, sheriff, and Sam. D. Cate, deputy sheriff, this 
Oct. Ist, 1889. Sarn. Hughes, dep. U. S. marshal. Bull of cost: 2 


summons, $4.00. 
45 Answer of Shelton and Cate. Filed 1889, Dec. 27th. 


The United States Circuit Court, Southern Division of the Eastern 
District of ‘Tennessee, at Chattanooga. 


Unitrep States Express Com} ANY ) 
is 


J. W. ALLEN et al. j 
Answer of def’ts Shelton & Cate. 


For answer these defendants say that by leave of the court, here- 
tofore obtained, they rely upon the following grounds, set out in 
their motion filed in this cause Sept. 19th, 1889: 

ist. Compl’t seeks to maintain this suit by virtue of a certain al- 
leged statute of the State of New York, and said statute is not 
averred or set out in the bill, as required by law. 

2nd. Under the public laws of the State of Tennessee, Acts 1873, 
chap. 44, page 71, of which this court takes judicial notice, compl’t’s 
only remedy is to pay under protest the taxes complained of, and 
then sue within 30 days thereafter to recover the same, and no 
restraining order or injunction will lie against the collecting officer. 

ord. The citizenship of the parties does not affirmatively appear, 
so as to give this court jurisdiction. The company complaining is 
shown to be not a corporation, but a joint-stock association and 
partnership organized in the State of New York, and it is not shown 
that the individual members or partners are citizens of States other 
than Tennessee. 

4th. No irreparable injury or other ground of equitable jurisdic- 
tion is shown in the bill; compl’t has full, adequate, and complete 
remedy at law under the said act of 1873. 
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46 And for further answer they say that, by leave of the court 

first obtained, they rely upon the ground and matters of their 
plea filed in this cause on the 19th day of Sept., 1889, because they 
say that by the public laws of Tennessee, as hereinbefore set out, 
complainant cannot maintain this suit, and they refer to, adopt said 
plea, and make it a part of this answer as fully as if herein set out 
in full. 

And by further leave of the court they refer to, adopt, and make 
a part of this answer their motion, heretofore entered in this cause, 
that this suit having been dismissed as to J. W. Allen, comptroller, 
etc., the bill and amended bill show that they are merely the sheriff 
and deputy sheriff to whom came distress warrant issued for the tax 
complained of, and are not such parties to this cause as will authorize 
any decree against them, or any such decree as is sought by the 
bills in this case. 

And they rely upon the said ground of motion in defense of this 
sult. 

And now, without waiving any of said causes or grounds of defense 
and for further answer, they say they have no interest whatever in 
this suit, except that they happened to be officials of Hamilton 
county, Tennessee—one the sheriff of said county and the other a 
deputy sheriff—and the chief office of the compl’t in Tennessee was 
in said county, and the distress warrant from the State of ‘Tennessee 
issued to collect the taxes com plained of was received by these de- 
fendants by virtue alone of their official positions, and they, as it 
was their duty to do under the law and as they were bound and re- 
quired to do under the law, proceeded to obey the mandate of said 
warrant. 

They submit that they are not necessary parties to this 
47 suit, nor even proper parties. 

They submit further that the leading defendant, J. W. 
Allen, comptroller of said State, not now being a party to this suit, 
the suit having been dismissed as to him, that the complainant 
cannot now maintain this suit against these defendants, and that 
the sale ought LO be dismissed. 

They admit that the acts of 1887 and 1889, referred to in the bill, 
apply to complainant express company, and that said company has 
not paid tuxes for 1887, 1888, or LSSY, and refuses to doso; but they 
deny that said acts are unconstitutional and in violation of the Con- 
stitution of the United States. Particularly is — true of the act of 
1889, for it in no way affects or assumes to affect interstate com- 
merce, but has reference alone to business done within the State of 
Tennessee. They submit that ‘Tennessee has the right to tax its 
own Internal business, and that for business done wholly within its 
borders the question of interstate commerce cannot and does not 
arise. 

They deny complainant’s right to exemptions from this tax and 
submit that the injunction should be disallowed, particularly as to 
the tax of 1889, under the said act of 1889; and this, together with 
the various other questions made by these defendants, they submit 

4—1609 
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ought to dismiss this suit; and, having fully answered, thev pray to 
be hence dismissed with their costs, ete. 
A. SHELTON, 
S. D. CATE, 
By Counsel. 
JOEL B. FORT, 
W. G. M. THOMAS, 


Solicitors for Defendants. 


48 United States of America, Southern Division of the Eastern 
District of ‘Tennessee. 


A. Shelton and 8S. D. Cate, being duly sworn, do depose and say 
that they are the defendants named in the foregoing answer; that 
they have read the same and know the contents thereof, and that 
the same is true of their own knowledge, except as to the matters 
therein stated on information and belief, and as to those matters 
they verily believe it to be true. 

A. SHELTON. 
S. D. CATE. 


Subscribed and sworn to before me this the 27th day of Decem- 
ber, 1889. 
HENRY O. EWING, 
Deputy Clerk. 


Replication. Filed 1889, Dec. 27th. 


In the United States Cireuit Court for the Southern Division of the 
Eastern District of Tennessee. 


Unirep STates Express CoMPANyY ) 
| \ 
Us > 


J. W. ALLEN et al. j 


The replication of Thomas C. Platt, president of the United States 
Express Company, to the answer of defendants, A. Shelton and 
S. D. Cate. 


This replicant, saving and reserving unto himself now and at all 
times hereafter all and all manner of benefit and advantage of ex- 
ception which may be had and taken to the manifold insuf- 

49 ficiencies of the said answer, for replication thereto says that 
he will aver, maintain, and prove his bill of complaint to be 

true, certain, and sufficient in the law to be answered unto, and that 
said answer of the said defendants is uncertain, untrue, and insuf- 
ficient to be replied unto by replicant without this; that any other 
matter or thing whatsoever in the said answer contained material 
or effective in the law to be replied untoand not herein and hereby 
vell and sufficiently replied unto, confessed and avoided, traversed, 
or denied, is true; all of which matters and things the replicant is 
and will be ready to aver, maintain, and prove as this honorable 
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court shall direct, and humbly prays as in and by his said bill he 
hath already prayed. 

JOHN M. BRIGHT, 

R. L. BRIGHT, 

RUSSELL & DANIELS, 


Solicitors for Complainant. 
A) Appeal Bond. hiled January — L890. 


Know all men by these presents that we, A. Shelton and S. D. 
Cate, as principals, and W. G. M. Thomas and W. G. MeAdoo, Jr., as 
sureties, are held and firmly bound unto Thomas C. Platt, as presi- 
dent of the United States Express Company, in the full and just sum 
of — dollars, to be paid to the said Platt, as president, etc., — certain 
attorneys, executors, administrators, and assigns; to which payment, 
well and truly to be made, we bind ourselves, our heirs, executors, 
administrators, jointly and severally, by these presents. 

Sealed with our seals and dated this 27th day of December, in the 
vear eighteen hundred and eighty-nine. 

W hereas lately, at a circuit court of the United States for the 
southern division of the eastern district of Tennessee, in a suit de- 
pending in said court between Thomas C. Platt, as president of the 
U.S. Ex. Co., against J. W. Allen, comptroller, ef al., a decree was 
rendered against the said A. Shelton and 8. D. Cate; and the said 
Shelton and Cate having obtained an appeal and filed a copy thereof 
in the clerk’s office of said court to reverse the decree in the afore- 
said suit, and a citation directed to the said Platt, as president, Xe., 
citing and admonishing him to be and appear at the Supreme Court 
of the United States, now sitting in Washington, or that to be holden 
there the second Monday of October next: 

Now. the eondition of the nbove oblig ition is such that if sald 

Shelton and Cate shall prosecute their appeal to effect and 
5] answer all datmnages and costs if they fail to make their plea 
good, then the above obligation to be void; else to remain in 
full force and virtue. 
A. SHELTON, 
S. D. CATE, 
By W. G. M. THOMAS, Sol’r. 
W. G. M. THOMAS, Surety. 
W. G. McADOO, Jr., Surety. 


Sealed and delivered in the presence of— 


Approved by— 


52 Be it remembered that at a circuit court of the United 

States began and held for the southern division of the eastern 
district of Tennessee, at the court-house, in the city of Chattanooga, 
within said district and the sixth circuit, on the first Monday, it 
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being the first day, of April, A. D. 1889, the following proceedings 
were had, to wit: 

Present and presiding: The Honorable D. M. Key, judge of the 
United States district court for the eastern district of Tennessee. 


Tuurspay Mornina, Sept. 19th, 1889. 


Court met pursuant to adjournment. 

Present and presiding: The Honorable D. M. Key, judge of the 
United States district court for the eastern and middle districts of 
Tennessee. 


THe Unirep Srates Express Co. ) 
Us. >In Equity. #206. 
J. W. ALLEN, Comp., et als. 


Upon motion of complainant in this cause, leave is given it to file 
its amended bill, which is accordingly done. 
SATURDAY MORNING, Sept. 21st, 1889. 
Court met pursuant to adjournment. 


Present and presiding: The Honorable D. M. Key, judge of the 
United States district court for the eastern district of ‘Tennessee. 


Unitrep States Express CoMPANy 
vs. >In Kquity. + POG, 
J. W. ALLEN, Comp., ef als 


This cause having heretofore been heard upon the motion of com- 
plainant for an injunction, and the same having been considered by 
the court, it is ordered that upon complainant executing bond, with 

good security, in the sum of ten thousand dollars, injunction 
53 as prayed for in the original bill and amended bill may issue 
against defendants, A. Shelton and S. D. Cate. 


Be it remembered that at a circuit court of the United States be- 
gan and. held for the southern division of the eastern district of 
Tennessee, at the court-house, in the city of Chattanooga, within 
said district and the sixth circuit, on the first Monday, it being the 
seventh day, of October, A. D. 1889, the pllowing proceedings were 
had, to wit: 

Present and presiding: The Honorable D. M. Key, judge of the 
United States district court for the eastern and middle districts of 
Tennessee. 

FRIpAY Mornino, October 11th, 1889. 

Court met pursuant to adjournment. 

Present and presiding: The Honorable D. M. Key, judge of the 
United States district court for the eastern and middle districts of 
Tennessee. 


Tue Unitrep Srates Express Co. 
vs. >#206. Equity. 
J. W. ALLEN, Comp., et als. } 


This cause was heard on defendants’ motion to dismiss the bill, 
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which, being argued, the court sustains in so far as J. W. Allen is 
concerned. It is therefore decreed that this suit be, and it is hereby, 
dismissed as to said deft Allen, and all the costs of making him a 
party thereto are adjudged against compl’t and his surety on cost 
bond, for which execution may Issue. 


FripAy MornNING, December 27th, 1889. 
Court met pursuant to adjournment. 
Present and presiding: The Honorable D. M. Key, judge of the 
United States district court for the eastern and middle districts of 
Tennessee. 


54 Unirep STaAtes EXPRESS COMPANY ) 
vs. . + POG. 
J. W. ALLEN, Comp., et als. j 


This cause was heard upon the motion of defendants, heretofore 
entered, which being argued, the court overruled all of the same ex- 
cept the first, which is sustained. It is therefore decreed that this 
suit, as to defendant J. W. Allen, be, and the same is hereby, dis- 
missed, and all the costs incident to making said Allen party defend- 
ant hereto are adjudged against the plaintiff and security, for which 
a judgment is rendered, and an execution may issue against plain- 
tiff and his sureties, R. L. Bright and T. H. Walker; towhich action 
of the court in overruling the 2d, 3d, 4th, and 5th grounds of the 
said motion the defendants except. 


Unitep StTates EXPRESS COMPANY ) 
U's . + POG. 


J. W. ALLEN ef als. 


This cause was again heard upon the plea of defendants setting 
up and relying upon the act of the Legislature of the State of Ten- 
nessee of 1873, chapter 44, page 71, which the court strikes out as 
insufficient in law, and it is decreed that said plea be, and the same 
is hereby, stricken from the file; to which action of the court in 
striking out said plea the def’ts except, and upon application of de- 
fendants they are granted leave to rely upon the matter of said plea 
and several grounds of motion in their answer. 


UnirepD STATES EXxpREss Co. ) 
Us. > = 2006. 

J. W. ALLEN, Comp., et als. } 
55 Defendants Shelton and Cate come and move the court to 
dismiss this suit because, said suit having been dismissed as 
to J. W. Allen, the bill and amended bill will show that they are 
merely the sheriff and deputy sheriff to whom came the distress 
warrant issued for the tax complained of, and are not such parties to 
this cause as will authorize any decree against them or any such 

decree as is sought by the bills in this cause. 


A. SHELTON, SHERIFF, ET Al. VS. UNITED STATES EXPRESS CO. 


Unitep STaTes EXPREsS Ox) 
vs. 06 


J. W. ALLEN, Comp., e¢ als. 


This cause was again heard on defendants Shelton and Cate’s 
motion to dismiss this suit; which motion the court overrules and 
disallows; to which action of the court the said defendants except. 
But said defendants are allowed to rely upon in their answer the 
grounds of said motion. 


UnitTep States EXPpREss Company) 
v8. 906 
J. W. Atuey, Comp., et als. 


This cause came on to be further heard at this term, and there- 
upon, upon consideration thereof, it is ordered, adjudged, and de- 
creed that the preliminary © re on heretofore ordered against 
defendants Shelton, sheriff, and S. D. Cate, deputy sheriff, of Hamil- 
ton county, Tennessee, be made perpetual, and that they are 
perpetually enjoined from further proceeding to execute the distringas 
placed in their hands; and it is further ordered, adjudged, and 
decreed that they pay the costs of the cause, for which let execution 
issue. 

To which decree said defendants Shelton and Cate except 

56 and from which they pray an appeal to the Supreme Court 

of the United States, which appeal is granted upon their 

giving bond and security for the costs of the appeal, which has been 
done. 


Unitep STATES OF AMERICA, Ran 
Southern Division of the Eastern District of Tennessee, { ~~ ° 


I, Henry O. Ewing, deputy clerk of the United States circuit court 
for the district and division aforesaid, do hereby certify that the fore- 
going 56 pages constitute a full, true,and perfect transcript of the 
pleadings, record, and proceedings in the case of The United States 
Express Company vs. J. W. Allen, comptroller, et als., as the same 
appears of record and on file in my office. 

Witness my hand and seal of the said court this 10th day of 
February, A. D. 1890. 


{ The Seal of the United States Circuit Court. 
| District of East Tenn., Southern .Div’n. 


HENRY O. EWING, 
Deputy Clerk. 


Endorsed on cover: E. Tennessee C.C. U.S. No. 1609. A.Shelton, 
sheriff, and S. D. Cate, deputy sheriff, of Hamilton county, Tennessee, 
appellants, vs. The United States Express Company. Filed April 
14, 1890. 
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UNITED STATES SUPREME COURT. 


OCTOBER “TERM, 1800. 


A. SHELTON, SHERIFF, AND S.D. CATE, DEPUTY SHERIFF, OF 
HAMILTON COUNTY, TENNESSEE, APPELLANTS, 


THOMAS C. PLATT, AS PRESIDENT OF THE UNITED STATES 
EXPRESS COMPANY. 


No. 1155. 


This suit in equity Was brought by the United 
States Express Company, in the Cireuit Court of 
the United States for the Eastern District of Ten- 
nessee, against. J. W. Allen, Comptroller (and a 
collector of taxes) of the State of Tennessee, and 
A. Shelton, Sheriff, and S. D. Cate, Deputy Sheriff, 
of Hamilton County, Tennessee, to enjoin certain 
proceedings, already instituted, for the collection 
of taxes due the State from said express company 
for the years ISS7 and 1ISSS, and certain other 
proceedings threatened tor collection of like taxes 
for the year 1889." 


'Trans., pp. 2-10. All references are to marginal pages 


7 


Sw etc era 


The ease was dismissed as to J. W. Allen, Comp- 
troller, ete., on motion before final hearing, upon 
the ground that he was not an inhabitant of the 
district in which the suit was brought.’ 


Upon final hearing, a perpetual injunction pro- 
hibiting all proceedings to collect said taxes was 
awarded against the other defendants, and from 
that decree they have prosecuted this appeal. 


oD heed 


‘Trans., pp. 20, 37, 38 


This Cause Was determined in) the Cireuit Court 
Upon the pleadings alone. without the acl ot eVl- 


dence. 


Therefore the final decree upon the merits in 
favor of the complainant can find no support ex 
cept in the admissions ot the answer. 


The allegations of the bill that are denied, or 
merely passed over 1 silence DY the auhiswer, Cal- 


| 


not be looked to in support of that decree.’ 


lt is essential toa eorrect understanding of the 
admissions contained in the answer, and of certain 
defenses interposed by motion anc plea, that the 
material allegations of the pleadings should be 
stated. 


The bills. original ana cLiile nated, aver in sub- 


stance: 


That the United States Express Company, ‘an 
Incorporated joint-stock company, organized In 
1854 under the laws of New York, and a resident 
of that State, has been eneaced extensively in COll- 
ducting an express business—the carriage and de- 


' Young v. Grundy, 6 Cranch, 51. 


*'Trans.. pp. 2-9, 21-34. 


hs See 


livery of valuable packages—over and upon cer- 
tain lines of railway, “extending through the States 
of Ohio, Kentucky, Tennessee, Georgia, Alabama, 
Mississippi, and Louisiana;” that its business is 
conducted upon cars furnished by the railway com- 
panies for its special use, and which are under the 
care of its emploves; and that, under its contract 
with the railway companies, it has the exclusive 
right to conduct all express business upon their 
lines until December, 1891. 


It is further averred that the said CXpPFess Com- 
pany has established numerous offices along said 
railway lines, twenty-six of which are within the 
State of Tennessee, and that “since September a 
1887, it has been constantly engaged in forwarding 


articles between those othces (within the State ot 


Tennessee), ais wel] is hetween those ana other ot- 
fices in different parts of the United States;” and 
that from purely internal business, done wholly 
within the State of Tennessee, it has derived, dur- 
ing the years 1887 and 1888, an income of over 
$11,000. 


Said bills aver further that J. W. Allen. Comp- 


troller (and a collector of taxes) of the State of 


Tennessee, had issued against said express com- 
pany a distress warrant for the collection of privi- 
lege or license taxes of $3,000 per annum, claimed 
by the State from said COMLpAany for the years LSS7 
and 1888; and that said warrant had been placed in 
the hands of A. Shelton, Sheriff, and S. D. Cate, 


Deputy Sheriff, of Hamilton County, Tennessee, 

who had levied, or were about to levy, the same 
| “ upon the “property” of said express company. 
And, further, “that the said Comptroller threatens 
LO Issue, and is about to issue and cause to be levied, 
his warrant for the collection ” of a like tax for the 
| vear LSSY. 


Said bills then aver that all said taxes are illegal. 
‘and the Tennessee statutes Imposing them uncon- 
, stitutional, as violations of the commerce clause 
| and of the fourteenth amendment of the Federal 
Constitution. 

The material provisions of those statutes are 
eviven below.’ 


yg te I It has long heen the « stom r} z rhe eo trv the Legis ature to DASS 


at each biennial session two lengths ts 1 hing the State revenues 
one, known as the “Assessment Act.’ defines the subjects of taxation» 
and prescribes mode of assessme! e other, called the “ Revenue 
Act, fixes rate of taxation upon. property, polls, privileges, etc 
[he statutes attacked in this ea ire clauses of the “ Revenue 
Acts””of 1887 and 1889. ‘The full text of the “Revenue Act” of 1887 
is given in the Appendix 
That part of the “ Revenue A: ikss (Acts 1887, Ch. 1; see Ap 
pendix), which is material in this cause, is as follows 
Sec. 4. Be it further enacted, That the rate of taxation on the 
following privileges shall be as follow per annum 
Sec. 5. Be it further enacied That the { wing corporations shall 
pay directly to the Comptroller s ofhce the fo wing taxes 
a EXPRESS COMPANI 
(In heu oT all other taxes except dd va ent tax 
‘ If the lines are less than 100 miles long, per annum ..----$1,000 00 
“ If the lines are over 100 miles long, per annum ———<—- == 5,000 00 


fi rye , ’ ,* . . - 
he aoove tax Oni appies to express COMM panies running or doing 


business on cars or boats. etc. 


‘Sec. 8 Be it further enacted, That any and all parties, firms, or cor- 


id 


ity le Laas 
ie 


— 


The original bill stated no grounds for mjune- 
tion beyond the fact of the mere legality of the 
taxes claimed. 


The amended Dil States none unless if Is COll- 
tained in the followlne clause. which Is quoted in) 


full: 


Your orator further shows that the property of the said 


United States Express Company in Tennessee is employed in 
interstate commerce in the said express business, and necessary 
to the conduct of it: that if seized by the said Sheriff, it will 
greatly embarrass the company in the conduct of such business, 
and subject it to heavy loss and damage, and the public served 
by it to great loss and inconvenience. 


anv of the forego! ig privileges must pay the taxX as 


r 
a 


porations exercisin 
set forth in tnis Act for the exercise of said »r.vilege, whether they make 
a business of it or not, and this Act shall not be so construed as to ex- 
empt any person, firm, or corporation whateve! exercising any of the 
foregoing privileges from the payment ol the tax herein prescribed for 


the exercise of said privilege, except as herein provided; and it is hereby 


declared a misdemeanor for exercising any of the foregoing privileges 


without first paying the tax prescribed for the exercise of said privileges; 
and all parties so offending shall be liable for a fine of not less than $50 
nor more than $500.’ 

The provisions of the ‘“‘ Revenue Act” of 1889( Acts of 1889, Ch. 130) 
are identical with those of the Act of 1887, above quoted except that the 
fifth section of the Act of 1889 reads thus: 

“SEC. 5. Be if furthe y enacted. That the following corporations shall 


pay directly to the Comptroller's office the following taxes 


— 


~ EXPRESS COMPANIES. 

“(In lieu of all taxes, except ad valorem tax. ) 

“If the lines are less than 100 miles long, for one or more packages 
taken up at one point in this State, and transported to another point in 
this State, per annum, $1,000. Ifthe lines are more than 100 miles long, 
for one or more packages taken up at one point in this State, and trans- 
ported to another point in this State, per annum, $3,000. The above tax 
only applies to express companies running or doing business on cars or 
boats, etc.” 


Your orator further says that the United States 
Express Company is without adequate remedy at law in the 


premises, ! 


The bills prayed for injunction to stay all pro- 
ceedings for collection ot said raxeS., 


lt appeared Upot the tace of the bills that cle- 
fendant J. W. Allen was not an inhabitant of the 
district in which the suit was brought, and, upon 
motion, the case was dismissed as to him, for that 


’ 
CALUSC. 


‘rom this decree there is no ippeal, and there- 
fore its correctness cannot be questioned in this 
(Court. 


Among the CAUSCS assigned DS Motion for lis- 
missal of the suit. and overruled by the Court, 
were the follow Ing’: 

That no irreparable injury, or other ground of 
equitable jurisdiction, was shown in the bill; and 
that there was a “full, adequate, and complete 
remedy at law,” provided by the pay-under-protést 
statutes of the State.’ 


The same matter of defense was also presented 
by plea, which was overruled, with leave to rely 
upon it by answer. 


'Trans., p. 32 

* Trans., pp. 20, 37, 38. 

‘Loudon v. Taxing District, 104 U. 8., 771; Gage v. Pumpelly, 
115 U. S., 454. 

* Trans., pp. 19, 20, 53 

‘Acts 1873, Ch. 44 (see Appendix) 

* Trans., pp. 18, 19, 54 
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The defendants, A. Shelton and 8S. D. Cate, filed 
answer, in which, after re-asserting their defenses 
made by motion and plea, they make the following 


statements, which are given in full: 


And now, without waiving any of said causes or grounds of 
defense, and for further answer, they say they have no interest 
whatever in this suit, except that they happened to be officials 
of Hamilton County, Tennessee—one the Sheriff of said county 
and the other a Deputy Sheriff—and the chief office of the 
complainant in ‘Tennessee was in said county, and the distress 
warrant from the State of Tennessee, issued to collect the taxes 
complained of, was received by these defendants by virtue alone 
vf their official positions, and they, as it was their duty to do 
under the law, and as they were bound and required to do under 
the law, proceeded to obey the mandate of said warrant. 


They submit that they are not necessary parties to this suit, 
nor even proper parties. 

They submit further that the leading defendant, J. W. Al- 
len, Comptroller of said State, not now being a party to this 
suit, the suit having been dismissed as to him, that the com- 
plainant cannot now maintain this suit against these defendants, 
and that the same ought to be dismissed. 

They admit that the Acts of 1887 and 188%, referred to in 
the bill, apply to complainant express company, and that said 
company has not paid taxes for 1887, 1888, or 1889, and refuses 
to do so; but they deny that said acts are unconstitutional and 
in violation of the Constitution of the United States. Partic- 
ularly is it true of the Act of 1889, for it in no way attects or 
assumes to affect interstate commerce, but has reference alone 
to business done within the State of Tennessee. They submit 
that Tennessee has the right to tax its own internal business, 
and that for business done wholly within its borders the question 
of interstate commerce cannot and does not arise. 

They deny complainant’s right to exemptions from thie tax, 
and submit that the injunction should be disallowed, particu- 
larly as to the tax of 1889, under the said Act of 1889; and 


on 


this, together with the various other questions made by these 
defendants, they submit ought to dismiss this suit; and, having 
fully answered, they pray to be hence dismissed with their cost, 


ec, 


This is the entire muster. ana there Is not an nal 
mission contained in it of a single material facet 
essential to the maintenance of this suit. 


There is no admission that complainant was ever 
engaged in interstate business. There is none that 
complainant is a non-resident. There is no admis- 
sion of TT IAN fact justifving the interposition of a 
Court of lquity by Injunction, There Is no proof 


of these facts. 


So far as can be legitimately inferred from this 
record, the State of Tennessee ay have heen Cli- 
deavoring to collect the taxes in question from one 
of her own resident corporations, for engaging in 


purely internal business. 


The Cireuit Court, on final hearing, enjoined the 
collection of all said taxes, including those for the 
vear 1889, upon the ground that they were illegal 
burdens upon interstate commerce. The Court 
likewise determined that complainant had no ade- 
quate remedy at law, and that the bills stated suf- 
ficient cause to justify the exercise of the injunctive 
powers ot a Court of Kquity. 


To prevent misapprehension of appellants’ con- 
tention, and to detine the issue upon that point 


— eee eee 


Se 


sharply and at once, they will concede that the 
tAXCS involved are absolutely void if it shall he 
determined that they are, in fact or in lewal effect. 
burdens upon interstate commerce or any of its In- 


strumentatlities. 


And, on the other hand, their validity cannot be 
controverted if it shall appear that they have been 
laid wholly and alone upon that internal com- 
meree Which is within the exclusive jurisdiction of 
the State, ana entirely beyond Federal control. 


However. appellants will hot coneede that mere 
illegality of the taxes will justify itn Injunction 
ot proceedings instituted for their eollection. 


oe a 
aD 
ASSIGNMENT OF ERRORS. 
al 
FIRST, 
The Cireuit Court erred in refusing to dismiss 
this suit: 
(1) kor the reason that the matertal nllegntions 
of the bill were neither sclinitted DS the answer 
ney supported Ly proof; ana | 
-) |. . ; , os thy Ne ae nt : . 
\ aw) or Want of CLT Umnecent AVermMnen Simeaie 
bill to justify the intervention of a Court of Equity | 
to enjoin the collection of taxes: and | 
—= % . ° | 
(3) For want of necessary parties. , 
; 
SECOND. 
The Circuit Court erred in its construction of 
the Tennessee statutes of L887 and 1889, imposing 
privilege trxes Upon CAPPess companies, in) SO far 
as it held them to embrace and lay taxes upon in- 
terstate commerce, in violation of the Federal Con- 
stitution: 
(1) Neither of said statutes embraces or legally 
ar affects interstate commerce. 


ci ar ienate aan din till 


That of 1889 is limited, in express and precise 
terms. to the taxation of internal business: and 
that of 1SS7 should be so limited by construction. 
» 
But. 
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(2) If said statutes, or either of them, could be 
properly construed to embrace interstate as well 
as Internal commerce, still—the two classes of busi- 
ness being distinct and separable subjects of legis- 
lation-—the statutes, though declared void in their 
application to interstate business, should be en- 
forced as to internal business. 
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ARGUMENT. 


The essential averments of the bil/ are neither ad- 


mitted in the answer nor supported by proof. 


Conceding the allegations of the bill sufficient 
to entitle complainant to the relief sought, those 
allegations are neither admitted in the answer nor 


supported by proof, 
No evidence was heard in this cause. 


There ‘is not, in the answer, admission of any 


material allegation of the bill. 


‘ 


If the answer neither admits nor denies the allegations of the 


bill, they must be proved on the final hearing. 


Young v. Grundy, 6 Cranch, 51. 


This is a pure injunction bill. No relief is sought 
except to stay the collection of State taxes, upon 
the ground that they are illegal impositions upon 
interstate commerce, and that their enforcement 


would cause irreparable injury. 


It does not appear, otherwise than by averments 
of the bill, that complainant's business was, to any 


extent, interstate commerce. 
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The meager averments of the bill upon which 
injunction is sought stand unsupported by a 
syllable of evidence or the color of an admission. 


Without admission or proof of these facts. the 
decree upon final hearing in complainant's favor 1s 
clearly CrTroneous. 


LI. 


No sufficient cause is averred in the bill for the inter- 
position of a Court of Equity lo enjoin the collec. 


tion of taxes. 


Courts of Equity have entertained suits to en- 
join the collection of public revenues with caution 
and reluctance. The reasons are obvious. Grov- 
ernment cannot exist without the power to levy and 
collect taxes; and that power cannot, with safety, 
be suspended by the Courts at the instance of the 
tax-payer, except in rare and special cases. 


Averment of mere illegality of the tax, and 
threatened sale of the tax-payer’s property for its 


payment, is not sufficient to justify injunction of 


proceedings instituted for its collection. 


The rule with reference to enjoining the collee- 
tion of taxes has been frequently stated by this 
Court. 


In Dows v. Chicago, 11 Wall., 108, a tax upon 
shares of stock in a national bank had been en- 
joined upon averment of its illegality. 
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Mr. Justice Fields sald: 


The illegality of the tax, and the threatened sale of the 
shares for its payment, constitute of themselves no ground for 


such interposition. 


In Union Pacific Railway Company V. Cheyenne, 
113 U.S., 525, Mr. Justice Bradley thus states the 
rule: 


It cannot be denied that bills in equity to restrain the collec- 
tion of taxes illegally imposed have frequently been sustained. 
But it is well settled that there ought to be some equitable 
ground for relief besides the mere illegality of the tax; for it 
must be presumed that the law furnishes a remedy for illegal 


taxation. 


Continuing. he savs: 


Judge Cooley fairly sums up the law on this subject as fol- 
lows: ‘‘ To entitle a party to relief in equity against an illegal 
tax, he must, by his bill, bring his case under some acknowledged 
head of equity jurisdiction. The illegality of the tax alone, or 
the threat to sell property for its satisfaction, ‘annot of them- 
selves furnish any ground for equitable interposition. 

‘‘In ordinary cases a party must find his remedy in the Courts 
of Law, and it is not to be supposed he will fail to find one ad- 
equate to his proper relief. Cases of fraud, accident, or mis- 
take, cases of cloud upon the title of one’s property, and cases 
where one is threatened with irremediable mischief, may de- 
mand other remedies than those the common law can give, and 
these, in proper cases, may be afforded in Courts of Equity.” 
This statement is in general accordance with the decisions of 
this Court, as well as of many State Courts. 

Dows v. Chicago, 11 Wall., 108 


Haumwinkle v. Georgetown, 15 Wall., 547 
State Railroad Tax Cases, 92 U. 8., 575. 


Assuming, therefore, that there is_ sufficient 
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averment of the illegality of the taxes and of 


threatened sale of property for their satisfaction, 
there is no ground for injunction stated in the bill. 


There is neither truth nor substance in the al- 
legation that enforcement of these taxes would 
necessitate seizure of property employed in inter- 
state business, and thereby “greatly embarrass the 
company in the conduct of its business, and subject 
it to heavy loss and damage, and the public served 
by it to great loss and inconvenience. ”’ 


The claim here asserted is in legal effect this: 
That property employed in interstate business is 
exempt from seizure under distress warrant or ex- 
ecution for taxes or debts due from the owner: and 
that this exemption is nut dependent upon the 
continuous and exclusive use of the property in 
that business, but may arise upon its occasional or 
partial use therein. 


The decision of no Court has yet gone to this 
length. The results portrayed would, if real, fol- 
low upon seizure of property for a legal as well as 
for an illegal tax, and therefore property employed 
in Interstate commerce could not be seized for legal 
taxes. 


But this entire allegation is a mere pretense. 
No seizure or sale ot property could become HECCS- 
sary. The results that complainant affects to ap- 
prehend would not follow if such seizure and sale 
were made. A “simple and effective’? remedy 
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for all the apprehended conseq lences is provided 
by statute’ in Tennessee. 


That statute requires one who contests the 
legality of a tax to pay the amount of it to the 
collector under protest and sue for its recovery. 
He is repaid the amount with interest if the tax 
is declared illegal. The remedy provided by this 
statute is declared exclusive. Of this statute this 
Court, in Tennessee v. Sneed, 96 U.S., 69, said: 


This remedy is simple and effective. A suit at law to re- 
cover money unlawfully exacted is as speedy, as easily tried, and 
less complicated than a proceeding by mandamus (or injunction). 
Every attorney knows how to carry on the former, while many 
would be embarrassed by the forms of the latter. Provision is 
also made for prompt payment of the amount by the State, if 
judgment is rendered against the officer on the merits. 


After stating that the Federal Government 
“adopts the rule prescribed by the State of Ten- 
nessee,”’ the Court adds: 


It (the statute) requires the contestant to pay the amount as 
fixed by the government, and gives him’ power to sue the col- 
lector, and in such suit to test the legality of the tax. There 
is nothing illegal, or even harsh, in this. It is a wise and 
reasonable precaution for the security of goverfment. No 
government could exist that permitted the collection of its 
revenues to be delayed by every litigious man or every em- 
barrassed man, to whom delay was more important than pay- 
ment of costs. 


This statute affords the rule by which the State 
Courts are guided. 
Railroad v. State, 8 Heis., 804. 
Nashville v. Smith, 86 Tenn., 213. 


‘Acts S73, Ch 44. (See Appendix. ) 
‘) 


—— 


Similar State statutes have been repeatedly cle- 
clared valid by this Court. 
South Carolina v. Galliard, 101 U.S, 433. 


Antoni v. Greenhow, 107 U.&., 769. ; 
Moore v. Greenhow, 114 U. &., 338. 


The Federal statute is almost identical with the 
Tennessee statute, and has been approved by this 
Court. Snyder v. Marks, 109 U.S., 189. Can it 
be justly said that irreparable injury may result 


from the operation of these statutes ? 


Y 
Nothing but willful neglect or unreasonable ob- 
stinacy of the complainant eould defeat the effect- 
iveness of this remedy. 
_— 


The tax-paver can always compel seizure of his 
property by neglecting or refusing to pay his 
taxes. 


There is no pretense that complainant was not 
able, without inconvenience, Lo pay the amount of 
taxes claimed. If the taxes proved illegal the ef- 
fect would be that complainant had loaned the 
amount to the State pending the contest over the } 
legality of the taxes. 


The presumption being in favor of the legality oa 
of the tax, why should not the prima facie title of 
the State prevail pending the litigation ? 


| But even seizure and sale of property for the 
| taxes claimed would not cause the inconvenience 
and loss that complainant affects to apprehend. 


os... 


The kind of property usec by this company in 
Tennessee—oftices and wagons—is verv abundant 


and easily replac “il. 


The conclusion ts that there is no sufficient aver- 
ment in the bill to justify an injunction. 


ITT. 
_ , 
Lhe necessary parties were not before the Court at the 
date of the rendition of the final decree. 


The State Comptroller is constituted by statute 
the collector of the privilege taxes Imposed upon 


CAPPCSS companies. | 


lor tle collection of the tax due for the year 
ISSO ne steps had been taken. No distress war- 
rant h@ issued to anv one. The object of the 
bill, as to this tax, was to enjomn the ¢ssuvance of a 
distress warrant for its collection. The Comptrol- 
ler alone could have issued that warrant. lle was 
therefore a Necessary party, ana the only Hecessary 
party in this aspect of the case. He was not be- 
fore the Court at the final hearing, and the final 
decree, enjoining the collection of this tax, is there- 
fore erroneous and void. 


Although the Comptroller had issued distress 
warrants for the collection of the taxes of 1887 
and 1888 to the Sheriff of Hamilton County, he 
was nevertheless a hecessary party to any proceed- 


' Acts 1887, Ch. 1, Sec. 5 (see Appendix); Acts 1889, Ch. 130, See. 5. 


a. 


ing that sought to have those taxes declared abso- 
lutely void and perpetually enjoined. 


Such relief should not have been evranted unless 
some officer authorized to represent the State was 
hefore the Court. 


This was complainant’s view of the law, for the 
Comptroller, though not a resident of the district. 
was originally made defendant to the bill. 


The Shertff. LO whom the distress Warrant Was 
issued, had no authority to represent the State. 


The Comptroller had such authority, and the 
statutes had authorized suit, though not by injune- 
tion, against him to test the validity of taxes 
claimed by the State.’ (See Osborne v. Bank, 9 
W heaton, 738.) 


' y 
LV. 
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The Tennessee statutes of 1887 and 1889 “INLPOSiNg 


privilege (aves “pou CEL PTess companies do not Ccon- 
travene the commerce clause of the kederal Con- 


stitution: 


Because— 

( 1) Those statutes do not embrace or illegally affect 
wnterstate COMLULET CE, hut COVET only such internal COME 
merce as is begun, conducted, and ended wholly within 
the State. 


' Acts 1873, Ch. 44. (See Appendix 
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Put- 

{ “A) lf said statutes, or ¢ ithe i of the Hid, do embrace, 
or niday apply to. both interstate and internal come- 
ICT CR, the hina classe S of busiine SS 7 € distinct and 
separable subjects of legislation, and the statutes. 


though void as to OME, Fe valid as to the other. 


(1) 


Do said statutes. or either OF them. embrace ur 


illegally affect piterstate COs erCece ? 


Appellants’ contention is that they do not: that 
the Act of ISS in CU Pre SS Words. ana that ot LSS7 
by proper construction. ure limited in their operation 


to internal business. 


Some veneral observations in reference Lo the 


system of taxation adopted in Tennessee will aid 
materially in the construction of these statutes. 


The Constitution of Tennessee lmposes rigorous 
limitations upon the legislative power to tax prop- 
erty ana polls, but pro les that “the Legislature 
shall] have power to tax merchants. peddlers, and 
privileges in such manner as they may from time 
to time direct.” 


The power of the Legislature to create privi- 
leges, and to lay taxes upon them, is absolute and 


Seal 


unlimited. 
Jenkins v. Ewin, 8 Heis . 477 
Kurth v. State, 86 Tenn., 134 
State v. Schlier, 3 Heis., 281 
Columbia v. Guest, 3 Head. 414 
French v. Baker, 4 Sneed, 193 
Mabry v. Turner, 1 Hum, 93. 
‘Art. I1.,228. (See Appendix 
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The taxation of “privileges” is deeply inter- 
woven with the Tennessee revenue system. From 
that source more than one-third of the State rev- 
enues is derived. it is also a favorite method ot 
the Federal Government for raising revenues. It 
has been supposed that the burdens of taxation 
ieay be more equitably distributed by the eXELCISE 


of this power. 


The taxes complained of in this case were im- 
posed by the general “Revenue Acts” of ISS7 
and LSS9. 


Those Acts are very lengthy, and fix the rate of 
taxation upon property and about seventy “ priv- 
ilegves.”’ Amone the privileges taxed by these 
Acts are butchers, boarding-houses, cotton com- 
presses, fruit stands, gas COM panes, we dealers, 
livery stables, lumber dealers, photographers, pub- 
lic parks, vehicles, merchants, litigation, marriage 
licenses, sleeping-car companies, telephone COll- 
panies, telegraph companies, and express col- 


panies.’ 


Discrimination is not attempted by these statutes, 
but non-residents ana corporations are pout thpon 


the same plane with residents and natural persons, 


“Any and all parties, firms, or corporations’ 
exercising any of the privileges named in the Acts 
must pay the tax Imposed, oi whether they make a 
business of it or not.’ (Section 8.) 


'See Appendix, 
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The particular parts of said statutes that affect 


CAPPFeSS COMLpanles have heen already set out." 


The State Courts have not construed the partie- 
ular clauses in question, Ilad there been a con- 
struction by the State Courts, this Court would 
follow it. 


lLlowever. the principles for the construction of 
these revenue Acts have been declared by the State 


Supreme (Court in a recent cnuse 


Dy a clause of the Act of ISS7, a privilege Lax 
of 3600 per annum was laid upon water companies 
operating within cities of 40,000 inhabitants. The 
statute contained no exceptions lt was held, how- 
ever, that water-works owned Dy the city itself, 
ana operated for public benetit. were excluded by 
implication from the operation of the statute, and 
were not subject to the tax Linposed, 


The Court, speaking through Judge Caldwell, 


SiLV : 
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Some things are always presumptively exempted from the 
operation of general revenue laws, because it is reasonable to 
suppose that they were not within the intent of the Legislature. 
It cannot be supposed that the Legislature would ever lay the 
burden of taxation upon public property; therefore, however 
general may be the enumeration of property for taxation, the 
reasonable conclusion is that the property held by the State and 
its municipalities, for governmental purposes, was intended to 


be excluded, and the law will be administered as excluding it in 


| See pp. o, 6, ante 
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fact. i The exemption most clearly arises, in 
this case, by implication from the public ownership, public 
nature, and public use of the property as revealed by the alle- 


gations of the joe tition ‘ 


Nashville v. Smith, 86 Tenn., 213, 216. 


If Property clearly hable to taxation, had the 
Legislature chosen to tax it, may be thus excluded 
by implication from the general terms of a revenue 
statute broad enough to embrace it, Upon the ground 
that the Legislature is not to be held to intend to 
tax it, because of its publie nature, ownership, and 
use, there would seem to be no difficulty in execlud- 
Ing from the general terms of such statute by like 
construction subjects that are not within the juris- 
diction of the State. 


[t is to impute folly or ignorance to the Legis- 
lature to construe a general revenue statute to em- 
brace subjects not within reach of the State’s tax- 
ing power. 


This the Courts are reluctant to do. 


Ogden v. Sanders, 12 Wheat., 212. 
Cooley on Const. Lim. (5th Ed.), p. 219. 


Is it not “reasonable to suppose” that it was 
“not within the intent of the Legislature” to tax 
interstate business, lying entirely bevond the State’s 
jurisdiction, however general may have been the 
terms of the statute? 


If ‘it cannot be supposed that the Legislature 
would ever lay the burden of taxation upon public 


property,” ‘however veneral heey he the enumecra- 
tion of Property fen] taxation. — wine it be supposed 
threat it Wiis Intended to tax a subject wholly beyond 


State jurisdiction ? 


Is it not “the reasonable conclusion” that sub- 
jects not within the State’s jurisdiction were “ in- 
tended to be excluded,” and should not the law 
‘be administered as excluding” them? 

lf the publie nature, use, and ownership of 
property are sufficient reasons for excluding it from 
the operation of general revenue laws, why is not 
the fact that the subject does le within the juris- 
diction of the State’s taxing power, sufficient for 


that purpose ? 


lt Is all elementary principle of constitutional 
law that a statute should never be declared uncon- 
stitutional unless that result is absolutely unavoid- 
able. 


The Court must avoid that result by construc- 
tion of the statute. if that be possible. 


There must be no reasonable doubt of the in- 
firmity of the statute, or the Court will not pro- 
hnoulce its invalidity. 

Cooley, Const. Lim. (5th Ed.), p. 218. 
Fletcher v. Peck. 6 Cranch, 87 


Townsend v. Sharp, Cooke ( Tenn }), 300. 
Arrington v. Cotton, 1 Bax. (Tenn.), 319. 


Undoubtedly the State Courts would have con- 


strued the provisions of both the Acts ot ISS7 and 
1889, affecting express companies, to apply to and 
embrace internal business alone. 


This is, Moreover, the true construction of both 
these statutes. 


The State authorities do not now. and never 


have, contended for any other construction. 


It Is the fav-payer who seeks to have such con- 
struction put upon the language of the statutes as 
will destroy them entirely. Ile seeks to avoid, in 


this way, not the illegal, but the legal burdens of 


tuxation: not alone the tax Upon interstate com- 
merce, but that upon internal business also. 


In regard to the Act of 1889, its language leaves 
no room for doubt or construction. 


Its purpose was to define internal business and 
to lay the tax Upon that and nothing else. 


If there be such thing as internal business, dis- 
tinct an separable from interstate COLNE, this 
Act has deseribed it. and contined the tax to that 
internal business. 


This Court has said, in a recent case, 6 af las 
often been held, and there can be no doubt about it, 
that there és a commerce wholly within the State 
which is not subject to the constitutional provision.” 


Railroad v. Mississippi, 133 U. 8., 587-595. 
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If this Act of 1889 does not detine with pre- 
cision this internal business, the existenee of which 
is thus recognized by this Court, then we submit 
no words or combination of words can accomplish 
that result. 


The Cirreutt Judge held that this Aet excluded 
interstate business. He said: 


“THIS TAX MAY BE AVOIDED SHOULD NO PACK- 
AGES BE BORNE FROM ONE POINT TO ANOTHER IN 
THE STATE.” 


This 1s the eruecin! test of the character of 
the statute, and settles beyond dispute that it does 
hot embrace interstate COLLIMIICTEe, but covers only 


internal business. 


After it has been determined that the Act of 
ISS clearly defines internal business. and taxes 
that alone, excluding all interstate commerce from 
its operation, it would seem no Federal question 


eould ALISC tLpon this branch ot the CASC. 


The other complaints mince against this Act of 
ISSO, and the tax Linposed D\ it, depend Upon con- 
siderations of State polley, in regard to which this 
Court will follow the decisions of the State Courts. 


It is insisted that this tax is unconstitutional 


because 


the entire gross earnings of the companys business for the 


transportation of packages from one point in the State to an- 
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other point in the State will not pay the tax exacted by the 


State for carrving on the business. 


This COMPANY hot receiving net profits enough for packages 
transmitted from point to point within the State of Tennessee 
to pay said tax of $5,000, the incidence of the tax must fall on 
the receipts or profits of the company for business outside the 


limits of the State.! 


The answer to this contention is that the led- 
eral Courts cannot afford relief Avast a State tax 
that Violates ho pron ision of the Federal Constitu- 
tion or laws, ‘‘however unjust, OPPLresslve, ana 
onerous. | 


Kirtland v. Hotchkiss, 100 U. S., 491. 
Memphis Gas-light Oo. v. Taxing District, 109 U. S., 398 


Can the constitutionality of the tax, or of the law 
ln posing it. be made to depend Upon the ability of 
the taXx-paver to get enough ~ LPOSS earnings or 
‘net profits’ out of the particular business upon 
which it laid to pay it?) It may be that the Leg- 
islature has not levied the tax wisely, or that the 
taX-payer has not conducted his business success- 
fully, but the validity of a tax cannot be affected 
by such considerations. 


The tax-payer’s escape from a losing business 


is to abandon it. 


There is no necessity laid upon this express com- 
pany to engage In internal business within the 


—- 
‘ 


State of Tennessee. 


'Trans., pp. 8, 9 
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Can the suggestion that the company may be 
compelled to apply some of the earnings of its in- 
terstate business to the payment of this tax on its 
internal business have any weight in this connec- 
tion ? 


W ould the tax be void if the company chooses 
to pay it out of the earnings of its interstate busi- 
ness, but valid if paid out of funds realized from 


other sources ? 


The Cireuit Judge held that the tax was laid 
upon internal business alone, and that its incidental 
effect upon interstate business did * not necessarily 
invalidate the tax, perhaps, but declared it void 
for reasons thus stated: 


But is not this provision of the statute a mere device to fasten 
the tax upon the company? It is no exercise of the police 
power of the State. If the tax be paid, it makes not the 
slightest difference whether the packages taken up and delivered, 
and carried between and at points in the State, be one or a 
million. It is not a tax regulated by the amount of business, 
It is as much if one package be carried as if ten million go. A 
package of a dime ia value carried five miles may involve a 
license fee of $1,000 or $3,000, depending altogether on the 
length of the line of transportation used by the company. The 
length of line used is the measure of the tax. This cannot be 


the standard. 


The answer to this position is conclusive. 


This CAPPESS COMMpPany Was 2 forelen corporation, 
that could not engage in internal business within 


‘ 
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the State of Tennessee without the consent. either 


express or ln plied, of that State. 


The State could have excluded 1t entirely, and 
therefore eould lin pose such terms as she close for 
its admission. 

Paul v. Virginia, 8 Wall, 168. 
Liverpool & London L. & T. Ins. Co. v. Oliver, 10 Wall., 566 
Ducat v. Chicago, Id., 410 


Cooper Mfg. Co. v Ferguson, 113 U.5&., 727 
Penn. Cent. Sil. M. & M. Co. v. Pennsylvania, 125 U.S., 181. 


The terms imposed, if that were material, are 
such as are laid Upon residents of the State, and 
are entirely within the COMLPCTCHE of the State 


Legislature. 


There is no limitation upon the power to tax 
privileges that are within the State's jurisdiction. 
(Ante, p. 21.) 


The Legislature hay adopt any measure or 
standard it chooses for this class of LANES, 


State v. Schlier, 3 Heis., 281. 
Fulghum v. Nashville, 8 Lea, 635 


Although the Cireuit Judge construed the Act 
as embracing only internal business, yet he declared 
it void as “‘a mere device to fasten the tax Upon 


the company.” 


Conceding that itisa “device’’ of that character. 
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is there any constitutional or other objection to its 


validity ? 

So long iis the State confines her leoislation to 
subjects within her exclusive jurisdiction, may she 
hot udlopt such “devices” law fully ? 

The learned Cireuit Judge doubtless had ‘in 
TH i class of decisions of this Court i Which 
State laws were declared unconstitutional, because, 
under pretense of lawful exercise of police power 
over the subjects of interstate commerce, they im- 
posed illegal burdens and restrictions upon that 


COME rCE., 


This line of cases Is reviewed by Mr. Justice 


Harlan in Winnesota v. Barber. 136 U.S.. 317. 


They have no application to this case. Here 
the tax is laid wholly upon internal business. ‘That 
business is within the exclusive jurisdiction of the 
State. The Federal Grovernment has ho power to 


control or regulate it to any extent. 


If the State must be denied the power to tax its 
own internal business because the exercise of that 
power Tas ly possibility affect incidentally inter- 
state commerce, then the State's power in this re- 


ear is subjected to Federal control. 


One other objection to the validity of this tax 


will be noticed. 


>< 
cs ae 


The express company insists that it has rendered 
this tax illegal as to itself by the method it has 
udopted for conducting its business. 


The company transacts its internal and inter- 
state business by means of the same offices, agents, 
and wagons. 


; 
[It admits that it could employ distinct offices, 
agents, and wagons for each class of business, but 
insists that it would be inconvenient and expensive 
for it to do so. ; 


It contends that the fact that it has thus com- 
mingled its internal with its interstate business 
renders it unlawful for the State to tax its internal 


business, and therefore exempts it entirely from 
State taxation. 


It is obvious that this contention, if sustained, 
makes the taxation of this COMpany dependent, 
not upon the legislative will, but Upon its own will 
and choice. 

This would invest this company, and all engaged 
in like business, with the power to evade at will 
any and all laws devised for taxation of their in- 
ternal business. 


It is clear that this company would be liable for 
this tax if engaged alone in internal business. Can 
it create for itself an exemption from State taxation 
upon its internal business by doing some interstate 
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business also? How much interstate business will 
suffice to create the exemption? Would not a sin- 
cle package be sufficient? How can the State pre- 
vent this commingling of the two classes of busi- 
ness? If this bea sufficient answer to the claim 
of the State to tax internal business, would it not 
likewise be a conclusive answer to the claim of the 
Federal Government to tax interstate business ? 
This company not only insists upon the right to 
engage in internal business without paying taxes 
to the State, but asserts an exclusive right to do so 
along all lines of railway upon which it transacts 


business. 


The bill states: 


Said contract (with the railway companies) provides for the 
conduct of all the ecpress business along said route by said express 


lusion of all other companies, and 


company (complainant) to the ex 
your orator is advised that said contract contemplates the es- 
tablishment of offices at all points, and carrying on an express 
business at and forwarding articles between all points along said 
route by the express company. Your orator further shows that 


said contract does not expire until December, 1891. 


If sustained in this. the express company can 
wrest from the State the entire power to tax in- 
ternal commerce of the character that it conducts. 


Telegraph companies, telephone companies, and 
Pullman ear companies could, in like manner, with- 
craw themselves from all State taxation. 


These companies would recelve full protection of 


«) 
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State laws, but pay ho part of the burdens of State 
government. 


They would compete in internal business with- 
out paving taxes with those who clic pay TAXES. 


All that has been said about the tax imposed by 
the Act of 1889 applies to the tax lin posed by the 
Act of 1887. if the latter Act be construed to em- 
brace only internal commerce. 


(2) 


But it ether of said statutes embrace S OF applies 10 
mnterstate as Wwe li as interna! CONLULET CE, then, the 


two subjects being distinct and separable, the statute 


may he void as to the one and valid as to the other. 


The language of the Act of 1889 so clearly em- 
braces and applies to internal business alone that 
it requires no discussion here. 


If it should be determined that the Act of 1887 
embraces and applies to interstate as well as in- 
ternal business, then it 1s conceded that it 1S un- 
constitutional so far as it affects interstate business. 


On the other hand. it is contended that the Act 
is valid in its application to internal business. 


The two subjects—interstate commerce and in- 


ternal commerce—are necessarily distinct and sep- 
arable. The former is the subject of Federal, and 
the latter of State, cognizance and regulation. 


A statute hay be valid as to one of two subjects 
embraced, though void as to the other, provided 
the subjects are distinct and separable. 
Albany County v. Stanley, 105 U. 8, 305. 


Bank v. Dudley, 2 Pet., 492. 
Packet Co. v. Keokuk, 95 U. 8. 80. and other cases 


If there are any exceptions to this rule, they must be cases 
only where it is evident, from a contemplation of tue statute 
and of the purpose to be accomplished by it, that it would not 
have been passed at all, except as ap entirety, and that the 


| 


ceneral purpose of the Legislature will be defeated it it shall be 


held valid as to some cases and void as to others 


Cooley on Con. Lim, pp. 215, 216. 


J 
4 There are several decisions of this Court which 
appear to be directly in point. 


In W. {] Tel. (0. vs eras. LOD . .. 460). a 
State statute that lm posed i pry ilege tax of one 
cent upon all full-rate, and one-half cent upon all 


less than full-rate telegraphic messages, was held 
vold as to interstate and valid as to internal busi- 


less, 


The language of the statute was broad and gen- 


eral. covering both classes ot business. 


Further illustration of the same principle may 
be found in the following cases: 


2 State Freight Tax Cases, 15 Wall., 232. 
m1 W. U. Tel. Co. v. Massachusetts, 125 U. 8 , 530. 

W. U. Tel. Co. v. Pennsylvania, 128 U. §., 39, 40. 
Ratterman v. W. U. Tel. Co., 127 U.S., 411. 


s>,? 
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It would seem that it 1s the duty of the taXx-paver 
to make the separation between his interstate and 
internal business, tle alone Call make that sepa- 


ration. 


A fortiori it is his duty not to mingle the two 
classes of business unnecessarily or fraudulently. 
If it is not his duty to separate the two classes ot 
business, or not to intermingle them, then he may, 
by producing confusion, defeat his own taxation. 


To avoid this tax it is only hecessar to refrain 
from internal business. Interstate business may 
be freely prosecuted without paving any tax. 


The CAsSe of Leloup vi Mobile. 1? 4 op -. Is not in 
econfiicet with appellants’ contentions in this case. 


In that case the State Court had construed the 
ordinance to embrace interstate commerce. This 
Court was concluded by the decision of the State 
Court upon that point. 


In this case it is clear that the State Court would 
construe the statutes as excluding interstate busi- 


hess. 


The plea held sufficient in that case did not show 
that Leloup engaged in other than interstate busi- 
ness. ~ 

The plea, if true, presented an unquestionably 


good defense. 


See Rs pa 


‘>™= 
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The sufficiency of that plea Wiis the question in- 


volved in) that Case. 


The case is authority for the proposition that a 
city ordinance lin posing a license tax, 11 general 
terms, Upon telegraph companies is void In its ‘lp)- 
plication to a Company, or its agent, engaging alone 


in interstate business. 


This is the extent of the decision, though the 
language of the opinion has been supposed to vo 


further. 


The case presented by this record is one in which 
the CXpress COMPANY engaged in both internal ancl 
interstate business. It could have engaged In 
either without the other. The question presented 
is Whether it can thus evade the tax laws of the 
State, and create for itself exemption from State 
taxation upon its internal business? In that ease 
there was an effort to burden an already overtaxed 
business. In this case the State merely seeks to 
reach an internal business, protected by her laws, 
that is almost, if not entirely, free from any burden 


of taxation. 


Appellants insist the bill should be dismissed, 
and judgement pronounced in their favor for the 
taxes enjoined. 

G. W. PICKLE, 
Attorney-general for the State of Tennessee. 
} 


ARTICLE II. 

Sec. 28. All property, real, personal, or mixed, shall be 
taxed, but the Legislature may except such as may be held by 
the State, by counties, cities. or towns. and used exclusively for 
public or corporation purposes, and such as may be held and 
used for purposes purely religious, charitable, scientific, lit- 
erary, or educational, and shall except one thousand dollars’ 
worth of personal property in the hands of each tax payer, and 
the direct product of the soil in the hands of the producer and 
his immediate vendee. All property shall be taxed according 
to its value, that value to be ascertained in such manner as the 
Legislature shall direct, so that taxes shall be equal and uniform 
throughout the State. No one species of property from which 
a tax may be collected shall be taxed higher than any other 
species of property of the same value. But the Legislature 
shall have power to tax merchants, peddlers, and privileges in 
such manner as they may from time to time direct. The por- 
tion of a merchant's capital used in the purchase of merchan- 
dise sold by him to non-residénts and sent beyond the State, 
shall not be taxed ata rate higher than the ad valorem tax on 
property. The Legislature shall have the power to levy a tax 
upon incomes derived from stocks and bonds that are not taxed 
ad valorem. All male citizens of this State over the age of 
twenty-one years, except such persons as may be exempted by 
law on account of age or other infirmity, shall be liable to a 
poll-tax of not less than fifty cents nor more than one dollar per 
annum. Nor shall any county or corporation levy a_poll-tax 


exceeding the amount levied by the State. 


Acts of 158;. 
CHAPTER 1. 


AN ACT to provide Revenue for the State of Tennesse: ane 
counties tneres 
SECTION 1. Be it enacted by the General Assembly of the State 
of Tennessee, That the State tax on every one hundred dollars’ 


worth of taxable property shall be forty-five cents for the year 


1887, and for every subsequent year thereafter; thirty cents of 


which shall be for State purposes, and fifteen '5) eents for 
school purposes. 

Sec. 2. Be it further enacted, That the several County Courts 
of this State be, and they are hereby, authorized and empow- 
ered to levy an annual county fax on every one hundred dol- 
lars worth of taxable property, not exceeding the State tax, 
and exclusive of the tax for publie roads and schools, and in- 
terest on county debts, and other special purposes; Provided, 
That no county in this State shall levy more than one privilege 


= ae 
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tax on merchants, and that not more in the aggregate than the 
privilege tax levied by the State. | 

Sec. 3. Be it further enacted, That all merchants shall pay ad 
valorem tax upon the average capital invested by them of forty- 
five cents on each one hundred dollars; thirty cents of which 
shall be for State purposes, and fifteen cents for school purposes, 
and a privilege tax of thirty cents on each one hundred dollars’ 
worth of taxable property, ten cents of which shall be for school 
purposes and twenty cents for State purposes; Provided, That 
such privilege tax, without regard to the length of time they 
do business, shall in no case be less than five dollars, which five 
dollars is tu be paid when the license is taken out, and in case 
of those whose privilege tax amounts to more than five dollars, 
the five dollars paid shall be a credit when the balance of the 
tax is paid. 

Sec. 4. Be it further enacted, That the rate of taxation on the 
following privileges shall be as follows (per annum). Where 
the population is referred to it shall be controlled by and _ re- 
fer to the Federal census of 1880: 


= 


ARTISTS AND PHOTOGRAPHERS. 

In cities, towns, and taxing districts of over 10,000 

inhabitants, each, per ANNUM............csecccevccccecces $50 00 
In cities, towns, and taxing districts of 5,000 to 10,000 

inhabitants, each, per ANNUM. ..........00..seceeeseceeess 25 O00 
In cities, towns, and taxing districts of 3,000 to 5,000 

inhabitants, each, per annum ........ jetnennnen 15 00 
[In cities, towns, and taxing districts of 1,000 to 3,000 

inhabitants, each, per ANNUM) ..........cccccceseceeceees 10 O00 
In cities, towns, and taxing districts of 1,000 inhab- 

ROR, GUE, OI DE i siscccetsienscccccsencdes'acnmen 6 00 
In counties outside of incorporated cities, towns, or 

taxing BIG ORE OL OEE ER RPP REE eR ETE 5 00 
Persons (other than artists and photographers of this 

State) soliciting pictures to be enlarged outside of 


tints RGte, GRO, POT MMMM iss onde: occcee. ccconccctabacs 10 00 


ARCHITECTS, CIVIL AND MINING ENGINEERS. 


Architects and civil and mining engineers ........ elcid 25 00 


AUCTIONEERS 


In cities, taxing districts, or towns of 40,000 inhab- 


itants or over, each, per ANNUM ........ cccescersceees 50 00 
In cities, taxing districts, or towns of 30,000 to 40,000 
inhabitants, each, per ANNUM .............cccceseeseees: 10 00 
[n cities, taxing districts, or towns of 20,000 to 30,000 
inhabitants, CACh, POF ANNUM .........cccleccccccccscees 30 O00 
In cities, taxing districts, or towns of 10,000 to 20,000 
inhabitants, each, per ANNUM ..............eceececceeee: 25 00 
[In cities, taxing districts, or towns of 5.000 to 10,000 
inhabitants, each, per annum ..... onesemmenain alee 15 00 
In cities, taxing districts, or towns of less than 5,000 
inhabitants, each, per annum ...........  ..csscecseeees 10 00 


AUCTION AND COMMISSION MERCHANTS, 
The same as charged other merchants. 


BANKS AND BANKING, AND INSURANCE COMPANIES DOING BANKING 
BUSINESS, 


In cities, taxing districts, or towns of 40,000 inhab- 
itants, or over, each, per ANDUMD...........0.e.cseeees $600 OO 


ac eee 


In cities, taxing districts, or towns of 30,000 to 40,000 
inhabitants, each, per annum ...........ceeeee eeeees .. $500 00 
In cities, taxing districts, or towns of 20,000 to 30,000 
inhabitants, each, per annum ............seceeeee coors: 
In cities, taxing districts, or towns of 10,000 to 20,000 


350 OO 


inhabitants, each, per anNUM —....... see ee eeeeeeeeeess 950 00 
In cities, taxing districts, or towns of 5,000 to 10,000 
inhabitants, each, per annum ................cceseseeee: 150 00 
In cities, taxing districts, or towns of 5,000 inhab- 
itants and under, each, per annum................s.06 100 00 
BREWERS. 
In counties of 60,000 inhabitants, or over, each, per 
EE <“capidsletitbvcknens ‘ccstveeticeutesous a ik ie eens 150 00 
In counties of less than 60,000 inhabitants, each, per 
100 00 


ANNUM = ..ceseeses coeeecs WHTTITITILIT TTT rrr 


BROKERS. 
(Other than real estate or merchandise, and paying tax as 
bankers. ) 
In cities, taxing districts, or towns of 20,000 inhab- 
itants, or over, each, per annum. ..............csseeee $300 00 
In cities, taxing districts, or towns of 10,000 to 20,000 
inhabitants, each, per annum ................seccsseeees 200 00 
In cities, taxing districts, or towns of less than 10,000 
inhabitants, each, per annum. .............0.66 see 100 00 


REAL ESTATE BROKERS AND AGENTS. 
$25.00 and one per cent. on commissions, and they shall file 
a bond as required of merchants. 


LAND STOCK COMPANIES, 
Shall pay a tax of $25.00 and one per cent. per annum on all 
their commissions made, and shall be required to make quar- 
terly reports to the County Court Clerk of the amount of sales 


made. 
BILL POSTERS. 


In cities, taxing districts, or towns of 15,000 inhab- 
itants, or over, each, per annum..... ............0000+ $40 00 


BUTCHERS 
This includes all offices, stalls, and stores for the sale of fresh 
meat at netail. 
In cities, taxing districts, or towns (or adjacent 
thereto) of 20,000 inhabitants, or ever, each, per 
I ccncicitdubicsdtenidiatncunceecee vetacntanndesinieeee $50 OO 
In cities, taxing districts, or towns (or adjacent 
thereto) of 10,000 to 20,000 inhabitants, each, per 
DEE dccinittcitacisictdddabtnissccasunccccesetanumiaaeea 30 OO 
In cities, taxing districts, or towns (or adjacent 
thereto) of 5,000 to 10,000 inhabitants, each, per 
I iad i cn niente pnenebensissbeekncceseneeeee 20 00 
In cities, taxing districts, or towns (or adjacent 
thereto) of 1,000 to 5,000 inhabitants, each, per 
a ca cn ka ee 10 OO 


No tax to be collected from butchers in towns of population 
of less than 1,000; Provided, That nothing in this section shall 
be construed to include farmers or producers who may sell their 
own products at wholesale or retail. 

BOARDING HOUSES 


Kept for transient customers. 
In cities, taxing districts, or towns of 20,000 inhab- 
itants, or over, each room, per aNDUM...........6.008 $2 00 
In cities, taxing districts, or towns of 5,000 to 20,000 
inhabitants, each room, per annum........ ...00. sees 1 50 
In cities, taxing districts, or towns of 2,000 to 5,000 
inhabitants, each room, per annum..............0e000 1 00 
In cities, taxing districts, or towns of less than 2,000 


inhabitants, each room, per annUM. ...........ceeeeees 50 


BILLIARDS. 
See games. 
CIGAR STANDS 


Charged as other merchants. 
COTTON SEED OIL MILLS 


Shall pay on 2 press mill, per annum...............00006. 20 00 
Shall pay on 4 press mill, per annum...............ee0e+ 40 00 


— on 


Shall pay on 5 press mill, per annum ...... limiedal 

Shall pay on 6 press mill, per annum............-...-+5 

Shall pay on 7 press mill, per annum. ...... eee er 

Shall pay on 8 press mill, per annum ........ 

Shall pay on 9 press mill, per annum.................068. 

Shall pay on 10 press mill, or over, per annum........ 

COTTON COMPRESSES. 

Tax as other property, and compresses pressing one 
bale and under 20,000 bales, per annum.......... 

20,000 and under 50,000 bales, per annum..... 


90,000 and under 100,000 bales, per annum ........ .. 
100,000 and under 200,000 bales, per annum...... 


$75 00 
iou OO 
OU) 
S00 OO 
pou OO 
5OO OO 


oe 


i> OO 
100 OO 
roo OO 
200 OO 


And an increase in tax in proportion as the number of bales 


increases above 200.000 bales. 


COMMERCIAL, MERCANTILE, OR MUTUAL PROTECTIVE AG! 
In cities, taxing districts, or towns of 20,000 inhab- 
itants, or over, on each office, per annum : 
In cities, taxing districts, or towns under 20,000 in- 
habitants, on each office, per annum....... ais 

COUNTY CERTIFICATES OR WARRANTS 
Dealers in not paying tax as bankers or brokers. 
In cities, taxing districts, or towns of 20,000 to 40,000 
inhabitants, or over, each, per aunum........... 
In cities, taxing districts, or towns of 20,000 to 40,000 
inhabitants, each, per annum ...........c.c.seceeeeeeee: 
In cities, taxing districts, or towns of 5,000 to 20,000 
inhabitants, each, per annum ..............+.. sida tie 
In cities, taxing districts, or towns of less than 5,000 
NN, CED, DOF BRAM o.ccccc. sccccsesccsceese: 


CIRCUSES AND EXHIBITIONS 
Circuses or exhibitions given by any portion of a cir- 
cus, whether horses are used or not, each day and 
night, or day or night, each............... 
Menageries, each day and night, each............ 
Circuses and menageries combined, each day and 
night, or day or night, each............. cece ceeceeeees 


NCTES 


S150 OO 


LOO OO 


S100 OO 


ot) OM} 


Po ()t) 
1o0 OO 


pO OO 


Bt cn ites 


Side shows and other shows and concerts in connec- 
tion with above, taxed separately under their ap- 
propriate heads if they charge a separate or addi- 
tional entrance fee: sleicht of hand and legerde- 
main, each day and night, or day or night, each 

Other exhibitions for profit (except circuses, menag- 
eries, theaters, ete.), except exhibitions purely for 


' 
hye 
tile 


~—— 


ritable purposes and tnose given DV amateurs or 
home troupes, each day and night, or day or night, 
Oakes ie ok 


eee eee 


7 
Per momtD...cccccces | te ainlgeanieaiaancs 
COAL AND COKE AGENCIES OR DEALERS. 


In towns, cities. or taxing districts of 50,000 inhab- 


tants, or over, each person, firm, agency, or cCor- 


In towns. cities. or taxing districts of ver 5.000 and 


. *- , . 
up to 50.000 inhabitants. each person. firm. agency, 
‘ . . 


In towns, cities, or taxing districts of less than 5,000 


‘ee ee @ @ 


Companies, persons, agencies, or firms selling coal or 
illuminating oils to the trade, or otherwise, man- 
ufactured in this State or elsewhere, in counties 
including cities. taxing districts, or towns of 40,000 
inhabitants, or over, each, per annum.. swctuaneee 

In counties. including cities, towns. or taxing districts 
from 20.000 to 40,000 inhabitants, eac! per annum 

In counties including cities, towns, or taxing districts 
from 10,000 to 20,000 inhabitants, each, per annun 

In counties including cities, towns, or taxing districts 
from 5,000 to 10,000 inhabitants, each, per annum 


In counties containing cities, towns, or taxing 


districts 
of 1.000 to 5.000 inhabitants. each. per annum..... 
In counties containing cities, towns, or taxing districts 


of less than 1.000 inhabitants......... SPS APS oh, = ee 


his clause has been deciared unconstitutiol 


$10 OO 


10 OO 
5O OO 


DO OO 


2) OO 


Nothing 


1,000 00 
HOO OO 
200 OO 
LOO OO 
5O OO 


Nothing 


—S 


Provided, ‘That this clause shall not apply to merchants, ete.., 
and retail dealers selling to consumers only; And provided fur- 
ther, It shall not apply to manufacturing firms, corporations, or 
their representatives, now engaged in the manufacturing of 
oils, greases, and lubricants, or local manufacturing enterprises 
in this State. 


DISTILLERS OF WHISKY AND BRANDY 


Distilleries with a capacity of 50 barrels and over 


DOP GAT, POL MUBMUM, 200000 rrovecerccecscccsscee: $150 00 
Distilleries with a capacity of from 20 to 30 barrels 

DOF GAY, POF ANNUM. ......0cccceccecercrcces: SESE Tap Vanes 100 00 
Distilleries with a capacity of from 10 to 20 barrels 

SAE, COE RUMIED on cern sysnnccncsscccssosonvessesns sen 75 00 
Distilleries with a capacity of from 5 to 10 barrels 

per day, per annum ..? ....... PORT R TE NE Ta e 50 00 
Distilleries with a capacity of from 2 to 5 barrels per 

Bs RT Ia ions cassie cc cnceccsccecces. VRE sei ed 5 00 


Distillers who manufacture for their own use, and those who 
sell to consumers, and have paid the State tax levied on whole- 
sale liquor dealers, shall not be required to pay this tax: Pro- 
vided, Said distilleries shall be in operation. 

EATING HOUSES. 
All public eating houses, except for religious or char- 
itable purposes, each, per annum...................006 $5 00 
ELECTRIC LIGHT COMPANIES 

Electric light companies shall be taxed at $1.00 per are light, 

per annum, to be paid by the company. 
FEES. 

All parties, banking associations, or brokers, or their agents, 
buying, or attempting Lo buy, the fees of any officer or witness 
accruing in any of the courts of this State, sball pay tax as fol- 
lows : 

In counties of 40,000 inhabitants or over. each. per 

Dt Mi ieiecneckakns sncnbtnebneecés eocaber sia inaeu S500 OO 
In counties of less than 40,000 inhabitants. each. per 

Os ek “Cuakawes sees a 300 00 


7 eee dae eae 


—s 
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rERIRIES 


xcept those run by hand, with oars, when the landings in 
this State are at or within five miles of taxing districts, cities, 


or towns, 


Cities, towns, or taxing districts of 10.000 inhab- 


itants or over, each, PEP ANNUM ...cccccccccccescevccecs S50 OO 
At or within five miles of cities, taxing districts, or 

towns of 5,000 to 10,000 inhabitants, each. per an- 

BOE ccisceins ‘ne inks ceudectededennecmsauine Deviation 50 OO 
At or within five miles of cities, taxing districts, or 

towns of 1.000 to 5,000 inhabitants. each. per an- 

ON ile ial: a is seal 20 OO 
At or within five miles of citl =. taxing districts. or 

towns of less than 1,000 inhabitants, each, per an- 

URE: 6s i die ceiaiie saan « oe vecaebnunaieeaaa 15 OO 
All ferries taxable under this Act, more than five 

miles from a town, city, or taxing district............ i0 00 

FRUIT STANDS 
‘Taxed as other merchants. 
FUTUR : 

Keach person, firm, company, or corporation dealing 

therein, and each branch or agency of each firm, 

company, or corporation, per annum roscesdeense: Ee 


(;AS CONPANTES 


In cities, taxing districts, or towns of 40.000 inhab 


itants or over, per annum. 600 00 


In cities, taxing districts, or towns of 20,000 to 40,000 
inhabitants, per annum .. .......6.. ee HOO OO 


In cities, taxing districts, or towns of 10,000 to 20,000 


inhabitants, per annum............ 200 OO 


In cities, taxing districts, or towns of 5,000 to 10,000 
inhabitants, per annum ........ alt ree 4 
In cities, taxing districts, or towns of ©0U and less 


than 5.000 inhabitants, DOF BBNUM.....c000se008 25 OO 


“eee ee 


a 


GAMES 
Billiard tables, pool tables, flying jennies, bagatelle 
tables, Jenny Lind tables, and ten-pin alleys, roller 
coasters, on each, in cities, taxing districts, or towns 
of 20,000 inhabitants or over, each, per annum..... $50 O00 
In cities, taxing districts, or towns from 10,000 to 


20,000 inhabitants, each, per annum..... ies » OO 


In cities, taxing districts, or towns of 5,000 to 10,000 
inhabitants, each, per annum ..........4--. esse eee 9 00 
In cities, taxing districts, or towns of 

inhabitants, each, per annum ............... 15 00 


In cities, taxing districts, or towns of less than 2,000 


inhabitants, each, per annum ...............ssee.. 10 00 
In counties outside of towns, cities, and taxing dis- 

tricts, each, per ANNUM. ........60.. sees seve. 10 00 
All devices used by persons as a source of profit to 

themselves, such as throwing balls at wooden figures, 

or any other object, throwing rings, or any other 

device of like nature.............. Piekcsunis LO Ob 

And said tax shall be paid by every saloop-keeper or other 
person who keeps any of the above in connection with his or 
her business, and for the use of the public, whether the same is 
charged for or not. 

HOTELS AND TAVERNS. 

Each room, except two, per annum.......... $2 00 

Hotels kept at places for summer resort to be taxed as other 
hotels, but may be paid monthly. 

HUCKSTERS. 

Taxed as other merchants. 

Persons who travel around their counties collecting up market- 
chickens, butter, eggs, rags, fruits, etc., and such things as 


ee 


ing, 
they carry to market, are not subject to a tax either as huck- 
sters or peddlers. 
ICE—DEALERS IN 

Each person, or firm, or corporation, selling imported 

or home ice to the trade— 
In cities, taxing districts, or towns of 40,000 inhab- 

ne Pe evicccessicscecesiccsseccecss $100 00 


= ~ 


eS 


In cities, taxine districts, or towns of 20,000 to 40,000 
inhabitants, per annum........ 2... 

In cities. taxing districts, or towns of 10,000 to 20,000 
inhabitants. per CN eee 6 eneseeussenes 

In cities, taxing districts, or towns of 5,000 to 10,000 
IBRARIRNED, POT MMU, .2<0c0ces secvescecccsncescsecntyins 

In cities, taxing districts, or towns of 2,000 and less 
than 5,000 inhabitants, per annUM..........eeeeee eens 

ln cities, taxing districts, or towns of 1,000 and _ less 
than 2,000 inhabitants, per annum 

Each person or firm retailing or selling ice from any 
carrunning upon any railroad in this State (in lieu 
of all other taxes) to be paid in any county in the 
State through which the ear runs. and in which 
such sale or sules may be made ~~ s@eee 060608 

Retail ice dealers running wagons in connection with 
their business (but in towns of less than 1,000 in- 
habitants, no tax shall be charged to retail dealers 
in SS eee pe ceecbeebéoceseeeans TYTTTTITTT peccescescecese 

INSURANCE AGENTS 

Each agent of mutual or assessment insurance com- 
panies, fire, accident, or life, in each county in 
which they do business, per annum, to be collected 


by the County Court Clerk ......... 


S75 00 


5O OO 


50 OO 


20 OV 


hy OO 


yO OO 


10 OO 


iO OO 


But nothing in this Act shall be construed so as to levy a tax 


upon insurance agents who are legally licensed to do business by 


the Insurance Commissioner. 
iTINERANTS 
All persons, whether physicians or not, either selling 
medicines or advertising their services, or both, by 
uppearing on the streets, or elsewhere, and making 
harangues for the purpose of advertising as afore- 
said, in each county, DOT AMON .0.00.000- cccovecocsenns 
INTELLIGENCE OFFICES 
Keepers of each, OO svciievisccncsccsscocssodenbenns 
LIGHTNING-ROD DEALERS 
; “es | 
Kach. per annum, in each county in which they do 


; 
EE ARDEA LIL! BELL LY ONE GAL MIME PS EEF 


$100 00 


1) OO 


100 OO 


=, ee 


LIVERY AND FEED STABLES 


On each stall, per annum. ............cssccccccesceccececcees - 1 00 


LIQUOR DEALERS 


Wholesale, each, per annum, and in addition taxed 
i emedane sombenne 200 OO 
Retail, taxed as other merchants, and in addition 
shall pay as follows: 
In cities, taxing districts, or towns of 5,000 inhab- 
Jtants OF OVET, PEF ANNUM ........ccceee cecceeeeeereceres 200 OO 
At any place not a city, taxing district, or town, or 
any citv, taxing district, or town of less than 5,000 
inhabitants, per annum ........ OR ae ORS a eae 150 00 


Persons selling liquor in quantities of a quart or more, ex- 
cept manufacturers who sell to be sold again, are wholesale 
dealers, and persons selling in smaller quantities than a quart 
are retail dealers; and the above tax on liquor dealers applies 
to all druggists, except in case of wine for sacramental purposes 
and alcohol for domestic purposes. Persons keeping a bar on 
steam-boats, flat-boats, or other vessels or water crafts, shall pay 
a tax of $300 per annum in lieu of all other taxes, to be paid 


in any county they may elect. 
LITIGATION. 


Each suit in law or equity, including applications 
for partition, to be paid by the unsuccessful party, 


CRHODE 10 COSC OF MALTILION.... 0. ...ccccscccrccccccceces oe $2 50 
Each indictment or presentment...... ..........200 see: 5 00 
Each appeal to Supreme Court in criminal cases, if 

defendant is unsuccessful...... P Nasudes di siete 7 50 
Each appeal on writ of error or certiorari from a Cir- 

cult or Chancery Court to Supreme Court............ 5 00 
Each appeal or certiorari from a Justice of the Peace 2 00 
Each case submitted under the small offense law ...... 2 00 
Each case before a Mayor or Recorder’s Court, or be- 

fore any Police Court having jurisdiction of offenses 

in any taxing district in the State, provided such 

tux cam be collected in MONEY .........scccccceccocsccere 1 00 


> ai 


a= 15 = 


(And said officer collecting said tax on litigation, and in said 
causes, and under the small offense act, and the officer holding 
the Police Court in the towns and cities in the taxing districts 
of this State, shall report the amount collected by them every 
ninety days, and pay the same over to the Cierk of the County 
Court, taking duplicate receipts, one of which shall, without 
delay, be forwarded to the Comptroller. No tax shall be paid 
on application for dower or homestead, and no tax on applica- 
tions of guardians to sell property for maintenance of wards or 
to entrench on property of wards, and no tax on suits brought 
by State, county, or municipalities to collect taxes. 

LUMBER DEALERS 

Lumber dealers who buy and sell sawed lumber, and dealers 

in saw-logs and staves, must pay privilege and ad valorem tax 


aus merchants. 
MARRIAGE LICENSE. 


Each (for school purposes, and the tax to be kept 


GOUNEY Jrocvccccescrecosoccsocesesec. tins snchuaninkenue aie 1 00 
PEDDLERS 

(Buying or selling for profit, or both. 
If on foot, in each county, each, per annum........... 10 00 
If with horse or vehicle, in each county, each, per 

SIO ii ss ctintiininmbiiiinns 7 i TN e er aaRee See HE SS 20 OO 
If with more than one horse, for each additional horse, 

in each county, each, per annum......... ‘eueneeue & 00 
Of patent medicines and nostrums, if on foot or horse, 

in each county, each, per annum.............ccceeeeees 40 00 
Of patent medicines and nostrums, if with horse and 

wagon, in each county, each, per ANNUM..........06. 100 OO 

PARKS 

Public parks (where visitors are charged an admission 

fee), each, per ANNUM.............cee0e: soassodebecubheds 100 00 
Base-ball parks (where an admission fee is charged), ' 

DOP QIU .ocrcccccccccscccsccecsccccccosescepecccescoseceses 150 00 

POOL-SELLING 

Kach person, company, firm, or corporation engaged 

CROTSER, GROM, POF DBBBMD. 000 ccc. rcccccces veasscsnssotons 300 00 


au» 14 ave 


PAWN-BROKERS 


In cities, towns, or taxing districts of 40,000 inhab- 


itants, or over, each, per ANNUM.............6. ceeeeee $100 
In cities, towns, or taxing districts of 30,000 io 40,- 

000 inhabitants, each, per annum.............-. 80) 
In cities, towns, or taxing districts of 20,000 to 50,- 

000 inhabitants, each, per annum.,............ee.eeeee. 70 
In cities, towns, or taxing districts of 10,000 to 20,- 

000 inhabitauts, each, per annum......... sha SARS 50 
In cities, towns, or taxing districts of 5,000 to 10,- 

000 inhabitants, each, per annum............00-- eee 30 
In cities, towns, or taxing districts under 5,000 in- 

habitants, each, per annum..... a ways 20 
In counties not in towns, cities, or taxing districts... 20) 


And in addition they shall pay a tax as other merchants. 
PLUMBERS AND GAS FITTERS 
Charged as merchants. 


RACE-TRACKS 


Tracks of one mile or more. each. per annum.......... S?00 
Tracks of half mile, each, per annum........... ........ L150 
Tracks of quarter mile. each. DOT QMMUM. 2002 woccooes LOO 


Book-makers on horse-races, each agent. firm. or 


person, corporation, or firms in each county. each. 


IN Sikes ccksedanitbacgekeed er cpdssescsonsccees aes: D5 
RAILROAD*TICKET AGENTS AND SCALPERS 
Except agents actually on line of railroad. 
In cities, towns, and taxing districts of over 20,000, 
DOR GRRE cncccccecstevccsacesseseccoceccocscccoseces eoeces HO 
In cities, towns, and taxing districts under 20,000. 
OS Fe le OU QUOI ia cvcniceciiincsvecccccccases: 90) 


RESTAURANTS. 


Same as hotels on each room, and in addition as follows: 
In cities, taxing distri¢ts, or towns of 20,000 inhab- 

itants, or vver, each, per ANNUM. ........ cece secceees $56 
In cities, taxing districts, or towns of 10,000 to 20,- 

000 inhabitants, each, per annum...................... 40 


> 


OU) 


(i) 


(i) 


0) 


tt) 


4) 
OU 


i} 
(4) 
(0) 


(i) 


OU 


0) 


O0 


OO 


In cities, taxing districts, or towns of 5,000 to 10,000 
inhabitants, each, per ANNUM...............cece-eeeeeees 
In cities, taxing districts, or towns of 2,000 to 5,000 
inhabitants, each, per ANMNUM...........0.6eceeeceeeeeres 
In cities, taxing districts, or towns of less than 2,000 
inhabitants, each, per ANNUM.........6666 6. ceeee eee 
In counties not in towns, cities, or taxing or taxing 


SAMPLE SELLERS 
Persons selling goods to consumers by sample, or tak- 
ing orders from consumers by sample, or taking 


measures, in each county, each, per annum.......... 


SECURITIES 
Dealers in (other than brokers or bankers 

In cities, towns, or taxing districts of 20,000 inhab- 
itants or over. each. three cents on each dollar em- 
ployed, but in no instance to be less than. per an- 
i a se 

In cities, towns, or taxing districts under 20,000 in- 
habitants, and in counties not in cities, towns, or 
taxing districts, one and one-half cents on each 
dollar employed, but in no instance less than, per 
nN ee 

SELLING FRUIT TREES AND SHRUBBERY. 

Each person, company, or firm, selling fruit trees or 
shrubbery, for each agent, in each county, per an- 
I ee ue ee 

SELLERS OF GOODS AT PUBLIC OUTCRY. 

(Other than auctioneers. ) 

Each person, or firm, in each county, per annum...... 

STOCKS AND BON DS 

Dealers in (other than brokers and bankers). Tax 

dealers in securities. 


SHAVING NOTES. 


$25 00 


Lb OO 


10 OO 


ae 


10 OO 


LO OO 


bO OO 


20 00 


lf 


ae 


OU 


15 00 


same 


on- 
— 
4) 


Taxed same as dealers in securities and stocks and bonds. 


—S oe 


. STREET-CAR COMPANIES, 


In cities, towns, or taxing districts of 20,000 inhab- 


eeeeeeeeeeweee* 2888 ££ 888 


itants, or over, each, per annum 
In cities, towns, or taxing districts of less than 20,- 
000, or over 10,000 inhabitants, each, per annum.. 


In cities, towns, or taxing districts of under 10,000 


s*eeeveevnvrev ee eP ewe awvneevreeeeeveeaee 


inhabitants, each, per annum 


SEWING MACHINES—DEALERS iN OR AGENTS, 


Selling sewing machines, either directly or by sam- 
ple, in counties of 40,000 inhabitants, or over, in 
each county, each agent and dealer, per annum.... 

Selling sewing machines, either directly or by sample, 
in counties of under 40,000 inhabitants, in each 
county, each, per annum 


*seeeeeeervreaeee ee eevee eenee eee eneeene 


S350 00 


150 OO 


DO OO 


20 OO 


10 OO 


(Merchants selling sewing machines upon which they pay a 


tax as on other merchandise. not to pay the tax required of sell- 


ers by sample; 
lished business place. ) 
SKATING RINKS 
In cities, taxing districts, or towns of 20,000 inhab- 
itants, or over, each, per annum................0.00: 
In cities, taxing districts, or towns of 10,000 to 20,- 
000 inhabitants, each, per annum 


“eee ee eevee eeeareaee ee 


In cities, taxing districts, or towns of 5,000 to 


“ee ee ee eeee ee ewneenenenee 


000 inhabitants, each, per anaum 
In cities, taxing districts, or towns of less than 5,000 
inhabitants, each, per annum 


eevee ee ee eee £8 © eee we weweaenweeneee 


In counties not in cities, towns, or taxing districts. ... 


SALE STABLES, 
Each stall, per annum. 


SHOOTING-GALLERIES AND STANDs, 


Each, per annum 


oer evr ee eeeeeeteeeeeeeeev ee ee eeee eee eeeeeeeeeeers 


STOCK-YARDS AND DEALERS IN STOCK 


Each pen, per annum 


THEATERS. 
In cities, taxing districts, or towns of 20,000 inhab- 
itants, or over, each, per annum 


‘eee @e wee ee ee eeaeeeeaneene 


Provided, They sell the same in any one estab- 


$150 OO 


io OO 


1 OO 


20 OO 
40 OO 


1 OO 


20 OO 


10 00 


500 OO 


=, 


[n cities, taxing districts, or towns of 10,000 to 20,- 
OOO inhabitants, each, OP GUIs 0 00 cc ccénesacannanes 
In cities, taxing districts, or towns of 5.000 to 10.000 
inhabitants, each. NNT III o0'ns oc ceencececcntsnsnunly 
[n cities, taxing districts, or towns of 3,000 to 5,000 
inhabitants, each. OEE GUBUEE scccccssccccccccess salem ess 
In cities. taxing districts, or towns of 1,500 to 3,000 
inhabitants. each. NP QUT cok cccccesccccces soezeenes 
In cities, taxing districts, or towns of less than 1,500 
inhabitants, each. ON CI iccn cesses ricccctccsciecernnee 
VARIETY THEATER ESTABLISHMENTS. 
SERGE, PON CU <icecisaascdeun grnccaue acces iectncurautenns 
WATER COMPANIES 
In cities, taxing districts, or towns of 40,000 inhab- 
itants, or over, DOP GMBURB sce ce ccascoccees santehdiais ‘casi caaiadien 
In cities. taxing districts, or towns of 
IRA DURRED, HOF CHI ocr ccnne: sddakiccsccncectcvcsneabint 
In cities, taxing districts, or towns of 10,000 to 20 000 
inhabitants, per annum......... Bae 
In cities, taxing districts, or towns of 5,000 to 10,000 
inhabitants, per annum......... silt o* elses: mateiine ake 
In cities, taxing districts, or towns of 500 and less 
than 5.000 inhabitants, PEF ANNUM. . 060 cece ee ee ees 
TELEPHONE COMPANIES 
Keach telephone DOK, POP MMMGMc icc ccvccvesceccencsduahane 
rELEGRAVPH COMPANIES 
For each office or station in a city, taxing district, or 
town of 40.000 inhabitants. or over. per annum.... 
In a city, taxing district, or town of 20,000 inhab- 
SGamtS, POF QMBUE cccccecccccsecscccccccccccsessonseetese ae 
In a city, taxing district, or town of 10,000 to 20,000 
inhabitants. DOP GRMWER cc co0ces: cccncccccoes covcdacsnquetes 
In a city, taxing district, or town of 5,000 to 10,000 


Inhabitants, per ANMUM......-.6. 0. ceeeeeeeeeeeeeeeeees sila 
In a city, taxing district, or town of 2,000 to 5,000 


SRMARCIRNOS, POF MUM ccenccsseccscoccccceccccscoceseenees 


20 


5OO 


600 


400 


%00 


100 


5O 


HOO 


300 


150 


HO 


10 


OO 


OO 


OU 


OU 


00 


OU 


OO 


OO 


00 


00 


OU 


HO 


OU 


00 


00 


00 


00 


ce yee 


VEHICLES 
If run for profit within the limits of this State, with- 
_out reference to the residence of the owner, drays, 
express wagons, and carts (except those of express 
companies and butchers paying a privilege tax, and 
except those of farmers or gardeners hauling their 
own produce ; also except those manufacturers 
hauling their own manufactured articles, except 
dealers delivering their goods), carts or wagons 
hauling coal or pig-iron as a business, shall pay, 
when drawn by one horse, each, per annum......... $1 00 
When drawn by more than one horse, for each addi- 
tional horse, CACh, POF QNMUM............sccccscccccees: 1 00 
Hacks, carriages, or wheeled vehicles carrying pas- 
sengers, that run for profit in this State, without 
reference to the residence of the owners, when 
drawn by one or mure horses, each, per annum...... 5 00 
Omnibuses, and transfer wagons, each, per annum ... 10 00 
Hacks, or other vehicles carrying express matter of any char- 
acter or value, in addition to the above, shall pay a tax of $10 
per annum in each county through which they may run. 


WAREHOUSEMEN 
Not paying a tax as commission merchants, each, per 
IED cov ccccncccnccencssanssndecccccecccesccccccscsncceceecee $50 00 


And this shall be instead of and cover all taxes for the sell- 
ing of produce or other articles stored in their warehouses by 
such warehousemen, but this shall not be so construed to ex- 
empt commission merchants from taxation as provided by law ; 
Provided, The tax herein levied on such warehousemen shall 
apply only to those carrrying on business in an incorporated city 
or town, or a taxing district, provided no tax shall be demanded 
of warehouses not charging storage. 

SEC. D. Be it furthe , enacted. That the following corporations 
shall pay directly to the Comptroller’s office the following taxes, 
and for the faithful collection of same the Comptroller is hereby 
required to enter into an additional bond in the penal sum of 
$100,000, and shall be entitled to a compensation of one and 


i r . ne - : ™ : . 
- 9 TR Ra ag ae A gah, A = Ne MBM on Be 2m a s tidiniiedeo do 


(ae 


one-half per cent., to be retained out of such collections, pro- 
vided no commissions for said collections are allowed other col- 
lectors or attorneys: 
EXPRESS COMPANIES 

(In lieu of all other taxes except ad valorem tax.) 
If the lines are less than 100 miles lone, per annum, $1,000 OO 
If the lines are over 100 miles long, per annum........ 3,000 OO 

The above tax only applies to express companies running or 


r boats, ete. 


doing business on cars « 
RAILROAD COMPANIES 
(Taxed according to statute. 
SLEEPING-CAR COMPANIES. 
Kach company doing business in the State, on each 


car, per annum os pané'tencs bubRiieesacenceualeas 4a ee 


TELEGRAPH COMPANIES 

Taxed according to statute, ) 

Sec. 6. Be it further enacted, That all insurance companies 
shall pay directly to the Insurance Commissioner the following 
taxes in lieu of all other taxes: 

Life (foreign), 24 per cent. on gross premium receipts, paya- 
ble semi-annually. 

Fire (foreign), 2} per cent. on gross premium receipts, paya- 
ble semi-annually. 

Home fire and life, 145 per cent. on gross premium receipts, 
payable semi-annually. 

SEC. 7. Be if further enacted. That the income derived from 
all shares of stock in any corporation which are by their char- 
ters exempt from an ad valorem tax, or from bonds exempt from 
any such tax, shall pay a tax of five per cent. per annum upon 
the amount of such income. 

Sec. 8. Be it further enacted, That any and all parties, firms, 
or corporations exercising any of the foregoing privileges must 
pay the tax as set forth in this Act for the exercise of said priv- 
ilege, whether they make a business of it or not; and this Act 
shall not be so construed as to exempt any person, firm, or cor- 
poration whatever exercising any of the foregoing privileges 


from the payment of the tay herein pres ribed for the exercise 


of said privilege, except as herein provided ; and it is hereby «ce 


| . ’ . . " } . . . 
clared a misdemeanor for exercising any of the foregoing privi- 
. ’ ° ; ’ } ° | . . 
leves without first paving the tax prescribed for the exercise ol 
said privilege; and all parties so offending shall be liable 1 


iit? ihe } i ior a 


fine of not less than fiftv nor more than five hundred dollars. 


SEC. 3. Be if firthe ?° enacted. Phat all laws. ' I parts of laws. 


in conflict with this Act be, and the same are her D i aled, 
and that this Act take effect from and af 
lic welfare requiring it. 
Passed March 26th, 1887. 
L. W. EWING, 
Spe the of the Si atte, 
WwW. L. CLAPP. 
Speake) of the House of Repre sentati 
Approved March 29th, 1887. 
ROBT. L. TAYLOR, 


(07 Cra. 


Acts 1s, 
CHAPTER 44. 
AN ACT to facilitate the Collection of Reve 
Secrion 1. be it enacted by the General 


of Tennessee, That in all eases in which 


I] he Stat 
Aare jit Hi (of ait Sate 


an otheer charged Ly 
law with the collection of revenue due the State, shall institute 
any proceeding or take any steps for the collection of the same, 
alleged or claimed to be due bv said officer from any citizens, 
the party against whom the proceeding or step is take 
if he conceives the same to be unjust or illegal, or against any 
statute or clause of the Constitution of the m=taAte, pity the Sime 
under protest, and upon his making such pred ment the ofheer or 
Collector shall pay such revenue into the State Tr asury, giving 
notice at the time of payment to the Comptroller that the same 


was paid under protest ; and the party paying said revenue 


may, at any time within thirty days after making said payment, 
ana not longer thereafter, sue the said officer having collected 
said sum, for the recovery thereof, and the same may be tried 
in any Court having jurisdiction of the amount and parties, and 
if it be determined that the same was wrongfully collected as 
not being due from the said party to the State for any reason 
roiling to the merits of the same, then the Court trying the case 
may certify of record that the same was wrongfully paid, and 
ought to be refunded, and thereupon the Comptroller shall issue 


‘ ‘ 


his warrant for the same, which shall be paid in preference to 
other claims on the Treasury. 

Sec. 2. Be it further enacted, That there shall be no other 
remedy in any case of the collection of revenue, or attempt to 
collect revenue illegally, or attempt to collect revenue in funds 
only receivable by said officer under the law, the same being 
other or different funds than such. as the tax-payer may tender 
or claim the right to pay, than that above provided, and no writ 
for the prevention of the collection of any revenue claimed, or 
to hinder and delay the collection of the same, shall in anywise 
issue, either injunction, supersedeas, prohibition, orany other writ 
or process whatever, but in all cases in which for any reason any 
person shall claim that the tax so collected was wrongfully or 
illegally collected, the remedy for said party shall be as above 
provided, and in no other manner. 

Sec. 3. Be it further enacted, That in all such cases, if the 
Court shall certify of record in the cause that it appears from 
the evidence before the Court that the officer against whom said 
suit is brought has acted in good faith, and has defended said 
suit with proper diligence and care, the necessary cost of said 
cause shall be taxed as now provided by law in criminal causes, 
and be paid by the State. 

Sec. 4. Be ut further enacted, That in all cases where suits, or 
actions of any kind, are brought against any person charged by 
law with the collection of revenue, for the recovery of the tax 
paid iis hereinbefore provided, it shall be the duty of the Dis- 
trict Attorney general for the District or Cireuit in which the 
suit shall be brought to attend to the same, and conduct the de- 
fense thereof. And in the event the defense is successfully 


made, the said Attorney-general shall be entitled to a tax fee 
of ten dollars ($10), to be taxed to and be paid by the party 
having brought the action against said officer, but if the Court 
hearing the cause shall be of opinion, and so determine and ad- 


judge, that the act of the officer was not in good faith, or shall 


fail to certify, the officer shall pay costs, and shall also pay a tax 
fee of ten dollars to the Attorney-general. 

Sec. 5. Be it further enacted, That nothing in this Act shall 
be so construed or have the effect to subject any officer of the 
State to any suit for a refusal on his part to accept in payment 
of revenue to the State any kind or description of funds, or 
securities or papers other than such as he may be authorized 
and required to receive for the time being by law. 

Sec. 6. Be it further enacted, That this Act shall take effect 
from and after its passage, the public welfare requiring it. 

Passed March 20, 1873. 

W.S. McGAUGHEY, 
Spe aker of the House of Representatives. 
A. T. LACEY, 
Speaker of the Senate. 

Approved March 21, 18753. 

JOHN C. BROWN, 


’ 
(rovernor. 
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A. SHELTON, SHERIFF, AND 8. D. CATH, DEPUTY ~~ * 
SHERIFF, OF HAMILTON COUNTY, s ) 
‘TENN., APPELLANTS, iy: 
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STATES EXPRESS COMPANY, APPELLEB. rs hit 
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UNITED STATES SUPREME COURT. 


OCTOBER TERM, ISvO. 


A. SHELTON, SHERIFF, AND 8S. D. CATS, DEPUTY 
SHERIFF, OF HAMILTON COUNTY, 
TENN., APPELLANTS, 


US. 


THOMAS C. PLATT, AS PRESIDENT OF THE UNITED 
STATES EXPRESS COMPANY, APPELLEE. 


BRIEF AND ARGUMENT BY 
<A. 


Te Las go4 — * 
W. G. M. THOMAS, 


Solte tlora nd Counse i jor L1ppediant . 


TiwesS PaintinG CO., CHATTANOOGA 
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UNITED STATES 


OCTOBER TERM, L890. 


| 
gem A. SHELTON, Sheriff, and S. D. CATE, Deputy Sheriff of 
Bid Hamilton County, Tennessee, Appellants, 
THOMAS C. PLATT, as President of the United States 
Express Company. 
ite No. 1155. 
This is an injunction proceeding on the part of Thomas 
C. Platt, as President of the United States Express Company, 
against J. W. Allen, as Comptroller of the State of Tennes 
Ay see; A. Shelton, as Sheriff, and S. D. Cate, as Deputy Sheriff 
; of Hamilton County, Tennessee, to perpetually enjoin the 
a collection of $9,000 of taxes claimed by the State of Tennes 
hs; ia see against that Express Company ($3,000 for each of the 
ss a years 1887, 1888 and 1889), and the question presented, 


upon the merits is whether such taxation is legal, in view of 


the commerce clause of the Constitution of the United States. ° 


The record presents a number of questions, outside of 


the one involving the censtitutionality of the tax; and the 
following brief and argument are directed alone to those 
questions. 


t Trans.. 2 and et 


ences are made to Mar inal part 
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STATEMENT. 


On ‘eptember 6th, 1889, Thomas C. Platt, as such 
President, filed his original bill, and on September togth, 
188g, his amended bill, in the Circuit Court of the United 
States at Chattanooga, Tennessee, in the Southern Division 
of the Eastern District of Tennessee, against J]. W. Allen, as 
Comptroller of Tennessee, A. Shelton, as Sheriff of Hamilton 
County, Tennessee, and S$. D. Cate, as Deputy Sheriff of 


said County. 


The amended bill is simply a_ re-statement, at more 
length, and in greater detail, of the allegations of the original 


bill. 


These bills allege that J]. W. Allen is a citizen and rési 
dent of Davidson County, Tennessee, and Shelton and Cate 


are citizens of Hamilton County, Tennessee. * 


Davidson County, of which J. W. Allen Comptroller, 
was a citizen and resident, is in the Middle District of Ten 
nessee; and a restraining order, subpcena, and copy of bill 
were issued to the Marshal of that Disfrict, and served at 


Nashville, Tennessee 7 


A like order, subpcena and copy of bill issued to the 


Marshal of the Eastern District for Shelton and Cate, Sheriff 


— — Ne 


Trans.. 2 and 21 
lrans 


, Trans, 1, 


(4) 


and Deputy Sheriff, and were served upon them at Chatta 


nooga, Tennessee, the place of the institution of the suit 


The restraining orders were returnable September tgth, 


15350. 


The bills allege that Thomas C. Platt is a citizen of the 
State of New York, and the President of said Express Com 
pany, which is a joint stock association of the State of New 
York ; and, by the laws of that State (wAzch are not embodied 
but only referred to in the bills), is authorized to sue in the 
name of its President; that it was, at the time of the institu 
tion of this suit, and for some years theretofore, had been 
engaged in the express business in Tennessee and other 
States of the Union—having more than 100 miles of line in 
Tennessee, and having one line from Cincinnati, Ohio, and 
through Chattanooga Tennessee, to New Orleans, loutsiana, 
and all of its lines, as a whole, covering, in the aggregate, 


25,000 miles. § 


By an Act of the Legislature of Tennessee, approved 
March 25th, 1887, being Chap. II of the Acts of 1887, it 
was provided that the occupations and business of an express 
company should be deemed a privilege, and not pursued or 
done without a license; and that by another Act of said 
State, approved March 2oth, 1887, being Chap. I of the 
Acts of 1887, it was provided that the following taxes should 
be paid by express companies as a tax on such privileges : 


‘*In lieu of all other taxes except ad valorem tax. 


If the lines are less than 100 miles long, per annum........ bidentate $1,000 00 


t Trans, 13 
Trans. o 


7 ‘| rans, 2 


If the lines are over 100 miles long, per annum.,,,...... ...... ceesesees2 3,000 OO 


* The above tax only applies to express UMmpanies running OTF doing 


DUSINess on cars or steamboats. et tags 


J .. By an Act passed April 5th, 1889. being Chap. CXXX, 


of the Acts of LSS, it Is provided that CXpress companies 


t hall -privil loing | coeataars 
™ shall pay a tax on their privilege of doing business, as follows 
‘*In lieu of all other taxes except au (aN. 

lf the lines are less than 100 miles long, ror Ol , nore packages 
taken up at one point in this State, and transported t 
another pom in this Si ite, per annul ceees eee Coees 1,000 = 
it thre lines are more than 1o0o'miles | ny, tor one or more pac kages 
taken up a one pom! n this State na nsported to 
another point Tr) this State. per iri } , , ° eeee 5, CK (AD 
‘The above tax only ay plies io expres es nning or «ae 7 
iIsiness ON cars or steamboats, et 
& 
J 3 p , ‘ ° . . , , 
Lhe bills further: state that the iaws ol Pennessec provide 


vngg that the aforesaid taxes shall be pava le to thi Comptroller oT 
~*~ 
- Lh State, who ts empowered by la fo issue his dtstress wai 
vant for the collection thereof, and levy on the property of 
any express company not faving the tax: and that on 
August 5th, 1889, the Comptroller, |. W. Allen, did tssue 
4 his distress warrant. addressed to said Sheriff Shelton, com 
manding him to seize enough of the property of the xpress 
Company to satisfy said taxes for 1887 and 1888, being 
$6,000, with interest on $3,090 from September ist, 1887, 
and interest on $ 3,000 from September ist, 1888: and the 
same came to the hands of said Deputy Sheriff, Cate, who 
has levied, or is about to levy on the property of said Com 
pany ; and that the Comptroller, Allen, claims that there ts a 
further $3,000 due from said Company, under the provisions 


of the aforesaid Act of 1880, and the Comptroller threatens 
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to issue, and is about to tissue, and cause to be levied his 


warrant for the collection thereof. * 


The praver of the bills is, that the Comptroller, Sheriff 


, ' 
and Deputy Sheriff be enjoined from levying on the property 
of the Company, and from issuing anv warrants under said ~ 


Acts of the Legislature of Tennessee, and from collecting any 


of the taxes imposed by anv of said cts, ete. 4 


(On the return da\ of the restraming order, the ¢ omp-. 


troller. Shenff and Deputv Sheriff hled their motion and 


moved the Court to quash the writ and dismiss the original 


‘% 


and amended bills: 


Firnst—Aecause the suit is brought ina Mistrict other than 


that of which Defendant Allen, Comptroller, ts an inhabitant, 


and other than that wn cwhich he was found at the tine the writ 


iv'as served. 


SeCOND— lhe Complainant secks to maimtam this suit by 


carte of ad ccrlam alleged Salih or A/T Slate of Ni ai’ ork, 


and satd Statute ts not averred or set out in the bills as required 


by daw. 


THoikp— Under thi public laws of the State of /ennessec, 


Acts of 1873, Chap. 44, page 71, of which this Court takes 


judicial notice. Complainant's only remedy ts to pay under pro 


test. the taxes complained of, and then sue within thirty days 


thereafter, to recover the same; and no restraining order or in 


junction will le against the collecting offices. 


Fourth — Zhe Complainant being a joint stock association 


nn LY 


‘I rans, 3 


+ Trans. 32 


tsa 


or partnership, the citizenship of the parties does not afarmative!s 
appear so as to give this Court jurisdiction. Jt ts not shown 
that the individual members of te association are citizens of 


States other than Tennessee. 


I Ik rH—.Vo tan parabl. injury) , & le? g rouna of equitabl 
a ae alien he bill “ener gs 
JuUriSAICTION 1S SHOwWH IN Lie Oils, Willi AHa Adegiale relte? way 


, 


” had at law under the Previsions Of THe Salad . icf of 157 ) 


Phe Court sustained the first ground of motion and dis 
missed the suit as to J. W Hen omptroiler, but over 
ruled all the other grounds, and left the case still pending 


wm by 


against the Sheriff and Deputy Sheri 


t 


| , ' : rr? 
A plea, reivying upon th's pay-under-protest Act o 17 3, 


Chap. 44, page 71, was filed by but the same 
was, by the Court, striken from the file, as insufficient in law. | 

Atter the di~missal of the bills as to \\ \llen, Comp 
troller, the Defendants. -\. ! sheriff. and | ( ate. 


Deputy Sheriff, moved thi 


lHe case MaCTHE 


. ,, ; ; ,* ’ . , , , ¥ 
( OM Pll eT, lie UlS SHOW lial LHe} 'e ke Derek yv Thi e/7 
, 


Qha LD) Piuly Sher, lo whow catwiic te daistir¢vss wairanl, atid ar 


+. ‘ f . J - ef ° e j ‘ r : .- 
WHOL SUCH Pallics 10 THe CAUSE AS WHE ANI any decicee agals: 


them, or any such decrve as ts sought by the bills filed in this 
CAUSE.® 


This motion of Shelton and At Like ( ourt ov erruled 


and disallowed. 
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Exceptions were made by the Defendants and entered, 
to the several actions of the Court in overruling their several 
motions and plea; and the Court allowed them to rely upon 


the grounds of said motions and plea in the answer | 


On December 27th, 1889, Sheriff Shelton and Deputy) 
Sheriff Cate filed their answer, in which they set out in full 
and rely upon, as a defense, their motion of September 19th, 


188g; also, their plea of same date; and their motion of 


December 27th, 1889, to dismiss the suit because theretofore 


dismissed as to the Comptroller, }. W. Allen. 


As a further answer they say : 


‘* Thev have no interest whatever in this suit. except that they happened 


to be the officials of Hamilton County, Tennessee—one the Sheriff and the 
other the Deputy ; and the chief office of the Complainant in Tennessee was 
in said County, and the distress warrant from the State of Tennessee, tssued 


to collect the taxes complained of, and was received by these Defendants by 


virtue alone of their othcial positions; and they, as it was their duty to do 


under the law. and as thev were bound and required do under the law. 
proceeded to obey the mandate of said warrant 


‘They submit that they are not necessary parties this suit, nor even 


proper parties. 
‘« They submit, further, that the leading Defendant, |. W. Allen, Comp 
troller, of said State, not now being a party to this suit—the suit hav ing been 


dismissed as to him that the Complainant cannot now maintain this suit 


against these Defendants, and that the same ought to be dismissed.” 


Without frvof from either the Complainant or Defend 
ants below, the case was heard by the Court, and a_ final 
decree rendered against the Sheriff and Deputy Sheriff, per 
petuating the preliminary injunction and perpetually enjoining 
them from executing the distringas placed in their hands, and 


t Trans, 54-55 


Trans. 45-48. 


\ 


Se mci 


\ 


{ o-} 


adjudging all the costs of the cause against them, and award- 


ig 


ing an execution.* 


— 


lo this decree an exception was taken. and from it al! 


appeal to this Court.’ 


eal 
inion ans ae EEE 


ei A: aN III = POO ae 
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ASSIGNMENT OF ERRORS. 


FIRST, 
The Circuit Court erred in overruling the motion of the 


Comptroller, Sheriff and Deputy Sheriff to dismiss the bills: 


First—Because the Appellee, Thos. C. Platt, as Presi 
dent of the United States Express Company, seeks to main 
tain this suit under an alleged Statute of the State of New 
York, and that Statute is not averred or set out in either of 


the bills: nor are the articles of the joint stock association. 


SECOND —Because, under the Acts of 1873, Chap. 44, 
page 71, of the Legislature of the State of Tennessee, the 
Appellee’s only remedy is to pay under protest the taxes 
complained of, and then sue, within thirty days thereafter, to 


recover the same. 


TrHirp—The citizenship of the partics does not affirma 


tively appear so as to give the Court jurisdiction. 


fkouRTH—No ground of equitable jurisdiction is shown 
in the bills. A plain and adequate remedy may be had at 
law under said Act of 1873. 
SECONT. 
The Court erred in striking out, as insufficient in law, 
the plea of the Comptroller, Sheriff and Deputy Sheriff, set- 
ting up and relying upon the said Act of 1873, as to paying 


under protest. 


Phe Court erred in ov 


Appellants to dismiss the st 


to the principal Defendant, 


— 


The Court erred in. pro 


I 


only parties defendant Wore 


] ] 
ay Court erred on ti 


miss the bi 


kK IRST- lecause tine New Y of Statute 


, , 
Appellee relies as authorizing a mainte 


his name as President of 


; ; , ’ 
averred or set out in the Dil 


1873, Appellee’s only reme 


of that Act 


lHirnn—Because the c 


Because under the pay 


THIRD 
erruling the motion made by the 
it. after it had been dismissed as 


| W. Allen. th 


( omptroller,. 


OURTH, 


kwouncine a final decree when the 


. 


the Sheriff and Deputy Sheriff. 


In refusing to dise 


upon which 
ince of this suit im 
\ ompany, 1s not 


1 
is 


nde protest Act ot 


‘dy 1s at law under the provisions 


itizenship of the parties does not 


appear so as to give the Court jurisdiction 


‘ ' 


lOURTH—Because unde 


a full, adequate and comple 


‘r the case as made, Appellee had 


te remedy at law. 


j 
: 
: 
/ 
: 
| 
' 


* 


NE LEMIRE 


ARGUMENT. . 


FIRST. 
(1) Lhe Express Company cannot maintain this suit in th 


name of its President. 
It is shown to bea joint stock association or partnership. 
Chapman vs. Barney, 129 U. S. 677. 


The statute of New York under which the Express 


Company claims the right to sue in the name of its President, 


is not averred or set forth in the pleadings. 
Abbott's U. S. Pr. Vol. 2, p. 63. 

An unincorporated association cannot sue in the name of 
a member or officer, unless its right to do so is shown. 

No statute or article of association is set forth in the bills 
showing any authority to sue in the name of the President. 

A foreign statute must be pleaded in order: to be relied 
upon; unless it is shown to be a pudlic law. 


The language of the original bill is that the Express 


Company is 


‘* A joint stock company, organized under the Constitution and statute 
laws of the State of New York, (See Code of Civil Procedure, Section toto, 
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and Article 8 Constitution of New York). and domiciled in the State of New 


York. and authorized by said laws to sue in the name of its President.”’ 
lhe language of the amended Otll ts : 


‘* Thos. C. Platt, as President of the United States Express 
Company, and as a member thereof, on behalf of himself, and all the other 
members thereof, who are too numerous to be joined as parties hereto, brings 
this bill and savs: The United States Express Company is an 
unincorporated joint stock association, organized in the State of New York, 
having its principal place of business in the city of New York, and consisting 


of more than one thousand persons or associates, all of whom have a joint 


ownership and interest in the cause of action hereinafter set forth. * 

l nder and by virtue of the statute laws of the State of New York, hereinafter 
referred to. the said Lnited States | xpress Company has the right to sue in 
the name of its President, in espect to all matters relating to the business 
und affairs of the said Company ; the statutes of the State of New 
\ ork relating to suits by and against unincorp e mint stock associations 
are contained in Article 1, Title 5» { hapter \ \ f the. Code of Civil Pro- 


cedure, being Sections 1919 to 1931 of Chapter 175 ol the Laws of 1880, 
which your orator now brings into Court and makes a part of this bill of 


complaint 


The New York laws were only referred to in the bills, 
and were not drought into Court, either alone with the plead 


ings or as evidence. 


‘In the United States Courts, if the pleader relies on a statute (of what- 


/ 
: 
j 


ever nature) enacted by any other State than that in which the Court is held, 


he should aver it.”’ 
Abb. U.S. Pr. Vol. 2, 632. 


\n action cannot be maintained for the benefit of an unincorporated 
society, in the name of a member, merely upon an allegation that the mem- 
bers are extremely numerous; but the complaint must set forth the articles 
of association to enable the Court to determine whether they had the right of 
action in the case, and whether the plaintiff’ named had authority to sue for 


them, 


\ statement that he is specially authorized to do so is not enough.” 


connectedness sementieseattcintti ahi iat NRA EEN NOC ARUN i ty lat 


4 Send. N, ¥. Sap. Ct., 667. 
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The bills are silent as to whether the New York laws 
referred to are public or private laws. ‘They were not pro 


duced ; and there is no averment that they are puA/te. 


A law must be public to be judicially noticed by the 
Court 
Covington Drawbridge Co. %. Shepherd, 20 
How. 227. 
The right of the Express Company to maintain this suit, 
in the name of its President, was questioned by Appellants 


in both a motion to dismiss and by their answer. 


(2) /he kaxpress Company cannot maintain this sutt because 
of the Tennessee Act of 1873, Chap. 44, page 71; and Appel 
lant’'s motion to dismiss, upon this ground, should have been 


sustained by the Circuit Court. 


Under the provisions of this Act, no restraining order 


will lie against the collecting officer. * 


[f this statute is not violative of the laws or Constitution 
of the United States, it will be upheld and enforced by the 
Federal Courts. 

Tennessee vs. Sneed, 96 U. S. 69. 
Antoni vs. Greenhow, 107 U. S. 769. 
Poindexter vs. Greenhow, 114 U, S. 270. 
Allen vs. B. & O. R. R. 114 U. S. 311. 
Moore vs. Greenhow, 114 U. S. 338. 


The Supreme Court of Tennessee has declared this pay- 


under-protest Act to be constitutional, 


* Acts of 1873 Chap..44, ‘See Appendix.) 
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L. & N. R. R. Co. vs. The State, etc. 8 Heisk 663. 
It is the rule of practice as announced and enforced by 
the Courts of Tennessee. 


‘‘No writ of injunction, supersedeas, prohibition, or other process can 
lawfully issue for the prevention of the collection of revenue claimed to be 


’ 


due the State.’ 
Nashville vs. Smith, 86 Tenn. 213. 

lt is upheld as constitutional by this Court. 
‘Tennessee vs. Sneed, 96 U. S. 60. 


Che rule announced by the Federal Court ts, that all 
State legislation of the character of this Act of 1873, is 
enforced by the Federal Courts, unless such impairs, in some 
way, the obligation of a contract, or deprives, in some way, 
a subject of a right accorded to him by the Constitution and 


laws of the United States. 


ee 


It is not necessary to ask the question whether this Act 
impairs the obligation of a contract between the Express 
Company and the State of Tennessee. [here is no contract. 


Therefore norte could be impaired. 


‘ Whatever belongs to the remedy, may be altered according to the will 
of the State, provided the alteration does not impair the obligation of the 


. contract.” 
Bronson vs. Kinzie, t How. 316. 


‘It is difficult to see why, if the Legislature may prescribe a limitation 
where none existed before, it may not change one which had already been 
established, and as to the form of action, or mode of remedy, itis 
well settled that the Legislature may change them at its discretion, provided, 
ateguite means of enforcing the right remains, In all such cases, the question 
is one of reasonableness, * ® ® Of that the Legislature is, primarily, the 
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judge ; aad we cannot overrule the decision of that department of the govern- 


ment unless a palpable error has been committed,’ 
Terry vs. Anderson, 95 U.S. 633. 


Poindexter vs Grienhow, 114 U 5S. 270, presents a case 
in which Virginia, by an Act of 1871. provided for funding 
its debt and issuing bonds therefor, and that the coupons of 
such bonds should ‘‘ be receivable for all taxes, debts, dues 
and demands due to the State.’’ Under this Act, a number of 
the creditors of the State accepted these bonds and coupons 


in satisfaction of other bonds held by them. 


This Court held that a contract was thus consummated 
between Virginia and these holders of the new bonds and 
coupons, from the obligation of which the State could not, 
without the bondholders* consent, release herself by any sub 
sequent legislation By virtue of this Virginia Act of 1871, 
these coupons were reduced, in effect, to money ; and that, 
as between the State and its taxpayers, were as legal tender 
as money, and it was the legal duty of every tax collector 
to receive these coupons offered by taxpayers, in payment of 
taxes, upon an equal footing, at an equal value, and with 
equal effect as though they were gold or silver or legal tender 
tr asury notes; and that after a tender of such coupons by a 
taxpayer, in payment of taxes, and a refusal of a tax collector 
to receive them, the situation and rights of the taxpayer and 
coupon-holder were precisely what they would have been, 


had he made a like tender in gold coin, and it had been refused. 


After the Act of 1871, and in 1882, Virginia passed a 


law similar to our Act of 1873 


A taxpayer tendered to a tax collector these coupons in 
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payment of his tax, and the collector refused to accept them, 
and levied on certain property of the taxpayer. The tax- 
payer then brought detinue against the collector. The col 


lecto relied, as a defense upon the pay-under-protest statute. 


Upon this question, Justice Mathews said: 


‘* His (the taxpayer's right Was | ive ns received tor taxes, 
when offered. That was the contract, | refuse t eceive them was an 
Ope 1} hbreac h Of its ad Ion it Ss no remedy 7. he may é q iesce 
in the wrong, pay his taxes in money, when he pay in coupons, 
ind bri {’ Suit te ¢ eT il bar Kk. H > te Se . \ - lrea iy seeli,. Was 
equivalent tO payment, so far as it ncerns ¢ ity of all subsequent 
steps by the collector to enforce payment ‘ straint his | roperty. Hie 
has the right t v that he will not pay the se i time, even for the privt- 
lege of rec ring back. And if he cl se ind upon a lawful pay 
ment, e made, he asks no remedy to recover back, <es illegally collected, 
but may resist the exaction and treat as c r, the officer who seizes 

Ss] ‘ el c i 


It will be seen, that the Court placed its decision upon 
the cround that the taxpayer, by his tender of the coupons, 
had, 2H OF ecl, bi ndevred the monerv, and was equivalent to pay- 
picnt, and he was not bound to pay the sé na fre And 


further, that the Virginia Act, providing for payment under 


protest, zmpaired the obligation of the contract previously made 
between Virginia and the taxpayers; and for this reason, 


alone. the Act was unconstitutional! 


If there had been no Previous contract that these coupons 
should be receivable for taxes; and if such coupons had not 
been once fendered and the tender refused, the opinion of the 
Court would have been to remit the taxpayer to his remedy 


provided by the Virginia Act 


The Circuit Judge predicated his opinion, in overruling 
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this ground of motion, upon Pondexte vs. Greenhow, saying, 


it ‘‘zs decisive of the point made.” 


The Act of 1873 was before this Court in 


| ChnneSSeCe T'S, 


Sneed 95 2 OO, and in that case the Court said 


a 


+ 
‘We think that the regulation o the © ¢ e | ean 
of enforcing such right as he possessed, It ¢ i 
claim to the COLTE( 1 ncael OLestT rivin } ' } it 
ot the lreas rv, that it any nie \ ! \ ere tt ( ig ~ 
the officer making the collectior that the id be tri \ vy Co 
having jurisdiction, and if fo lin f e pl if o , . Y 
Court should certify th he ew orf \ oh ’ 
refunded. and the ¢ my} troller rhel the ~ it therel 
which should be pa n preference | TY isurv. The 
remedy is simple and eftective As re ‘ 7 niawfulls 
exacted is as speedy, as easil\ { ied, ana ~s Mmcarec than roceeding 
by mandamus. 
lhe Court continues its Opriii by stati fix’ that th ( nite at 
. . . 
States in its revenie laws 
‘* Adopts the 1 ile prescribed by the statute f lLennesses lt ‘ res the 
contestant to pay the amount as fixed DY he Governme rives him 
power to sue the collector, and in such suit, to test the legality of the la\ i 
There is nothing illegal or harsh in this. It is a wise and reasonable pr: 


. 
tion for the security of the Government, No government could exist that 


permitted the collecti n of its revenues to De delaved bv every litigious man, 
or em barrass« i man to w hom celav was more portant than the payment of 


> 
COSTS, 


Waite, C. J., in Anton vs. Greenhow, 107 U 9. 760, 


affirms this Case of Tennessee UF Sneed: 


‘‘We might have satished ourselves by a reference to the case of Ten 


nessee vs. Sneed. where the same general principle was before us: but as we 
have been asked to reconsider that case. we have done so with the same 
result, and, as we think, without, in apy manner, departing from the long 


line of cases in which the principle involved has been recognized and applied,”’ 
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The deduction from the forcgoing cases is: 

fiarst—There is no coatract between Tennessee and 
Appellee 

Second—If one existed, this Act would not zpazr it. 

lhivrd — Adequate means of enforcing the right remains to 
Appellee outside of a Court of equity 

Fourth— lhe remedy) under the Act 1s semple, effective 
and rvasonable. 

hifth—The Court will not interfere with that remedy 
unless the State Legislature committed a palpable error 


But it may be insisted that this Act operates to divest 


the Federal Courts of equity—of jurisdiction to enjoin the 


collection of taxes. and that statutes of the State cannot | mit 


the jur sdiction of the equity courts of the United States. 


[he answer to this is, that if Appellee 4as an adequate 
u 
and reasonable remedy at law, it has, then, woe relief in a 


y if, J J fei 224211 . 


Some vrouna or equilabl peer sadiclii must appear, othe T 


wise it will be remitted to its remedy in the Court of law. 
his will be mentioned further hereinafter 
(3) /n so far as the jurisdiction may depend upon citisenship 
tf the partics, wt must fail 
\ppellee is not a corporation, but a joint stock associa- 


tion, which, in fact, is a mere partnership 


‘On looking into the record we find no satisfactory showing as to the 


citizenship of the plaintiff. The allegation of the amended petition is, that 
the United States Express Company is a joint stock company organized under 
the law of the State of New York, and isa citizen of that State. But the 
Express Company cannot be a citizen of New York, within the meaning of 
the statutes regulating jurisdiction, unless it be a corporation, The allega- 
tion that the Company was organized under the laws of New York, is not an 
allegation that it is a corporation, but a joint stock company —that is, a mere 
partnership. And, although it may be authorized by the laws of the State of 
New York to bring suit in the name of its President, that fact cannot give 


the Company power, by that name, to sue in a Federal Court.’ 
Cha 1s. Barney, 129 U. S. 677 
lapman c marney ’ [29 . 8 7, f/: 
' , ee : . 
(4) No ground OF equitabl. jurisar {70 Zs shown lH the bills. 


The entire allegations of both original and amended bills 
embracing matters of equitable cognizance are contained in 
the following: 

‘Your orator further shows that the D1 perty of said United States 
Express Company in Tennessee 1s employed in interstate commerce in the 
said express business. and necessary to the conduct of it: that if seized by 


said Sherift it will greatly embarrass the { ompany in the conduct ot such 


business and subject it to heavy loss and damage, and the public served by it 


to great loss and inconvenience, 


‘Your orator further says that your orator and the United States 


Express Company are without adequate remedy at law in the premises,”’ 


However ¢//ega/ the tax may be, that fact, of itself, is 


no ground for an injunction bill. 
Hannewinkle vs. Georgetown, 15 Wall. 547. 


Nor will the ¢#reatened sale of property to pay such tax 


furnish ground for equitable interposition. 
Dows vs. Chicago, 11 Wall, 108, 


No special circumstances exist, and none are averred or 
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proven which bring the case under any of the recognized heads 


of equi'y jurisdiction 
Lhe allegations of the bills embrace only : 
/irst—lllegality of the tax. 


Second — Threatened sale of property, and the consequent 


losses and inconvenience. 


These two allegations are followed by the unsupported 


statement, that 


‘Your orator and the United States Express (Companv are without adequate 


remedy at law.” 


Dows vs. Chicago, 11 Wail. 108, was a bill originating 
in the Federal Court to restrain the collection of a tax levied 


by Chicago upon shares of stock of a National bank. 


Justice Field, after stating the rule to be that ¢//egaltty 
of the tax and ¢hreatened sale of property for its payment con- 
stitute, of themselves alone, no ground for interposition of a 
Court of equity by injunction, and that there must be some 
spectal circumstances bringing the case under some recognised 
head of equity jurisdiction, before the preventive remedy of 


injunction can be involved, says: 


‘‘The equitable powers of the court can only be invoked by the present- 
ation of a case of equitable cognizance. There can be no such case, at least 
in the Federal Courts, where there is a plain and adequate remedy at law. 
And except where the special circumstances which we have mentioned exist, 
the party of whom an illegal tax is collected has ordinarily ample remedy 
either by action against the officer making the collection, or the body to 
whom the tax is paid. Here such remedy existed. If the tax was illegal, 
the plaintifi, protesting against its enforcement, might have had his action, 
after it was paid, against the officer or city to recover back the money, or he 
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might have prosecuted either for his damages No irreparable injury would 
have followed to him from its collection. Nor would he have been compelled 
to resort to a multiplicity cf suits to determine his rights. His entire claim 
might have been embraced in a single action,” 

Dows vs. Chicago was affirmed by Hannewinkle vs. 
Georgetown, 15 Wall. 547, Justice Hunt delivering the opin 


ion of the Court. 


This same doctrine was re-announced in Union Pacific 
R’y vs. Cheyenne, 113 U. S., §25,in which Judge Bradly says: 
‘‘It cannot be denied that bills in equity to restrain the collection of 
taxes illegally imposed have frequently been sustained, But it is well settled 
that there ought to be some equitable ground for relief besides the mere ille- 


galily of the tax; for it must be presumed that the law furnishes a remedy for 


illegal taxation,” 


SECOND. 
The plea relying upon this pay-under-protest Act of 1873, 
should have been sustained by the Court 


The discussion under Paragraph 2, of the first error as- 


signed, is referred to without repetition.” 


THIRD. 
A necessary party was not before the Court, after the suit had 
been dismissed as to J. W. Allen. the Comptroller; and an error 
was committed by the Court in refusing to dismiss the sutt, on 


motion made, at that stage of the procecding. 


The bills seek to restrain the Comptroller, Sheriff and 
Deputy from levying, or endeavoring to levy on the property 
of the Company, under the warrant issued for the taxes of 


1887 and 1888, or any other warrant issued, or to be issued 


* See ante 11. 


( 23) 


for the taxes for 1889, or any other year, under the several 
Acts of the Legislature of Tennessee, and from collecting 


or endeavoring to collect the taxes imposed by said Acts.* 


lhe Comptroller had issued a distress warrant for the 
taxes of 1887 and 1888; but none had been issued for 1889 
But the allegation of the bills is, that he threatens to issue, 


and cause to be levied his warrant for the tax of 1889 + 


The Sheriff and Deputy who were alone, before the 
Court when the motion to dismiss was made, had no dis- 
tress warrant for the 18809 tax, and none had been issued in 
fact; anid the warrant for the taxes of 1887 and 1888, was in 
their hands as officta/s, merely, and they were before the 


Court only in the capacity of efficza/s. 


The Comptroller, éy wom the warrant had been issued; 
to whom the taxes were payable; and z# whom the law had 
vested the authority to issue such warrant, was not a party to 
the suit. 

It was error to keep the suit pending against the Sheriff 
and Deputy, after it had been dismissed as to the Comp- 
troller. 

FOURTH. 

The Court erred in pronouncing a final decree against the 
Shertff and the Deputy Sheriff. The Comptroller was a neces- 
sary party. 

The language of the bills is: 


‘It is further provided by the laws of Tennessee, that the aforesaid 


aid 


BP seg 
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taxes shall be payable to the Comptroller of the State, who is empowered by 
said laws, as your orator is advised, to issue his distress warrant for the col- 
lection thereof, and to levy upon the property of any express company not 


paying the tax.’’} 
A distress warrant is ‘‘due process of law.” 
Myers vs. Parks, 8 Heisks, (Tenn ) 550. 
Murrray’s Lessees vs Hoboken Co, 18 How, 282 


A distress warrant is in the nature both a judgment and 


execution. 
Scovel vs. Mayor, Nashville, (Tenn.,) 1877. 
Mayor vs. Pearl, 11 Hump, (Tenn ,) 249. 


A bill filed to enjoin proceedings on a judgment and ex 
ecution must make the /f/aznit/f in the execution a party 
A @. toned, - 
dhht OUT , ow enestrenc, 2 Heisk, | fenn.,) ¥&Z 
In Marshall vs. Beverly, § Wheat, 313, a bill was filed 
for a perpetual injunction against judgmen's obtained on cer- 
tain bills of exchange drawn by the plaintiff and negotiated 
to the defendant, and which had subsequently passed from 
the latter into the hands of third persons, by and in favor 


of whom the judgments were obtained. 


The plaintiffs in these judgments were not brought before 
the Court and made parties defendant to the bill; and were 
not before the Court when the final decree was pronounced 


perpetually enjoining the judgments. 


This Court declared the decree to be erroneous, because 


the plaintiffs in the judymen/s were not before the Court. 


t Trans, 2). 
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In Montgomery vs. Whitworth, 1 Tenn., Ch. R, 174, 


( chancell rT Ci 4 per held 


wublic officer, boun such, toobev the man- 


dates of this Court whether he isa party to the suit or } ft. It 1S only when 


in officer has made himself individually liable the suitor, and the object 
of the complainant ; to obtain a person il if DO! such lability, that 
publi othcers should be made defendants. I) tne ses, 1 18 a useless 
lorm, or tw has long been tie law of the State thain lid decree can be pro- 
mounced against the officer. % 7 smply made defendant in Ats officiai capacity, 
although the bill be taken for confessed aga t him, MeGavock vs. Elhott 
3 Yer. 375 \n officer is often made a defendant ll upon the idea that 
it is necessary that he should be a party in ike effectual service 
pon him of an injunction or other extraordinary, ess. But this is a 
mistake. 
Lhe rule n equity as to parties defen ini hat il] whose interests 
will be aflected by the decree sought to be obtained, must be before the 


Court; and if any such persons cannot be reached by process—do not volun- 
tarily appear, or from a jurisdictional objection going to the person in the 


’ : H ? 
ourts of the United States, cannot be made par the bill must he dis- 


Ribon vs. Railroad Companies, 16 Wall. 450. 


‘*This Court has repeated!) ul occasion to determine, that where nec- 
essary, parties to bills could not be brought int he Federal Court by reason 
of the constitutional limitation on their jurisdiction, the suit must be dismiss- 

' ; \ +} . | e} 
ed. The jurisdiction on this point has never \ € ind the decisions are 
numerous. Where parties are merely form will dispense with 
their presence, but will never assume jurisdictior er them,” 


Shields vs. Barrow, 17, How. 132 


The action of the Circuit Court in pronouncing a final 
decree against appellants, cannot be sustained upon the 
theory that the appellants were the agents of the Comptroller 


of the State. 


A sheriff, in executing process, is a public agent. He 


is the agent of the law. 
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Murfree on Sheriffs, Sec. 180. 
Am. & Eng. Enc. of Law, Vol. I, 395. 


Were he the agent of the plaintiff in an execution, ev. ry 
principle of law governing his liability to the plaintiff, and the 


liability of his bondsmen to the plaintiff, would be over-turned. 


FIFTH. 
The Court committed the same errors upon final decree, as 
were commiticd in overruling the motion mentioned in the first 


assignment of error, hereinbefore. 


To avoid repetition, the discussion under that assign 


ment of error is referred to, in support of this * 


Finally, even if it were conceded that the bills might be 
maintained, provided there was proof to support the allega 
tions, the suit, never-the-less, must be dismissed, as the case 
stands wholly without proof. 

It is submitted, respectfully that the appellee must fail. 

A. rs. Fitkile o 


W. G. M. THOMAS, 


Solicitor and Counsel for Appellants. 


* Ante 8, 19 


APPENDIX. 


Acts 1873] 
CHAPTER 44. 


AN ACT to facilitate the Collection ot Revenue. 


SECTION I. Fe tt enacted by the General Assembly of 
the State of Tennessec, hat in all cases in which an officer 
charged by law with the collection of revenue due the State, 
shall institute any proceeding or take any steps for the collec- 
tion of the same, alleged or claimed to be due by said officer 
from any citizens, the party against whom the proceeding or 
step taken shall, if hé conceives the same to be unjust or 
illegal, or against any statute or clause of the Constitution of 
the State, pay the same under protest, and upon his making 
such payment the officer or Collector shall pay such revenue 
into the State Treasury, giving notice at the time of payment 
to the Comptroller that the same was paid under protest; and 
the party paying said revenue may, at any time within thirty 
days after making said payment, and not longer thereafter, 
sue the said officer having collected said sum, for the recovery 
thereof, and the same may be tried in any Court having 
jurisdiction of the amount and parties, and if it be determined 
that the same was wrongfully collected as not being due from 
the said party to the State for any reason going to the merits 
of the same, then the Court trying the case may certify of 


record that the same was wrongfully paid, and ought to be 
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refunded, and thereupon the Comptroller shall issue his war- 
rant for the same, which shall be paid in preference to other 
claims on the Treasury. 

Sec. 2. Be it further enacted, Vhat there shall be no 
other remedy in any case of the collection of revenue, or 
attempt to collect revenue illegally, or attempt to collect 
revenue in funds only receivable by said officer under the law, 
the same being other or different funds than such as the tax- 
payer may tender or claim the right to pay, than that above 
provided, and no writ for the prevention of the collection of 
any revenue claimed, or to hinder and delay the collection of 
the same, shall in anywise issue, either injunction, supersedeas, 
prohibition, or any other writ or process whatever, but in all 
cases in which for any reason any person shall claim that the 
tax so collected was wrongfully or illegally collected, the 
remedy for said party shall be as above provided, and in no 
other manner. 

Sec. 3. eit further enacted, That in all such cases, if 
the Court shall certify of record in the cause that it appears 
from the evidence before the Court that the officer against 
whom said suit is brought has acted in good faith, and has 
defended said suit with proper diligence and care, the neces- 
sary cost of said cause shall be taxed as now provided by law 
in criminal causes, and be paid by the State. 

sec. 4. He tt further enacted, Yhat in all cases where 
Suits, or actions of any kind, are brought against any person 
charged by law with the collection of revenue, for the recovery 
of the tax paid as hereinbefore provided, it shall be the duty 
of the District Attorney General for the District or Circuit in 


which the suit shall be brought to attend to the same, and 


conduct the defense thereof. And in the event the defense 
is successfully made, the said Attorney General shall be 
entitled to a tax fee of ten dollars ($10), to be taxed to and 
be paid by the party having brought the action against said 
officer, but if the Court hearing the cause shall be of opinion, 
and so determine and adjudge, that the act of the officer was 
not in good faith, or shall fail to certify, the officer shall pay 
costs, and shall also pay a tax fee of ten dollars to the Attorney 
General. 

Sec. 5. Se it further enacted, That nothing in this Act 
shall be so construed or have the effect to subject any officer 
of the State to any suit for a refusal on his part to accept in 
payment of revenue to the State any kind or description of 
funds, or securities or papers other than such as he may be 
authorized and required to receive for the time being by law. 

Sec. 6. He tt further enacted, That this Act shall take 
effect from and after its passage, the public welfare require- 
ing it. 

Passed March 20, 1873. 

W. S. McGAUGHEY, 
Speaker of the House of Representatives. 
fis he eae 
Speaker of the Senate. 


Approved March 21, 1873. 
JOHN C. BROWN, 


Governor. 
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OF THE UNITED STATES. 


A. SHELTON, Sheriff, and 8. D. 
CaTE, Deputy Sheriff, of Ham- 
ilton County, Tennessee, 
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against 
THomMAS C. PLaTT, as President 
of The United States Express 


Company, 


Appellee. | 


Brief on Behalf of the Appellee. 


The appellee is a joint stock company, con- 
sisting of more than one thousand associates, and 
brought this suit in the name of its president on be- 
half of the whole body of associates. The object of 
the suit was to restrain and enjoin the collection ofa 
license tax levied upon the express company under 
a statute of the State of Tennessee, which tax is 
aller-d to be void. It was adjudged to be void by 
the Circuit Court, and from the final decree of that 
court granting a permanent injunction this appeal 
was taken. 

At the hearing the bill was dismissed, on mo- 


Y 
tion, as to the Comptroller alone, on the ground 
that he was nota resident of the district, as_ will 
appear by the opinion. But he was not a necessary 
party, as the Court points out, the Sheriff and his 
deputy being the officers designated by law for the 
collection of the tax (page 20). 

A motion was also made to dismiss on the ground 
that the statute of the State provided that the tax 
must be paid before any suit could be maintained 
to test its validity. But the Court points out in its 
opinion that if that part of the statute which 
levies the tax is void, the subsequent part requiring 
the payment of the tax as a condition is also and 
necessarily void, referring to the decision of this 
Court in Poindexter v. Greenhow, 114 U. 5., 
270. This conclusion, being the necessary result of 
principle and authority the point does not seem to 
call for further observation here. 


The legislation in question is as follows: 

An act of the Legislature of Tennessee declares 
‘‘ that the occupations and business transactions 
that shall be deemed privileges and be taxed and 
not pursued or done without license, are the fol- 
lowing, viz., * *™ express companies.” (Laws 
of 1887, Chap. 2, Sec. 50.) 

An act ofthe same session, passed a few days 
later, provides ‘‘ that the following corporations 
shall pay directly to the Comptroller’s office the fol- 
lowing taxes, * * express companies (in lieu of all 
other taxes except ad valorem tax); if the lines are 
less than 100 miles long, per annum, $1,000: if the 
lines are over 100 miles long, per annum, $3,000, 
The above tax only applies to express companies 
running or doing business on cars or boats, etc.” 
(Laws of 1887, Chap. I, Sec 5.) 

Neither act had any relation to lines of transpor- 
tation existing, or business carried on, wholly 
within the State. It was also provided as follows: 
‘‘That any and all parties, firms or corporations, 


3 
exercising any of the foregoing privileges must pay 
the ‘tax as set forth in this Act, for the exercise of 
said privilege, whether they make a business of 
itor not; * * and it is hereby declared a misde- 
meanor for exercising any of the foregoing privi- 
leges without first paying the tax prescribed for 
the exercise of said privileges.”” (Chap. I, See. 8.) 

In 1889 an act was passed (Chaptér 130) provid- 
ing as follows: ‘‘ That the following corporations 
shall pay directly to the Comptroller’s office the 
following taxes, * * . (In lieu of all other 
taxes, except ad valorem tax), if the lines are 
less than a hundred miles long (for one or more 
packages taken up at one point in_ this 
State and. transported to another point in 
this State), per annum, $1,000; if the lines are 
more than one hundred miles long (for one or 
more packages taken up at one point in this State 
and transported to another point in this State), per 
annum, $3,000. The above tax only applies to ex- 
press companies running or doing business on cars 
or boats.” (Laws 1889, Chap. 130, Sec. 5.) The 
eighth section of the Act is the same as the corre 
sponding section of the Act of 1887. 

It appears by the bill, and it is admitted, that 
the complainant company is one of the large ex- 
press companies carrying on business in and 
through all the States and Territories of the United 
States, as well as foreign countries, and maintains 
offices and carries on its business in the State of 
Tennessee, although its business within the borders 
of that State is comparatively very small. The 
offices maintained there are subsidiary and neces- 
sary to its through business, and would have to be 
maintained if it carried on no merely local busi- 
ness. The company’s lines of transportation by 
rail and by water of course exceed by many times 
one hundred miles in length (pp. 13, 14, 16). 

It appears by the thirteenth paragraph of the 
bill that the taxes in question are for the years 1887, 
1888 and 1889 at the statutory rate above mentioned. 


t 


It appears by the twelfth paragraph of the bill, 
and is not denied, that the whole net revenue de- 
rived by the company from business carried on 
within the State during the period covered by the 
tax, would not be sufficient to pay it. and indeed 
that substantially the whole tax would necessarily 
fall upon its inter-State and foreign business (p. 16). 


ARGUMENT. 


First.—Zhe remedy by injunction is proper. 


[t is well settled that a court of equity has 
jurisdiction to enjoin against the collection of a.tax 
when the tax is wholly illegal and void. 

It is not contended that this jurisdiction extends 
to cases of mere irregularity, nor is it necessary to 
maintain that it extends to cases where a tax Is 
partly good and partly void, and there is no way of 
separating the good from the bad. For all the 
purposes of this case, 1t is only necessary to main- 
tain that the jurisdiction exists and has been uni- 
formly exercised in the Federal Courts, where the 
whole tax is illegal and void. 

The precise question came under discussion in 
this Court, in Allen wv. Baltimore and Ohio 
Railroad Company (114 U.5., 311). The Railroad 
company had tendered to the proper officer of the 
State of Virginia interest coupons of bonds Of that 
State in payment of taxes. The tender was refused 
and a levy threatened for the collection of the tax. 
Thereupon a bill for an injunction was filed by the 
railroad company against Allen, the Auditor, 
Revely, Treasurer of the State, and Hamilton, 
Treasurer of Augusta County, in that State. The 
Court held, following a former decision, that the 
tender was good and should have been accepted. 
The question then arose, whether the complainant 
was entitled to relief in a court of equity. 


The Court say: ‘‘The general questions arising 
and argued in this and other cases involving them 
are fully discussed in the opinion in the case of 
Poindexter v. Greenhow. The conclusions reached 
in that judgment apply to the present appeal, and 
require that the decree of the Circuit Court should 
be affirmed. It is deemed proper to add a few ob- 
servations onthe question of the jurisdiction of the 
Circuit Courts in such cases In equity to grant re- 
lef by injunction.” 

The opinion proceeds: ‘‘ The circumstances of this 
case bring it, so far as that remedy is in question, 
fully within the principle established in this Court 
by the decision in Osborne v. The Bank of the 
United States (9 Wheat., 73), and within the 
terms of the rule as declared in Cummings v. Na- 
tional Bank (101 U. S., 153), quoted in the case of 
Poindexter v. Greenhow.” 


Osborne v. The Bank of the United States was 
the case of an illegal tax imposed upon the bank. 
The Court say: ‘*‘ A State cannot tax the Bank of 
the United States, and any attempt on the part of 
its agents and officers to enforce the collection of 
such a tax against the property of the bank may be 
restrained by an injunction from the Circuit Court.” 

Cummings v. National Bank was the case of a 
tax declared to be illegal because it violated a pro- 
vision of the Constitution of the State of Ohio, re- 
lating to equality of taxation, the bank claiming 
that the tax imposed upon its shares was illegal, 
because relatively greater than that imposed upon 
other property. The bill was brought to enjoin the 
Treasurer of Lucas County against the collection of 
the tax. It was sustained, and an injunction 
issued. A statute of the State was referred to in 
the opinion as strengthening, if need be, the juris- 
diction of equity, but it was held not to be neces 
sary. and the decision was rested upon broad gen- 
eral principles (pp. 157, 158). 

In Dodge v. Woolsey (18 How., 331), cited in 
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Allen v. Baltimore and Ohio Railroad Company in 
support of the rule there laid down, a stockholder 
was permitted to file a bill to prevent the collection 
of an illegal tax because the directors neglected to 
do so. | 


In the opinion of Allen v. Baltimore and Ohio 
Railroad Company, it will be observed that the 
State Railroad Tax Cases (92 U.5., 575) are dis- 
tinguished, and the following paragraph is quoted 
from the opinion in the tax cases: 


‘‘In the examination which we have made of 
these cases, we do not find any of the matters com- 
plained of to come within the rule we have laid 
down as justifying the interposition of a court 
of equity. There is no fraud proved, if alleged. 
There is no violation of the Constitution, either in 
the statute or in its administration by the Board of 
Equalization. No property is taxed that is not 
legally liable to taxation, nor is the rule of unifor- 
mity prescribed by the Constitution violated.” 


Then the Court say: ‘‘ If the facts here negatived 
had been affirmed, the converse of the rule would 
have been equally applicable.” 


In Transportation Company against Parkers- 
burg, also referred to in Allen wv. Baltimore and 
Ohio Railroad Company, it was held that a bill 
would lie to restrain the collection of illegal wharf- 
age. 


Jurisdiction was sustained in Tomlinson v. 
Branch (15 Wall., 460), and it is distinctly stated in 
Allen v. Baltimore and Ohio Railroad Company 
that this equitable relief has never been denied 
where the facts warranted it. 


The jurisdiction of equity in a proper case is as- 
serted in Cooley on Taxation (2d Edition, p. 761), 
and notes. The author observes that there is less 
objection to this remedy when the illegalities com- 
plained of affect only the person complaining, and 
not the whole tax levy (p. 762). 


This Court expressly said, in Allen v. Bal- 
timore and Ohio Railroad Company, that if the 
property taxed is not legally liable to taxation, if 
there is a violation of the Constitution, either in 
the statute or in its administration, then equity will 
interfere, and an injunction will be granted. An 
unconstitutional law will be treated by the Courts 
as null and void (pp. 315, 316). 

All the authorities agree that a court of equity 
has jurisdiction, and that is the main point here, 
for if the jurisdiction exists the only question that 
remains is as to the propriety of its exercise; and 
as to that there can be no doubt, if it appears that 
the tax is void because prohibited by the commer- 
cial clause of the Federal Constitution. If so fla- 
grant a case would not address itself favorably to 
the admitted jurisdiction of equity, it. would be 
difficult to imagine a case that would; but the case 
is plainly within the class defined by the Supreme 
Court as suitable for the exercise of the jurisdiction 
of equity. 


7K It is said in United States vs. Sampergac ef «/., 1 
Hemp., p., 136, at bottom, that “a refusal to deny where 
the party is legally bound to speak is equal to an ad- 
mission of the charge made against him. What is ad- 
mitted need not be proved.” | 

A material fact averred in the bill and not denied or 
alluded to in the answer must be taken as admitted 
(Sanborn vs. Adair, 2 Stew. Eq. (N. J.), 335; Lee vs. 
Stiger, 3 Stew. Kq., 610). 


were tiled and the decree entered all on the same . 
day. It is evident that the rights of the parties having 
been substantially decided by the motion for an in- 
junction, both parties treated the answer as admit- 
ting the facts alleged in the bill. + 

The intention of all parties was to have a final 
decree entered that an appeal to this Court might 
be taken as soon as possible. 


The answer is, however, a substantial admission 
of the facts alleged in the bill; for it admits that 
the Acts of Tennessee apply to the Express Com- 
pany, and this admission can only have reference 
to the Express Company, as it is described in the 
bill of complaint, and the complainant is entitled to 
read the bill as evidence in his own favor to ex- 
plain this admission. 


1 Dan’l, Ch. Pr., p. 838. 


The answer must be taken as admitting that the 
express company Is one operating on certain rail- 
roads in the State and engaged in the inter State 
commerce, that it also does a local business, but 
only as an inseparable part and incident of the in. 
ter-State business. The general nature of the ex- 
press business and the manner in which it is con- 
ducted is a matter of general knowledge, and as 
such the Court should take judicial notice of it. 


Brown w. Piper, a). me ae. 
See also the Kixpress Ciouee S57 fs. m., 


pp. 15, 20, 24, Zo. 


As none of the facts alleged in the bill are denied, 
the answer as to all ghose facts can have no greater 
force as evidence than an unsworn answer. Such 
an answer does not constitute evidence for the de- 
fendants, and the testimony of one uncontradicted 
witness in support of the bill is sufficient to sustain 
its allegations. 


Patterson v. Gaines, 6 How., 588. 


As the bill is sworn to positively, and is support- 
ed by the affidavit of Mr. Platt that the facts are 
true within his own knowledge, it is submitted that 
the cause should not be remanded for such a technical 
objection. The only result would be to compel the 
complainant to take proof of facts which are not 
and cannot be denied. 


Third.—The Act of 1887, imposing a license fee 


on express companies, was void. 


[.—This is, indeed, practically conceded by the 
act of 1889, which was intended to accomplish the 
same object by an amendment which it was sup- 
posed would cure the manifest invalidity of the pre- 


ceding legislation. 


[I.—The legislation of 1887 declared all express 
business to be a privilege not to be carried on with- 
out license, and it prescribed the amount of the h- 
cense fee to be paid. It made no distinction be- 
tween inter-State and foreign express business, 
and that carried on wholly within the State. The 
tax was measured by the length of the lines of 
transportation occupied by the company without 
regard to whether any part of its line or lines was 
within the State. No express company could con- 
duct within the limits of the State any business 
subsidiary to its lines of transportation within or 
without the State without being subject to the pay- 
ment of the prescribed license tax. Whether an 
express company took up and put down a single 
package within. the State was of no consequence; 
the tax was nevertheless payable. 


[Il.—Express companies are one of the great or- 
gans of commerce, and as such they and all their 
instrumentalities are under the protection of the 
commercial clause of the constitution. It needs no 
argument to show that this legislation is a regula- 
tion of inter-State commerce, that if is a burthen 
upon such commerce and might be made effective 
to destroy it altogether if its validity were admitted 
in principle. Indeed, argument would necessarily 
consist of a mere repetition of what has been said 
over and over again ina long line of decisions of 
this Court. 
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Cook v. Pennsylvania, 97 U. 5., 566. 

Gloucester Ferry Company v. Penn- 
sylvania, 114 U.5S., 196. 

Telegraph Company v. Texas, 105 U. 
S., 460. 

Picard v. Pullman, 117 U.S., 134. 

Robbins v. Shelby Taxing District, 120 
U.S., 490. 

LeLoup v. Mobile, 127 U. S., 640. 

Stoutenburgh v Herrick, 129 U. &., 
148. 

Leisy v. Harden, 135 U.5., 100. 


(or 


Minnesota v. Barber, 136 U.S., 314. 


Fourth.— The amendment of 1889 was intended - 
simply as an evasion of the constitutional provis- 
ion, and did not render the tax valid. 


I.--Nothing 1s better settled than that, in consid- 
ering the constitutionality of statutes, this Court, 
adopting the general canon of construction applied 
in all cases, looks rather at the object and neces- 
sary effect of the statute than at its mere words, 
and that it will not permit a constitutional provis- 
ion to be evaded or frittered away by any form 
into which the Legislature may see fit to cast its 
enactments. It will go behind the mere form and 
see the ultimate effect and intent of the act, and 
will not allow that to be accomplished indirectly 
which the Constitution says shall not be done di- 
rectly. 

In Cummings v. Missouri, 4 Wall., 277, the Con- 
stitution of Missouri, adopted after the war, re- 
quired, as a condition of holding any office, an oath 
to be taken that the person had never been in 
armed hostility to the United States, and had 
never, by act or word, manifested his adherence to 
the cause of their enemies or his desire for their 
triumph, or his sympathy with those in rebellion 
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against the United States, or ever entered or left 
the State for the purpose of avoiding enrollment or 
draft in the military service of the United States. 
Any person unable to take the oath was declared 
incapable of holding any office, or being an officer 
or director of any corporation, or acting as a teacher 
in any educational institution, or preaching or 
teaching as a priest or other clergyman; and all 
persons holding such offices at the time of the 
adoption of the Constitution were required to take 
the oath within sixty days or their offices became 
vacated, and they were liable to fine and imprison: 
ment. Mr. Cummings was a priest of the Roman 
Catholic Church, and was indicted for preaching 
without taking the oath. The provision was at- 
tacked on his behalf as, in effect, a bill of attainder 
and an er post facto law It was so ight to be up- 
held as a legitimate exercise of the power of the 
State to prescribe the qualifications for holding 
office. But it was held to be a mere evasion of the 
constitutional provision, and, in effect, a punish- 
ment for acts committed before its adoption. This 
Court said: ‘‘Among the rights reserved to the 
States is the right of each State to determine the 
qualifications for office and the conditions upon 
which its citizens may exercise their various call- 
ings and pursuits within its jurisdiction. But it 
by no means follows that, under the form of creat- 
ing a qualification or attaching a condition, the 
State can, in effect, inflict a punishment for a past 
act which was not punishable at the time it was 
committed. The question is not as to the existence 
of the power of the State over matters of internal 
police, but whether that power has been made in 
the present case an instrument for the infliction of 
punishment against the inhibition of the Constitu- 
tion.” After considering the effect of an act directly 
imposing penalties for the same acts as were made 
the grounds of disqualification, the Court says: 
‘*The purpose of the law-makers in the case sup- 
posed would be openly avowed; in the case exist- 
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ing it is only disguised. The legal result must be 
the same, for what cannot be done directly cannot 
be done indirectly. The Constitution deals with 
substance, not with shadows. Its inhibition was 
levelled at the thing, not the name. It was intended 
that the rights of the citizen should be secure 
against deprivation for past conduct by legislative 
enactment, under any form, however disguised. 
If the inhibition can be evaded by the form of the 
enactment, its insertion in the fundamental law 
was a vain and futile proceeding. * * The fra- 
mers of the Constitution of Missouri knew at the 
time that whole classes of individuals would be un- 
able to take the oath prescribed. To them there is 
no escape provided. * * * ‘To make the enjoy- 
ment of a right dependent upon an impossible con- 
dition is equivalent to an absolute denial of the 
right under any condition. * * The provision of 
the Federal Constitution, intended to secure the lib- 
erty of the citizen, cannot be evaded by the form 
in which the power of the State is exerted. If this 
were not so—if that which cannot be acconiplished 
by means looking directly to the end can be ac- 
complished by indirect means—the inhibition may 
be evaded at pleasure.” 

In the Bank Tax Case, 2 Wall., 200, the statutes 
of New York taxed corporations on the actual value 
of the capital stock, and the Act had been held by 
this Court to be void so far as the capital of Na- 
tional Banks invested in Government bonds was 
concerned, the tax being in effect a tax on those 
bonds. Inimediately after this decision the Act 
was amended, so that banks were taxed ‘‘ona 
valuation equal to the amount of their capi- 
tal stock paid in, or secured to be paid in.” 
It was held that the amendment did _ not 
change the effect. The Court, referring to the 
provisions of the National Banking Act, said: ‘‘ The 
Legislature well knew the peculiar system under 
which these institutions were incorporated, and the 
working of it, and when providing for a tax on 
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their capital at a valuation, they could not but have 
intended a tax upon the property in which the 
capital had been invested. We have seen that such 
is the practical effect of the tax, and we think it 
would be doing injustice to the intelligence of the 
Legislature to hold that such was not their intent.”’ 

[In Guy v. Baltimore, 100 U.5., 43%, a statute 
authorized the City of Baltimore to collect wharfage 
from vessels resorting to, or lying at, landing or 
transporting goods other than products of the State, 
on any wharf belonging tothe city. In regard to 
this statute, and ordinances passed in pursuance of 
it, fixing wharfage rates, this Court said: ‘* The 
City of Baltimore, if it chooses, can permit the 
public wharves which it owns to be used without 
charge. Under the authority of the State it may 
also exact wharfage fees equally from all who use 
its improved wharves, provided such charges do 
not exceed what is fair remuneration for the use of 
its property. But it cannot employ the property it 
thus holds for public use so as to hinder, obstruct, 
or burden inter-State commerce in the interest of 
commerce wholly internal to that State. The fees 
which it exacts to that end, although denominated 
wharfage dues, cannot be regarded, in the sense of 
our former decisions, as compensation merely for 
the use of the city’s property, but as a mere expe- 
dient or device to accomplish by indirection what 
the State could not accomplish by a direct tax, 
viz., build up its domestic commerce by means of 
unequal and oppressive burdens upon the industry 
and business of other States.” 

In the case of the State Tax on foreign-held 
bonds, 15 Wall., 300, where a statute of Pennsyl- 
vania taxed bonds of corporations, and required 
the corporation to pay the tax and withhold it from 
the interest on them as it fell due, the Court held 
the law invalid as regards bonds ‘held by non-resi- 
dents of the State, they not being subject to its 
jurisdiction and the debt of the corporation not 
being property within the State, the Court saying 
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that it was one of the many cases where, under the 
name of taxation, an oppressive exaction is made 
without constitutional warrant, amounting to little 
less than the arbitrary seizure of the property. 

In Kilburne v. Thompson, 103 U.5., 168, Con- 
gress having appointed a committee to investigate 
some of the affairs of Jay Cooke & Co., on the 
ground that the Government was a creditor, and 
that the Courts were powerless, by reason of certain 
settlements that had been made, to afford adequate 
redress, the Court held that it would scrutinize the 
purpose of the investigation to see whether it fell 
within the legitimate exercise of legislative powers, 
and having found that the inquiry was judicial in 
its nature, and not in aid of legislation, an order 
punishing a witness for contempt in refusing to 
answer questions was void, and afforded no protec- 
tion to the sergeant-at arms for arresting the wit- 
ness. 

The proposition that the Courts are not concluded 
by the form of the act or its declared purpose, but 
will scrutinize it to see if it, in effect, violates any 
constitutional provision, is forcibly maintained in a 
well considered case in the New York Court of 
Appeals. 

Matter of Jacobs, 98 N. Y., 98. 


An act was passed entitled ‘‘ An Act to Improve 
the Public Health by Prohibiting the Manufacture 
of Cigars and Preparation of Tobacco in any form 
in Tenement Houses, and Regulating the use of 
Tenement Houses in certain cases.” It prohibited 
the manufacture of cigars on any floor of a tene- 
ment house if any part of the floor was used for 
the purpose of living, sleeping, cooking or doing 
any household work. The Court pointed out that 
the Act interfered with the profitable and free use 
of his property by the owner or lessee of a tene- 
ment house who was a cigarmaker and in a legal 
sense deprived him of his property—that if the 
Legislature could prohibit one use, it could prohibit 
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all; that while the Legislature could pass police 
laws, it could not, under the guise of such laws, 
evade constitutional provisions. ‘*‘ Under the mere 
guise of police regulations personal rights and 
private property cannot be arbitarily invaded, and 
the determination of the Legislature is not final or 
conclusive. If it passes a law ostensibly for public 
health and thereby destroys or takes away the prop- 
erty of a citizen, or interferes with his personal 
liberty, then it is for the Courts to scrutinize the 
Act and see whether it really relates to, and is con- 
venient and appropriate to promote the public 
health. It matters not that the Legislature may, 
in the title to the Act or in its body, declare that it 
is intended for the improvement of the public 
health. Such a declaration does not conclude the 
Courts, and they must yet determine the fact de- 
clared and enforce the supreme law. * * Even 
the power of taxation, which is one of the broadest 
possessed by the Legislature, is not without its 
limitations, and its action in reference thereto may 
be scrutinized by the Courts; and that which is 
done under the guise of taxation may be con- 
demned as sheer spoliation and confiscation with- 
out due process of law.” The Act was held to be 
unconstitutional as not being appropriate to pro- 
mote public health. 

The legislation in New York State, which was 
reviewed in the Passenger cases, 7 How., 283; Hen- 
derson uv. Mayor, 92 U. S., 259; and People v. Com- 
pagnie Transatlantique, 107 U.58., 59, affords an- 
other illustration of the same proposition. The 
Health Laws of New York required every vessel 
bringing passengers to the port of New York from 
foreign countries to pay a tax of $1 per passenger. 
The money was to be applied to the support of the 
Marine Hospital at Staten Island, which was 
under the control of the Health Commission- 
ers. The act was held to be invalid in the 
Passenger Cases as being a direct tax on the 
right of transporting passengers from foreign 
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countries. The act was thereupon amended, 
and it was provided that the masters of ves- 
sels should give a bond in the sum of $300 for 
each passenger that he should not become a charge 
on the county for four years, with the privilege of 
commuting by paying $1.50 for each passenger. 
Speaking of this act the Court said, in Henderson 
v. The Mayor: ‘‘In whatever language a statute 
may be framed, its purpose must be determined 
by its natural and reasonable effect, and if it is 
apparent that the object of the statute, as judged 
by that criterion, is to compel the owners of vessels 
to pay asum of money for every passenger brought 
by them from a foreign shore, it is as much a tax 
on the passengers or on the vessel for the right of 
landing them as was the statute held void in the 
Passenger cases. To require a heavy and almost 
impossible condition for the exercise of this right, 
with the aiternative of the payment of a small 
sum of money is, in effect, to demand payment of 
that sum. * * * It is a law in its effect and 
purpose, imposing a tax on the owner of the vessel 
for the privilege of landingin New York passengers 
transported from foreign countries.” 


In People v. Compagnie Generale Transatlantique 
an act was passed providing for the inspection of 
passengers arriving in New York from foreign 
ports, and three days later another act was passed 
entitled ‘‘ An Act to Provide Money for the Execu. 
tion of the Inspection Laws,” and requiring each 
passenger to pay a tax. But it was held that the 
act went far beyond the proper scope of inspection 
laws and was in effect a tax upon inter-State com- 
merce. 

In Mugler v. Kansas, 123 U. 3., 623, it was said: 
‘*The courts are not bound by mere forms, nor are 
they to be misled by mere pretenses. They are at 
liberty—indeed, are under a solemn duty—to look 
at the substance of things whenever they enter 
upon the inquiry whether the Legislature has 
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transcended the limits of its authority. If, there- 
fore, a statute purporting to have been enacted to 
protect the public health, the public morals or the 
public safety, has no real or substantial relation 
to those objects, or is a palpable invasion of rights 
secured by the fundamental law, it is the duty of 
the courts to so adjudge, and thereby give effect 
to the Constitution.” 

I1.—As already stated, the amendment of 1889 
involves an admission that the Act of 1887 was un- 
constitutional. The object of the amendment was 
simply to evade the constitutional provision, and, 
by bringing the statute into formal compliance 
with the decisions of this Court, to exact the same 
tax under a different name. The character of the 
tax is in no way changed. It is nota tax on prop- 
erty having a situs within the State, nor on the 
earnings from local business. [ts amount is not deter- 
mined by the extent of the local business, but by the 
length of lines employed in the general inter-State 
business. Its amount is the same if one package 
or a million be carried between two points within 
the State, and whether the earnings from local 
business be fifty cents or a hundred thousand dol- 
lars. It isa pure license tax for the privilege of 
carrying on the express business; and while, in 
terms, it is said to be for the privilege of carrying 
on the local business, this is simply a device to 
evade the Constitutional provision, for the Legisla- 
ture could not but have known that from the nature 
of the business the express companies were obliged 
to do a local business as well as an inter-State busi- 
ness. Moreover, it will be noticed that the tax, 
both before and since the amendment, is limited to 
express companies. doing business on railroads and 
steamboats. But these are the express companies 
which carry on an inter-State business, and the 
only ones which do so; so that the tax is expressly 
limited to those companies engaged in inter-State 
commerce, 
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Fifth.— The State cannot exact a license tax for 
carrying on domestic commerce, if any part of the 
burden of such a tax falls on tnter-State commerce. 


It may be urged that there is a commerce wholly 
internal to the State which the State may regulate 
at its pleasure, and for the conduct of which it may 
demand any license tax it deems proper. Assum- 
ing that the Act is not a mere device to exact a tax 
from those engaged 1n inter-State commerce, it is 
still true that if the burden of the tax in any degree 
falis*upon the inter-State commerce it is void. 

The power granted to Congress to regulate com- 
merce is supreme; so far as the transportation of 
articles from State to State is concerned it is also 
exclusive. The absence of legislation on the sub- 
ject is a declaration on the part of Congress that 
such transportation shall not be burdened by State 
exactions, and the States, in the control and regu- 
lation of their local affairs, must see to it that 
they do not impose any burden upon inter-State 
commerce. Legislation is not necessarily valid be- 
cause it operates on something of which the State 
has exclusive control. It must also be so restricted 
that it does not in any part invade the province 
over which Congress has exclusive control. In 
Henderson v. The Mayor, supra, where the statute 
before the Court was claimed to be a legitimate ex- 
ercise of the police power, it was said: 

‘* Whatever the nature and extent of the police 
power, no urgency for its use can authorize a State 
to exercise it in regard to a subject matter confided 
exclusively toCongress. * * Whenever thestat- 
ute of a State invades the domain of legislation 
which belongs exclusively to the Congress of the 
United States, it is void, no matter under what class 
of powers it may fall, or how closely allied it may 
be to powers conceded to belong to the States.” 

In Fargo v. Michigan, 121 U. S., 230, it was said 


that an act which taxed inter-State commerce was 
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not made valid by including within its provisions 
subjects within the domain of the State. 

In Railroad Co. v. Husen, 95 U.S., 465, a statute 
of Missouri prohibited the importation ot Texas 
cattle into the State between March and November. 
The Act had been passed to prevent the spread of 
disease among cattle But it was held to be un- 
constitutional, as being an absolute prohibition of 
inter-State commerce during a portion of the year, 
and beyond the legitimate exercise of the police 
power, the Court saying, ‘* Neither the unlimited 
power of a State to tax, nor any of its large 
police powers, can be exercised to such an extent 
as to work a practical assumption of the powers 
properly conferred upon Congress by the constitu- 
tion.” 

In Phila. S. S. Co. v. Penn., 122 U.S., 345, it 
was said, ‘*‘ The corporate franchises, the property, 
the business, the income of corporations created by 
a State, may undoubtedly be taxed by the State; 
but in imposing such taxes care must be taken not 
to interfere with or hamper directly, or by indirec- 
tion, inter-State or foreign commerce.” 


In Gloucester Ferry Co. v. Penn., 114 U.S., 
196, the ferry company, a New Jersey corporation 
operating a ferry between New Jersey and Penn- 
sylvania, leased a wharf in Philadelphia, at which 
it received and landed passengers and freight. 
The State of Pennsylvania taxed it on its entire 
capital stock. It was urged, in support of the tax, 
that part of its business was transacted in Philadel. 
phia, and the eompany was as much dependent upon 
that place as upon its wharf in New Jersey; that it 
could only lease its wharf by permission of the State 
of Pennsylvania, ‘‘ and was dependent equally, not 
only for its business, but its power to do business, 
upon both States, and might, therefore, be taxed 
by both.” | 


But it was held that the corporation, being 
engaged in inter-State commerce, could not be 
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excluded from the State, that while the State 
might tax the company’s lease of the wharf as 
property having a situs in the State, it could not 
tax it for the privilege of receiving and landing 
passengers at Philadelphia, as that was a necessary 
incident of the inter-State commerce, and so ex- 
empt from taxtion by the State. 

In Bowman v. Chicago, &c., Ry. Co., 128 U.S., 
465, a statute of Lowa prohibited common carriers 
from bringing intoxicating liquors into the State 
from any other State without first being furnished 
with a certificate from the county auditor that the 
consignee was authorized to sell intoxicating 
liquors. The statute was not intended as a regula- 
tion of commerce, but in furtherance of the general 
policy of the State to restrict the use of liquors and 
protect its citizens from the evils of intemperance; 
but it was held that liquors were an article of 
merchandise, and the State had no power to prevent 
their importation from another State; that the Act 
Was, in effect, a regulation of commerce, and as 
such was void. The authorities are reviewed at 
length, and the case affords another illustration of 
the doctrine that the State cannot, in the exercise 
of those powers which are reserved to it, invade the 
domain of the powers given to Congress, but that 
where the two conflict the former must yield. 

In the late case of Leisy v. Hardin, 135 U.S., 
100, where the statute of iowa probibited the sale 
of intoxicating liquors within the State, it was 
held that, while the State could in the exercise of 
its police powers restrict or prohibit the traffic in 
liquors between its own citizens, it could not so 
exercise this power as to restrict inter-State com- 
merce; that liquor imported from another State 
remained a subject of commerce so long as it was 
in the hands of the importer in the original pack. 
age, and that until mingled with the general mass 
of property in the State by sale, the traffic in it 
could not be controlled by the State. 

The question has been exhaustively considered in 
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the late cases of Minnesota v. Barber, 136 U.5S., L104, 
and Swift v. Sutphen, 39 Fed. R-., 630. 

In those cases a statute of Minnesota provided 
that meat should not be sold in the State unless the 
animals were inspected by State inspectors within 
twenty-four hours before they were slaughtered. 
The act was intended as a protection of public 
health, but it was held that its »ractical effect was 
to discriminate against meat from animals slaugh- 
tered in other States, and was therefore in effect a 
regulation of commerce. The proposition is there 
again asserted and enforced, that it is in all cases 
the practical effect and operation of a statute which 
the Court will consider and not its form; that neither 
the police power of a State, nor its right to pass in- 
spection laws nor any other of its powers can be so 
exercised as to amount to a regulation of inter- 
State commerce. 


Sixth.— The tax imposed by the Act of 1889 is a 
burden on the inter-Stale commerce carried on by 
the Express Company. 


I. In Leloup v. Port of Mobile, 127 U. S., 641, a 
license tax was exacted from the Western Union 
Telegraph Co. by the City of Mobile, and it was 
urged that a portion of the company’s business was 
internal to the State of Alabama, and therefore 
taxable by the State; but the Court said, ‘* That 
fact does not remove the difficulty. The tax affects 
the whole business without discrimination.” The 
same remark is applicable to the case at bar. Not- 
withstanding the amendment of 1889, the tax 
affects the whole business of the company, inter- 
State as well as domestic. It has no relation to the 
amount or value of the company’s property in the 
State, or to the manner in which that property is 
employed. It is not based on the amount of busi- 
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ness done within the State, or on the revenues from 
that business. Nor is it made payable solely from 
those revenues, but is made payable from any and 
all property or revenues of the company. It must 
be paid if a single package is taken up and delivered 
within the State, and the rate of taxation is reg- 
ulated by the length of lines employed in inter- 
State business, and not at all by the value of the 
package, the cost of transportation or the distance 
carried. It is a confusion of ideas to say thata tax 
which is estimated at a gross sum, even if in terms 
exacted only for carrying on local business, falls 
solely on the local business. <A tax on business, to 
fall solely on that business, must, like a tax on 
property, bear some relation to the amount and ex- 
tent of that business, and be pavable from its pro- 
ceeds. But if placed at a gross sum it is a tax on 
the instrumentality by which the business is car- 
ried on, and if that instrumentality is one of those 
engaged in inter-State commerce, the tax is a tax 
on such commerce. 


Il. It appears from the record that the local 
business forms but an insignificant part of the 
total business done by the company at its offices 
in Tennessee; that the main business of the 
company is inter-State commerce, and the local 
business is but an incident to the inter-State busi- 
ness, but that at the same time there is a practical 
necessity for carrying on this local commerce, aris- 
ing from the established methods of doing the ex- 
press business, the importance of the local com- 
merce to the public and to the railroads on which 
the company is dependent for its facilities, and the 
impossibility of separating it from the inter-State 
commerce. It also appears by the record that the 
company was at the time this tax was imposed, 
under a contract to carry on the local business 
which has not yet expired, and that it must con- 
tinue to do so or violate its contract. 
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Theoretically, it might be possible for the express 
company to abandon its local business, and so es- 
cape the tax; but, practically, that cannot be done, 
and the Court must consider the question solely 
from its practical side, and determine the validity 
of the statute according to its effect upon the estab- 
lished methods of doing the business. Such was 
the view taken in the decision below, and in all 
the cases where the question has been considered. 


Henderson uv. The Mayor, supra. 
Railroad Co. v. Husen, supra. 
Leloup v. Mobile, supra. 

Barber v. Minnesota, supra. 

Swift v. Sutphen, supra. 

Walling v. Michigan, 116 U. S., 446. 


It was held in Ratterman v. Western Union 
Tel. Co., 127 U. S., 411, that where the earn 
ings of the domestic business could be sep- 
arated from the earnings of the inter-State busi- 
ness, it was in the power of the State to tax 
the former, and it follows from that decision 
that where such practical separation of the 
two classes of business cannot bo made, there 
is no power in the State to impose a tax. In 
the case at bar the tax is not imposed on the 
earnings, but on the occupation of doing an ex- 
press business; that business is conducted as a 
unit, and the Legislature cannot, by any language 
it may adopt in the statute, effect a separation in 
law which cannot be made in practice. 


III. The case of Hall v. DeCuir, 95 U. S., 485, is 
instructive, and in its facts closely analogous to the 
case at bar. A statute of Louisiana provided that 
‘‘all persons engaged within this State in the busi- 
ness of common carriers shall have the right to re- 
fuse to admit any person to their cars,” &c., when 
such person shall refuse to pay, &c,, and to remove 
those violating the rules, ‘‘ provided said rules and 
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regulations make no discrimination on account of 
race orcolor.” The plaintiff, a colored woman, took 
passage between New Orleans and Hermitage (a 
place in Louisiana), on a vessel engaged in inter 
State commerce, and was excluded from the cabin 
on account of her color. She sued for damages, 
and the defendant urged that the act was a regula- 
tion of commerce. 

Waite, C. J., referring to statutes governing the 
use of turnpikes, ferries, bridges, &c., said: ‘* By 
such statutes the States regulate, as a matter of 
domestic concern, the instruments of commerce 
situated wholly within their own jurisdictions, and 
over which they have exclusive governmental con- 
trol, except when employed in inter State com- 
merce. As they can only be used in theState, their 
regulation for all purposes may properly be 
assumed by the State, until Congress acts in 
reference to their foreign or inter-State rela- 
tions. * * * State legislation which seeks to 
impose a direct burden upon inter-State commerce 
or interfere directly with its freedom does encroach 
upon the exclusive power of Congress. The statute 
now under consideration occupies that position. It 
does not act upon the business through the local 
instruments to be employed after coming within 
the State, but directly upon the business as it comes 
into the State from without or goes out from with- 
in; While it purports only to control the carrier 
when engaged within the State, it must necessarily 
influence his conduct to some extent in the man- 
agement of his business throughout his entire voy- 
age. His disposition of passengers taken up and 
put down within the State or taken up within to 
be carried without, cannot but affect, in a greater 
or less degree, those taken up without and brought 
within. * * It was to meet justsuch a case that 
the commercial clause in the Constitution was 
adopted. * * If each State was at liberty to reg- 
ulate the conduct of carriers while within its juris- 
diction, the confusion likely to follow could not 
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but be productive of great inconvenience and un- 
necessary hardship.”’ 

Clifford, J., in a concurring opinion, pointed out 
that Congress having, under its power to regulate 
commerce between the States, prescribed the terms 
and conditions on which vessels could be licensed 
and enrolled for the coasting trade, no State can 
impose other conditions; that vessels so enrolled 
can lawfully touch at intermediate ports to dlis- 
charge passengers and caryo, and that the fact that 
they do so does not change the character of the 
trip or diminish the right of the vessel to enjoy all 
the previiagee of a vessel engaged in inter-State 
commerce. He then said: ** Nor does the fact that 
the plaintiff expected to leave the steamer at a 
landing in the same State enlarge her right of ac. 
commodation or augment in any respect the obli- 
gations of the steamer as a public carrier, for the 
reason that the steamer sailed throughout the whole 
trip under her coasting license, and her rights and 
privileges, duties and obligations must be ascer. 
tained and defined by the regulations prescribed by 
the Acts of Congress. Commercial regulations of 
the kind cannot be effectual to accomplish the ob- 
ject for which they were required and designed to 
effect, unless it be held that they extend to the en- 
tire voyage as well that portion of it which ts in 
the State where the voyage began, as that which 
extends into another State, as the whole is per- 
formed under the coasting license merge in the 
Acts of Congress passed to regulate such commerce 
and navigation.’ 


It will be noticed that in this case the statute 
only purported to affect that part of the voyage 
which was carried on within the State, and that 
the passenger was pursuing a journey wholly with. 
in the State, but it was held that the commerce in 
the State was a part of the whole commerce carried 
on by the vessel; that the regulation cf the part 
within the State necessarily affected the whole 
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business and amounted to a regulation of inter- 
State commerce. 


[V.—The ‘constitutional provision is directed 
against the imposition of burdens on Inter-State 
commerce, and if the act before the Amendment 
of 1889 was void, it could only be made valid by 
an amendment which would relieve the commerce 
from the burden of the tax. But if the inter-State 
and local commerce are practically a unit, the 
amendment of 1889 affords no relief. It makes no 
difference to the company or its business whether it 
is paid under the former or the latter law— whether 
itis paid in terms as a tax on inter-State or local 
commerce. It must still be paid, and the burden is 
as heavy in the one case as in the other. 


V.—It isshown in the record that the tax is more 
than five times the whole amount of net earnings 
from the local business. Four-fifths of the tax 
must be paid from the inter-State earnings. A 
State can tax the gross earnings from local busi. 
ness: but if the tax were placed at 200 per cent. of 
those gross earnings, it would surely be void. And 
it cannot be any the less void, because a gross sum 
exceeding many times the whole net earnings is 
exacted, when, as in this case, the company cannot 
relieve itself from the tax by abandoning the busi- 
hess. 


VI.—Nor can it be said that the tax operates but 
indirectly and remotely upon the inter-State com- 
merce. The State may regulate those instruments 
of commerce which are purely local in their opera- 
tion, such as wharves, bridges, ferries; it may tax 
property imported from other States, and which 
has become mingled with the general mass of prop- 
erty in the State, provided no discrimination is 
made against the products of other States; it may 
pass quarantine and police laws; it may also tax 


cecupations and pursuits not directly connected 
with inter-State commerce. 


County of Mobile «. Kimball, 102 U. S.. 
691. 

Brown wv. Houston, 114 U. S., 622. 

Morgan ?. Loutsiana, 118 U. S., 455. 

Robbins 7. Shelby Co., 120 U. S., 499. 


And it was held in Louisville, &c., R. Co. v. Mis- 
sissipp], 133 U. 5., 587, that a law requiring rail 
roads to provide equal but separate accommodations 
for white and colored persons, when limited exclu- 
sively to persons travelling betwéen points in the 
State, only indirectly affected inter-State commerce, 
as its provisions would be fully complied with by 
adding a separate car for colored persons to its 


trains on entering the State. 


but these cases bear no analogy to the case at 
bar. The distinction between laws which directly 
affect inter-State commerce, and those which affect 
it indirectly, is pointed out in Sherlo K wv. Alling, 
93 U. 5., 99. There an act giving damages for 
negligence causing death, was held to apply toa 
collision between two vessels engaged in inter-State 
commerce on the Mississippi River, the Court say- 
ing: ‘*It will be found that the legislation adjudged 
invalid, imposed a tax On some instrument or sub 
ject of commerce, or exacted a license fee from par 
ties engaged in commercial pursuit. * * * In 
all the cases the legislation condemned operated 
directly upon commerce, either by way of tax upon 
its business, license upon its pursuit in particular 
channels or conditions for carrying it on - @ 
General legislation, presi ribing the habilities or 
duties of citizens of a State without distinction as 
to pursuit or calling, is not open to any valid ob- 
jection because if may affect persons engaged in 
inter-State commerce. * * * In conferring upon 
Congress the regulation of commerce it was never 
intended to cut the States off from legislating on 


all subjects relating to the health, life and safety 
of their citizens, though the legislation might indi. 
rectly affect the commerce of the country.” 

In Smith v. Alabama, 124 U.5., 466, a statute 
which prescribed the qualifications of locomotive en 
gineers, and was properly adapted to securing com 
petent persons, was held to be valid, even as to those 
engaged in inter State transportation, the Court say- 
ing that the entire body of Jaw regulating in general 
the relative rights and duties of persons within the 
State, without regard to pursuits, was subject to 
State control—that if competent to administer jus- 
tice between persons engaged in inter-State com- 
merce, the State could also ‘prescribe the precau- 
tions and safeguards foreseen to be necessary and 
proper to prevent, by anticipation, those wrongs 
and injuries which, after they have been inflicted, 
it is admitted the State has power to redress and 
punish.’ 

But a tax on an occupation stands on a different 
basis from taxes on property, or laws regulating its 
use or prescribing the duties and liabilities of citi- 
zens to each other. It is something directly taken 
from the person or corporation following the occu 
pation, and not from specific property. Although 
imposed in terms only upon one part of a business, 
if not graduated according to the extent of that 
business, it must fall directly on the whole business, 
because from the very statement of the case its 
payment must be made from any property or reve- 
nues, without regard to their source, and, in any 
event, whether the business, in terms taxed, yield 
sufficient to pay the tax or not. 


Seventh.—-Jhe local business, as a necessary 
incident of the inter-State business, ts free from 
State control. 


I.—In Pensacola Tel. Co. v. West. Union Tel. Co., 
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96 U.5S., 1, the State of Florida had granted to 
the plaintiff the exclusive right to maintain and 
operate a telegraph within certain counties of the 
State; Congress had authorized the defendant to 
operate a telegraph over any of the post roads of 
the United States, and it had acquired, by contract 
with a railroad company in Florida, the right to 
build a telegraph line along its road. It was held 
that the telegraph being one of the instruments of 
inter-State commerce, the Act of Congress was a 
legitimate exercise of its power to regulate that 
commerce, and the Statute of Florida, being in 
conflict with the Act of Congress, was void. 

In California v. Pacific Railroad Co., 127 U.S., 
1, 39, it was held that Congress, under its power to 
regulate commerce between the States, could in- 
corporate the Central Pacific Railroad Company 
and authorize it to build and operate its road in the 
State of California, and that the franchises so 
granted by Congress were not subject to taxation 
by the State. 

In Cherokee Nation v. Kansas Railway Co., 135 
U. S., 641, 657, it was held that under its power to 
regulate commerce with the Indian tribes, Congress 
could authorize the defendant, a corporation of the 
State of Kansas, to build a road through the Indian 
Territory. 

There is no intimation in any of these cases that 
the corporation would be restricted in the exercise 
of the franchise to inter-State commerce, or that 
the right to do a local business was subject to State 
control. As was pointed out by Judge Field in Pen- 
sacola Tel. Co. v. Western Union Tel. Co., supra, 
if Congress has power to authorize a corpora- 
tion to enter a State and there carry on the tele- 
graph or railroad business as a branch of inter- 
State commerce, all that is necessary to the bene- 
ficial and profitable enjoyment of the grant will go 
with it, including the right to carry on local busi- 
ness, and that such local business will be free from 
the control of the State. 


merce—its business and occupation, with all their 
incidents, and all the means necessary to the com- 
plete and profitable conduct of that business—is 
free from taxation or control by the State. 


McCall v. California, 186 U. 3., 104. 
Norfolk and W. R. R. Co. v. Penn., 136 
U.8., 114. 


[V. In conclusion, it is desired to emphasize the de- 
lusive character of this tax; that the tax has no re- 
lation in its standard of measurement to the domes- 
tic commerce of the company; that it is not placed 
on the earnings of that commerce, or regulated in 
any way by its amount; that it is not a tax on any 
property having a situs in the State, but is purely a 
license tax, exacted for the right of carrying on a 
business which, in all its essentials, is strictly inter- 
State commerce, and exacted only from those en- 
gaged in inter-State commerce; and that the in- 
sertion of the words contained in the amendment 
of 1889 is simply a device to evade the constitu. 
tional provision and accomplish indirectly that 
which cannot be done directly. 


Lastly. 


The decree should be affirmed. 


WILLIAM PARKIN, 
W. W. MacFARLAND, 
Of Counsel. 
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THE WESTERN ELECTRIC CO. VS. GEORGE W. LA RUE. ] 


1 Cireuit Court of the United States for the Southern District of 
New York. 


GEORGE W. La RvE 
Ve. SIn Equity. 
¢ WerstTeRN Evecrric Company. } 


Timothy Griffith, clerk circuit court U. S., southern district of 
Se 
You will please issue a subpcena to the defendant, The Western 
Electric Company, in the above-entitled action, returnable on the 
first Monday of August, 1886. 
, BRIESEN & STEELE, 
Solicitors for Complainant. 


(Endorsed :) Cireuit court U.S., southern district of N. Y. In 
equity. George W. La Rue vs. Western Electric Co. Preecipe for 
subpcena. Briesen & Steele, solicitors for complainant. U.S. cir- 
cult court. Filed June 21, 1886. Timothy Griffith, clerk. 


2 (‘ireuit Court of the United States, Southern District of New 


York. 


GreorGceE W. LA Rue 
Vs. Aftidavit of Service. 
WrSTERN ELECTRIC Piniemahie, § 
STATE OF New YORK, ) ‘ 
; Bigg Ho . » 88: 
County of New York, | 


Harry M. Turk, of 165 East 66 St., New. York, being duly sworn, 
says that he is above the age of twenty-one years; that he is the 
person deputized by the U.S. marshal to serve the annexed writ, 
and that on the 21st day of June, in the year one thousand eight 
hundred and 86, he served the annexed writ of subpana ad re- 
spondendum on The Western Electric Company, the defendant in 
this action, at No. 70 Trinity Place, New York city, N. Y., by de- 
livering a copy of the same to and leaving the same with Harry B. 
Thayer, the general manager of said Western Electric Co., at the 
same time exhibiting the annexed original to said Thayer. 


HARRY M. TURK. 


Sworn to before me this 23d day of June, 1886. 
CHARLES G. M. THOMAS, 
Notary Public, Kings and N. Y. Co. 


The President of the United States of America to Western 
Electric Company, Greeting: 

You are hereby commanded that you personally appear before 

the judges of the circuit court of the United States of America for 

the southern district of New York, in the second circuit court, in 

]—279 
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equity, on the first Monday of August, A. D. 1886, wherever the said 
court shall then be, to answer a bill of complaint exhibited against 
you in the said court by George W. La Rue, and do further and re- 
ceive what the said court shall have considered in that behalf; and 
this you are not to omit under the penalty on you of two hundred 
and fifty dollars. 

Witness Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at the city of New York, on the 
2Ist day of June, in the year one thousand eight hundred and eighty- 
Six, and of the Independence of the United States of America the 
one hundred and tenth. 

TIMOTHY GRIFFITH, Clerk. 

BRIESEN & STEELS, 


Complainant's Sol’s. 


The defendant is required to enter appearance in the above cause 
in the clerk’s office of this court on or before the first Monday of 
August, 1886, or the bill will be taken pro confesso against it. 

T. G., Clerk. 


(Endorsed :) U.S. marshal’s office, S. D. N. Y. Received 
4 June 21, 1886. George W. La Rue versus Western Electric 
Company. U.S. marshal’s office, New York, June 21, 1886. 
i hereby depute Harry M. Turk to serve the within sub. in eq. M. 
S. M. Mahon, U.S. marshal. I hereby certify that on the 21st day 
of June, 1886, at the city of New York, in my district, I served the 
within sub. in equity upon the within-named Western Electric 
Company at the time and in the manner stated in the annexed 
affidavit of Harry M. Turk, deputized. M. 8S. M. Mahon, United 
States marshal, southern district of New York. Dated N. York, 
June 24,1886. U. S. circuit court. Filed June 29,1886. Timo- 
thy Griffith, clerk. 


5 Circuit Court of the United States for the Southern District 


of New York. 


GEORGE W. La Rue 
vs. -In Equity. 
WersTERN Execrric Company. } 


To the honorable the judges of the circuit court of the United States 
for the southern district of New York: 

George W. La Rue, residing and doing business at the city of 
New York, in the county and State of New York, and a citizen of 
said State, brings this his bill of complaint against the Western 
Electric Company, a corporation doing business and having an 
office for the transaction of business at the city of New York, in the 
county and State of New York, and which, as your orator is in- 
formed and believes, 1s incorporated under the laws of the State of 
Illinois, and thereupon your orator complains and says— 

That one Edgar A. Edwards was and is the original and first in- 
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ventor of certain new and useful improvements in telegraph keys, 
fully described in the letters patent hereinafter mentioned, and 
which had not been known or used before said Edgar A. Edwards’ 

said invention, and which was not for more than two years 


se before his application for a patent, as hereinafter mentioned, 
in public use or on sale with his consent or allowance, and 
which had not been patented or described in any printed publica- 


ion prior to his invention thereof. 
And your orator, on wate ge and belief, further shows unto 


your honors that said Edgar A. Edwards, being so as aforesaid the 
+. . ’ , ' eat : , ’ . ¢ ] 

first inventor and yl of said Improvements 1n telegraph 
keys, did, the 16th day of January. 1883, upon due applieation 


therefor, obtain letters patent of the United States for said inven- 
tion, n) due form of law, uh der the seal of the Patent Othee of the 
United States, signed by the Secretary of the Interior and counter- 
signed by the Commissioner of Patents of the United States, bear- 
ing date the day and year last aforesaid and m — red 270.767, 
whe reby there was granted and secured to Edgar A. Edwards and 
his heirs or ASSIGNS, or intended so to be, for the term of seventeen 

ears from and after the date of said letters patent, the full and ex- 
clusive right and liberty of making, constructing, using, and vend- 
Ing to others to be used the said invention and im provement, is 
set forth in said letters patent, which, or a duly certified copy of 
which, is reacv here in court to be produced; and by sh whereof 
said Edgar A. Edwards became and was the sole owner ¢ f all the 
rights and privileges granted and secured or intended to be granted 
and secured In and by said letters patent. 

And your orator further shows unto your honors that afterwards, 
LO wit, On or about the 25th day of Sept mber, ISS L the said le lrar 
A. Edwards, by an assignment in writing of that date, sold, assigned, 
and transferred unto your orator all his, the said Edgar A. Edwards’, 
right, title. and interest in and to said invention and the letters 
patent therefor, grant ted as aforesaid, which said assigninent Was 
duly recorded in the Patent Office of the United States, as by said 
ignment or a duly authenticated copy thereof and the certificate 
1 recording thereto aflixed, uanls in court to be produced, 
will fully and at large appear. 

And your orator further shows unto your honors that by 

virtue of the premises your orator became and now is the 
sole and exclusive owner of said letters patent and the inventions 
and improvements described therein and of all the rightsand privi 
leges granted and secured or intended to be granted and secured 
thereby, and that since he became the owner thereof as aforesaid he 
has invested and ex pended large suns of money and has been, to- 
vether with his licensee, LO creat trol ible In and about said 1 lwnve ntion, 
and for th » purpose of carrying on the business of making and sell- 
Ing telegra iy) hy keys and SOU TE ders containing sald pate nted invention 
and making the same profitable to himself and useful to the pub- 
lic, and that said invention has been and is of great benefit sal ad- 
vantage, and that large quantities of such telegraph keys and 
sounders were made according to said invention and sold by your 
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orator and his licensee to the great advantage of the public, and that 
the public have generally acknowledged and acquiesced in the afore- 
said rights of your orator,and your orator believes that he will real- 
ize and receive large gains and profits therefrom if infringements 
by said defendant and its confederates shall be prevented. 

And your orator further shows unto your honors that the said de- 
fendant has made application to him to sell said letters patent to it, 
which your orator refused to do, and that defendant bas made ap- 
plication to him for a license under said letters patent, which your 
orator refused to grant toit, and that your orator made such refusals 
because he desires to retain thé control of said letters patent himself, 
which are of great value to him. 

Yet the said defendant, well knowing the premises and the rights 
secured to your orator as aforesaid, but contriving to Injure your 
orator and to deprive him of the benefits and advantages which 
might and otherwise would accrue unto him from said invention, 
after the issuing of the letters patent as aforesaid and since the 25th 

day of Septern ber, LSS4, and before the commencement of 
73 this suit, did, as your orator is informed and believes, without 

the license or allowance and against the will of your orator 
and in violation of your orator’s rights and in infringement of the 
aforesaid letters patent, at the said city of New York and elsewhere un- 
lawfully and wrongfully and in defiance of the rights of your orator 
make, construct, use, and vend to otaers to be used the said inyen- 
tion, and did make, construct, use, and vend to others to be used 
telegraph keys and telegraph sounders made according to and em- 
ploying and containing said invention, and your orator charges it to 
be a fact that said defendant and its confederates still continue so to do, 
and that they are threatening to make the aforesaid telegraph keys 
and telegraph sounders in large quantities and to supply the market 
therewith and to sell the same. 

All in defiance of the rights acquired by and secured to your ora- 
tor as aforesaid and to your orator’s great and irreparable loss and 
injury, and by which your orator has been and still is being de- 
prived of great gains and profits which he might and otherwise 
would have obtained, but which have been received and enjoyed and 
are being received and enjoyed by the said defendant by and through 
its aforesaid unlawful acts and doings. 

And your orator further shows unto your honors, on information 
and belief, that said defendant has made and sold and caused to be 
made and sold large quantities of said telegraph keysand telegraph 
sounders and has a large quantity on hand which it is offering for 
sale and has made and realized large profits and advantages there- 
from, but to what extent and how much exactly your orator does 
not know, and prays a discovery thereof; and your orator says that 
the use of the sail invention by said defendant and its preparation 
for and avowed determination to continue the same and its other 
aforesaid unlawful acts in disregard and defiance of the rights of 
your orator have the effect to and do encourage and induce others: 
to venture to infringe said patent in disregard of your orator’s 
rights. 
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8 And your orator further shows unto your honors that he 
has caused notice to be given to said defendant of said 


infringe ments and of the rights of your orator in the premises, and 
request- said defendant to desist and refrain therefrom; but said 
defendant disregarded said notice and refused to desist from said 
infringements, and still continues to make and sell said telegraph 
keys and telegraph sounders without righ! 

And your orator prays that said defendant, The Western Electric 
Company, and its officers and directors, servants, agents, attorneys, 
and workmen and each and every of them may be restrained and 
enjoined provisionally and perpetually by the order and injunction 
of this honorable court from directly or indirectly making, con- 
structing, using, vending, delivering, working, or putting into prac- 
tice, operation, or use, or in anywise counterfeiting or imitating the 
said invention or any part thereof or any telegr: ‘aph keys or tele- 
graph sounders made in accord: 5; therewith or like or similar to 
those which the said defendant has heretofore made, and that the 
said defendant may be decreed to pay the profits unlawfully ob- 
tained by it by reason of the aforesaid infringement and the dam- 
ages thereby suffered by your orator and the costs of this suit, and 
that your orator may have such further relief or such other relief 
as to this honorable court shall seem meet and as shall be agreeable 
LO equity. 

And forasmuch as your orator ean have no adequate relief except 
in this court, to the end, therefore, that the said defendant may, if it 
can,show why your orator should not have the relief hereby prayed, 
and may, but not upon oatlr (an oath being hereby waived), aecord- 
ing to one of its officers’ best and utmost knowledge, remembrance, 
information, and belief, full, true, direct, and perfect answers make 
to the premises and to all the several matters hereinbefore stated 
and charged as fully and particularly as if severally and separately 

interrogated as to each and every of said matters,and may be 
9 compelled to account for and pay to your orator the profits by 

it acquired and the damages suffered by vour orator from the 
aforesaid unlawful aets— 

May it please your honors to grant unto your orator the writ of 
injunction, as well provisional as perpetual, issuing out of and under 
the seal of this honorable court, com: oe enjoining, and re- 
straining the said defendant, The Western Electric Company, and its 
officers, directors, sect coating abies neys, and workmen and each 
and every of them, as is hereinbefore in that behalf prayed. 

May it please your honors to grant unto your orator the writ of 
subpcena issuing out of and under the seal of this honorable court, 
directed to the said defendant, The Western Electric Company, com- 
manding it, by a certain day and under a certain penalty, to be and 
appear in this honorable court, then and there to answer the prem- 
ises and to stand to and abide such order and decree as may be 
made against it. 

And your orator will ever pray, &ce. 

BRIESEN & STEELE, 
Comp’ts Sol’rs. . 


ARTHUR v. BREISEN, Of Counsel. 


* 


6 THE WESTERN ELECTRIC COQ. VS. GEORGE W. LA RUE, 


UNITED STaTes OF AMERICA, 
Southern District of New York, City and County of New York, if 7 
On this 19th day of June, 1886, before me personally appeared 
George W. La Rue, the above-named eomplainant, who, being by 
me first duly sworn, deposes and says that he has read the foregoing 
bill of complaint and knows the contents thereof, and that the same 
is true of his own knowledge, except as to the matters therein stated 
on information and belief, and asto those matters he believes 
10 it to be true, and that he verily believes Kdgar A. Kdwards 
to be the true, original,and first inventor of the invention 
described and claimed in the letters patent referred to in said bill 
GEORGE. W. LA RUE 
Subscribed and sworn to before me this 19th day of June, 1886. 
iL. 8. | DAVID 8S. GEER, 
Notary Public, N. Y. Co. 


(Endorsed :) U. 8S. circuit court, southern district of New York. 
George W. La Rue vs. Western Electric Company. Bill in equity. 
Briesen & Steele, compl’t’s sol’rs, 229 Broadway. U.S. circuit court. 
Filed June 21,1886. Timothy Griffith, clerk. 


1] United States Circuit Court, Southern District of New York. 
GEORGE W. La Rugs ) 
Us 


Western Exvecrric Company. } 


I hereby enter my appearance for defendant in the above cause. 
GEORGr P. BARTON, 


Room ol 225 La Salli Strect, Chicago 


, me 


WM. J. ARMSTRONG, 
Agent, 70 Trinity Place. 


(Endorsed :) U. 8. circuit court, southern dist. of N. Y. Geo. W. 
La Rue vs. Western Electric Co. Defendant’s appearance. U. S. 
circuit court. July 31, 1886. Timothy Griffith, clerk. 


12 United States Cireuit Court for the Southern District of New 


York. 


GEORGE W. La Rue 
Us. : 
WestTerN Evectric Company. } 


The Answer of the Western Electric Company, Defendant, to the Bill of 
Complaint of George W. La Rue, Complainant. 


This defendant, saving and reserving to itself all and all manner 
of benefit of exception which may be had or taken to said bill of 
complaint on account of its errors and insufliciencies, makes answer 
to said bill of complaint as follows: 
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1. This defendant admits, upon information and belief, that let- 

ters patent numbered 270,767 were granted to Edgar A. 

13 Edwards on the 16th day of January, 1883, for certain im- 

provements in telegraph keys, and that said Edwards, on the 

25th day of September, 1884, by an assignment in writing, duly 

assigned to George W. La Rue, complainant, the entire right, title, 

aud interest in and to said invention and the letters patent granted 
therefor as aforesaid. 

2. ‘This defendant, upon information and belief, denies that said 
complainant has introduced said invention into public use, and 
denies that he has expended or invested large sums of money in 
and about said invention or in the business of making and selling 
telegr iph keys and sounders cot taining said patented invention, 
and denies that the public have generally acknowledged and acqui- 
esced in complainant’s alleged rights and exclusive privileges under 
said patent. 

>. Lhis defendant, on information and belief, denies that said 
Edgar A. Edwards was the first or original inventor of any patenta- 
ble improvement forming the subject-matter of the said letters 
patent, and avers that said letters patent were and are therefore 
null and void. 

lL. ‘This defendant, on information and belief, in view of the state 
of the art in question as that art existed at the time said Edgar A. 
Icdwards made his said alleged improvements, denies that either of 
the matters or things said to have been originated by said Edwards 
and claimed in said letters patent amounts to a patentable invention, 
and avers th: ul the said allege d improve ments were the product of 
mere mechanical skill, and that said letters patent are therefore 
null and voi d. 

5. This defendant, on information and belief, denies that there is 
any utility w hatsoever in any matter or thing described or claimed 
as an invention in said letters patent, and avers that said letters 

patent are therefore null and void. 
L4 6. This defendant, pursuant to the statute in such case 

made and provided, here states and elves notice that it will 
show and prove that prior to any invention of said Edwards of the 
said things patented or any material and substantial part thereof the 
same or some substantial and material part thereof were known to 
aud used by the following-named persons at the following-named 
places—that Is to say: 

To and by John A, Seely and Kdward A. Keckert, such prior 
knowledge and use being at Cincinnati, Ohio, and said Seely and 
Kckert now resi ling in the city of New York. 

To and by Hilo C. Kellogg, Enos H. Barton, Charles E. Scribner, 
and Ernest P. Warner, such prior knowledge and use being at Chi- 
cago, Illinois, and all of said persons now residing at said Chicago, 
Illinois. 

To and by Charles D. Haskins and Frank L. Pope, such prior 
knowledge and use being at New York city and at Bradford, Ver- 
mont, said Haskins and Pope now residing in New York city. 


— 


7. This defendant, further answering, denies that it has ever in- 


—e 
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fringed said letters patent; denies that it has ever infringed upon 
any right or rights whatsoever of said complainant; denies said 
complainant’s right to an account of damages, of profits, or costs to 
be recovered from this defendant; denies that said complainant has 
a right to an injunction, provisional or perpetual, against this de- 
fendant, and denies that said complainant is entitled to any other 
or further relief against this defendant. 

8. This defendant, further answering, admits that it is engaged 
in the business of manufacturing and selling electrical and tele- 
graphic apparatus, and that as a part of its said business it has <tty 
made and sold and is now making and selling large uumbers of 

telegraph keys and telegraph sounders, and that it intends 
15 to continue its said business, because it has not included in 

its said telegraph keys or telegraph sounders or other tele- 
graph instruments any of the inventions or improvements patented 
or claimed in said Edwards’ patent. 

All of which matters and things this defendant is ready to aver, 
maintain, and prove as this honorable court shall direct, and this 
defendant prays to be hence dismissed with its reasonable costs and 
charges wrongfully sustained in this behalf. 

WESTERN ELECTRIC COMPANY, 
[Seal of W. E. Co. ] 
J. M. JACKSON, Secr lary. 

GEORGE P. BARTON, 


Solicitor and of Counse 4 


STATE OF ILLINOIS, | 
— SS 
County of ¢ ook, j 


J. M. Jackson, being duly sworn, on oath says that he is secretary 
of the defendant company ; that he has read the foregoing answer 
and knows the contents thereof, and that the same is true of his 
own knowledge except as to such matters and things as are therein 
stated upon information and belief, and as to such matters and 
things he believes it to be true. 


[SEAL. | J. M. JACKSON, 


Subseribed and sworn to before ine this 25th day of August, A. 
D. 1886. > 
WILLIAM 8. GRANGER, 
Notary Public. 
General replication filed September 6th, 1886. 


Endorsed: U.S. circuit court, so. dist. of New York. George W. 


La Rue v. Western Electric Co. Answer. George P. Barton, def’t’s , 

sol’r. U. S. circuit court. Filed August 27th, 1886. Timothy 

Griffith, clerk. ! 
= § 
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16 Cireuit Court of the United States for the Southern District 
of New York. 
GEORGE W. La Rug 
vs. In Equity. 


Western Evecrric Company. } 


The Replication of George W. La Rue. Complainant, to the Answer of 
the Western Electric Company, Defendant. 


This repliant, saving and reserving unto himself now and at all 
times hereafter all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insufficiencies 
of the suid answer, for replication thereunto Suys that he will aver, 
maintain, and prove his said bill of com plaint to be true, certain, 
and sufficient in law to be answered unto, and that the said answer 
of the said defendant is uncertain, untrue, and insufficient to be re- 
plied unto by this repliant. 

Without this, that any other matter or thing whatsoever in the 
said answer contained material or effectual in law to be replied unto 
and not herein and hereby well and sufficiently replied unto, con- 
fessed or avoided, traversed or denied, is true. 

Allof which matters and things this repliant is and will be ready 

to aver, maintain, and prove as this honorable court siall 
7 direct, and humbly prays as in and by his said bill he has 
alr ady prayed. 
BDRIESEN & STEELE, 


, 


Solicitors for Complainant. 


’ 


(indorsed :) United States circuit court, southern district of New 
York. In equity. G. W. La Rue vs. Western Electric Co. Repli- 
cation. Briesen & Steele, solicitors for complainant, No. 229 Broad- 
way, New York, N. Y. U.S. circuit court iled Sep. 6, 1886. 
Timothy Griffith, clerk. 


, 


1S Circuit Court of the United States for the Southern District 


of New York. 


GreorGe W. La Rue, Complainant, 
m >In Equity. 
WrsrerRn Enecrric Company, Defendant 


lease tuke notice that we shall proc ed LO take proofs for final 
hearing on the part of the complainant under the 67th rule of the 
Supreme Court for courts of equity, as amended, and in accordance 
with the statutes in such cases made and provided and in pursuance 
of the rules and practice of this court, before Samuel R. Betts, Esq., 
an examiner of this court under said statutes and rules, at our 
oflice, No. 229 Broadway, New York city, New York, on the L4th 
day of Septem ber, 1S86, at 11 o'clock in the forenoon. 

We desire the evidence to be adduced in this cause to be taken 
orally. 
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You are invited to attend and cross-examine the witnesses pro- 
duced. The examination will be adjourned to such time and place 
as may be required without further notice. 

Dated New York city, 6 Sept., 1856. 

Very respectfully, BRIESEN & STEELRF, 
( ‘ompl’t s Solicitors 


To George P. Barton, isq., def’t’s solicitor. 


19 Circuit Court of the United States for the Southern: District 


of New York. 


GeorGe W. La Rue, Complainant, 
Us -In Equity 
Western Erectric Company. Defendant. 


lay 1t hefora S ] Ratte 
» vDeETOTe Samuel hk. betts 


4h \ |, ; | ] if r . ‘ ’ ‘ 
Pestimony tuken on Dehall of compiainant i 
L’nited States commissioner, at the office of brieson & Ste ie. 220 


eae ' : de ato 
Broadway, New York, pursuant to the notice’ hereto annexed. 


, 


DatepD New York, September 14, 1SS6—11 a. m. 


= 
—d 


Present: A. v. Briesen, for complaina 
George P. Barton, Esq., for de 


4 s | ° : . ’ , " 
Counsel fol complainant offers 1n evidence a telegraph sounder 
{ 


; ; } ‘ 
bat the same was manu- 


and asks the counsel for defendant to adinii 
factured by the defendant before the commencement of this suit and 
within the year 1886. 

Counsel for defendant admits that said sounder was made prior to 
the commencement of this suit by defendant and since January. 
LSSG. : , 

The same is offered in evidence by counsel for complainant and 
marked “Complainant’s Exhibit b, 8. R. B, examiner, Sept. 14, 
1886.” 

Counsel for complainant also offers-in evidence a duly certified 

copy of letters patent No. 270,767, granted to E. A. Edwards 
20) Jan’y 16, 1583, for improvement in telegraph keys, and the 

same is marked Complainant’s Exhibit A, 8. R. b., Ex., Sept 
14, 1856. 

Counsel for complainant also offers in evidence a telegraph key 
and asks the defendant’s counsel to admit— 

Ist. That it is of the manufacture of defendant. 

2nd That it was made by defendant for a licensee of complainant, 
to wit, Lytle and Cempany. 

3d. That it was nade by defendant before things like Exhibit B 
were made. 

Defendant’s counsel admits that the said key was made by defend- 
ant for Lytle & Co. upon: the request ol complainant, but he is not 
advised as to the time when it was made. : 

The said key is marked Complainant’s Exhibit E, 8. R. B., ex- 
aminer, Sept. 14, 1886. 


— 


~— 


a 
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Robert C. Mubier, being duly sworn, 


lows: 

ame is Robert C. 
lam employed by the Ni 
| worked for them nearly seven vears. 


: or ; on fe 
ok at Complainant’s Exhibit E. 7 


’ 


’ . . . " . “— . 
Lhe workmanship of the Western Electric 
= as ae. i _— 7 = 
| think this key is made by the Western E! 


| look at Complainant’s Exhibit B. T 


| ’ | : . . , 
made by defendant about our or ove Mm 


e about which I have testifi 


— 


KeVS were mA 
Z] _ross-examlnation: 


Vhen did you first see a sound 
About five or six months ago. 

2X Q. Where? 

factory of the Western Elect: 


'> 
i\ 
’ ; , , ‘ 
sHuoseri bed and sworn to before he thi 
1SS6. 
SAM’L 
\I | : = 
aA i) | RTE bye gp ivVvswWwo (] 
r 
My name is Major D. Porter: my ag 
] i : = ’ ’ . 
is 319 9th street, South Brooklyn; my bus 
tructor of instruments, particulariv in thie 


i ; 
| ©. Have you read and do you unde 


] } } , 
you piease compare Lne telegt 

’ > . ~~ og " . ’ 
plainant’s exhibit B with the d 
| 


state the result of vour 


mn sald MALenT il) 
ii cli cil , ee eae ' 


A. I should say that this spring was the 


here (pointing to D! D, figure 3) is 1n the e 


; 
= bP 
t 
‘ 


| should say that the spring in the side w 


Muller: I resi 


Ll} 
outh Brooklyn, N. Y.: I am 35 vears of 


last month ; before that | worked for the Wesvern Electric Company ; 


made seven Or Cl 


' yi 
‘ ' - 4 + P : + 
, LdaeTe WaS a 1OL MAaACe O 


EORGE W. LA RUE. 1] 


deposes and says as fol- 


ide at No. 206 53rd street, 


age; my business is that 
W faven Clock Co. since 


] 


, 
nis Key appears ro me as 
” " , ’ , 

" , ‘ a ° . ‘cy " 
(-ompany, and theretore 
Ae . ' , . . '’ 

ric Company. As far 


; } 
> rYIM.A ryt “v4 
Or hihe MOnIS ago, 


, 
his kind of sounder was 


. ” , 
tter the telegraph 
‘ ‘ 


riike Exhibit B? 


1c (company. 
OBERT C. MULLER. 


‘ ‘ ? 


; |4th day ol! Septem be 


. 


. sla bid Be . 
R Bk US. De (LiihLivie yf 


; ’ » 8F 
eposes And SAVS AS IOLLOWS : 


~ ~ u™ 


sy , . ~_ , 

Z years: my residence 
ness is Inventor and con- 
electrical line 


rstand the letters patent 


’ 


Ml ; 
oh sounder marked Com- 


evices shown, deseribed. and claimed 


comparison. 
except this device 
ntre instead of at the side. 


1 aC? ym phish the SAillic 


7 > 
~<a Lit 


tt 
result. Che only reason why It Is put on the side 1s to manulacture 


it quicker and easier. 


I shouldn’t think it would be necessary, 


In the sounder they 
as they might make this 


‘use the adjusting spring, 


spring a little heavier here or run the lever out here to balance it. 


I don’t see that there is anything n 


iore to Say about it. 


22 3 Q. Then,do I understand you to mean that the torsional 


4 
spring which extends across one e 
is, in your opinion, the same as the tors 
referred to in said patent ? 


A. Yes, sir. 
Direct examination closed. 


nd of the lever of Ex. Bb. 
ional spring D, which ts 
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X Q. State whether or not Exhibit B without the retractile 
spring would be an operative sounder—that is to say, if you should 
take off the coiled spring would the sounder work successfully ? 

A. I should make that torsional spring a little heavier and a little 
wider. I should think it would work very successfully then. 

5 X (). My question referred to the sounder Exhibit Bas it 1s, 
not as you would prefer to make it. The question is, is the sounder 
as it is made operative as a sounder without the coiled spring ? 


ad 


Witness says to counsel forcomplainant: Have you a screw-driver 


6 X Q. Before using a serew-driver I wish you would answer my 
question, giving your opinion if you = not able to state positively. 

A. I should say that B would not, but this one will—any of them 
will with the tor sional spring properly adjusted 

7X (). Then, in order that Ex. B might be o} erated as a sounder 
without the coiled spring it would be necessary to adjust the tension 
of the torsional spring, in your opinion ? 

Counsel for complainant desires it recorded that at the time cross- 
question 6 was asked and answered the witness had before him two 
sounders—one, Exhibit B, while the other bears a label marked 

Exhibit Sounder Western Electric ( ompany, and another 


23 label marked samp le Sor ih der, and was mi: irked on the met: al 
base plate ~ pat. appl'd for also that this second Soul der 


is the one to which the witness re efe re in answer 6, where he says 
“this one will.” 

Counsel for Nag asks that said sounder be offered in evi- 
dence by the defendant, whose property it is. 

Counsel for defendant states that the sound or may be considere 
as 1n evidence; and it is marked with the initials of the examiner 
and this date on that label, which bears the t ‘tle ‘ ‘Exhibit Sounder 
Western Electric Company.’ 


} 
‘ 
. 


legraph sounder 


mi 


8 X Q. State whether or not you ever knew of a t 
being used practically without the coiled retractile spring. 

A. Yes, si 

9X Q. Tell when and where. 

Objected to as not cross-examination and not connected with the 
subject-matter in suit. 


10 X Q. Confine your answer to telegraph sounders in which a 
torsional spring has been used without the coiled spring. Do you 
know of any such having been in practical use? 

A. L don’t know of any being in use in any telegraph company. 

11 X Q. Did you ever know of such sounders being made except 
experimentally ? 

A. No, sir. 

12 X Q. Then, it is with you simply a matter of opinion when 
you say, in answer to question 6, “ but this one will” ? 

A. No. 

3 X Q. You say it is not merely an expression of opinion. You 
have previously testified that you did not know of the use practi- 
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cally of atelegraph sounder without the coiled spring. Your 
24 answer to question 6 is not founded upon any practical use 

you have made or seen made of sounders in which coiled 
springs have not been employed. Am I ¢ t? 

A. Yes, sir; it is. 

14 X Q. Do you find anything else tn the sounder exhibit like 
anything described in the patent, except the spring to which you 
have re ie vats If so, state what it is. 

A. I should think the torsional spring was just the same. 

tp.' Q. Do you find anything else the same” 

A. | find these posts, two posts, and set-screws for hoiding the tor- 
slonal spring o, the le ‘ver attached to the cent i the spring 

16 X Q. Do you find anyth ing else Lil . 

A. ‘The adjusting serews for adjusting th 


IT X Q Anything else ? 

A. No, sir. 

Is X @. What is the function of the lever B described in the 
patent: 

ae should Sa \ it was for transmitting pen and close the elir- 
cull 


19 X Q. How does it work—or how is it worked ? 

A. It is worked by hand. 

20 X Q. What is the lever B usually led ? © 

A. Key lever. 

21 X Q. Its function is to interrupt the circuit or break the cireuit, 


\ 


e)e)} 4 : rt : . * — o > , j | ** I. : ] + 
22 X Q. What is the function of the lever shown in the sounder, 


A. To receive message by sound—to work in unison with the 


key 

9S xX (). What is the lever in the s ider usually ealled ? 

A. Sounder levei 

24 X Q. It is operated by the armature of the electric magnet, is 
it not. 


? , ’ ' - é . 

It mav pe sounded DY the ievel 
~ , >! , . : ‘ a3 
5 X Q. Please answer my question. 
‘ A 


—_ 4 
A. Yes. sir. 
29 26 X Q. Its function is to make a noise, is it not ? 
A. Which 1 is that, si 
27 X Q. I refer to the lever of the sounder. It is designed to in- 


“aks Inthe elreult made by 


~~ 
— 


dicate to the ear the interruptions or | 
the key, is it not? 

A. Yes, sir 

28 X Q. Is the circuit broken by the sounder lever? 

Objected to as indefinite, not saying which circuit counsel means— 
whether the electric circuit or cireuit of sound transmission. 

A. Not in that case. 

29 X Q. Where is your place of business? 

A. New York, Boston, Connecticut. 
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30 X (). Where is your oflice ? 
A. New York, 16 and 18 Park Piace 
*» P > es ° 
cL A (). Do you consider yourself an expert in patent ma 
A. | don’t profess to be an extra expert. 

o2 X (). Do you consider yourself ex pert at all in patent matters ! 
A. | have had al experience of se veh years Dy Inventing and COll- 

structing and building models. 


ional 
a 

© 
J 


od X Q. Your principal business is making models, then, is it? 
A. Ses sIr. 

34 X Q. Are you a telegraph operator ? 

A. Sey sir. 


MAJOR D. PORTER. 


Subscribed to and sworn to before me this 14th day of September, 
1S86. 
SAM. Rh. BELLS, Lvaminei 
Complainant rests. 


26 Circuit Court of se United States for the Southern District 
f New York. 


GEORGE W. LA Rue, Complainant, 
US. In Kquity. 
WESTERN Evectric Company, Defendant. } 

Please take notice that we shall proceed to take proofs for final 
hearing on the part of the complainant in rebuttal, under the 67th 
rule of the Supreme Court for courts of equity, as amended and 1 
accordance with the statutes in sent | 
In pursuance of the rules and prac 
R. Betts, Esq., an examiner of this ; court under said statutes 
rules, at our office, No. 229 Broadway, New York city, New Aart 
on the 15th day of February, 1887, at 11 o’clock in the forenoon. 

We desire the evidence LO be Ae cl lue ‘ed in this cause to be taken 
orally. 

You are invited to attend and cross-examine the witnesses pro- 
duced. The examination will be adjourned to such time and place 
as may be required without further notice 


Dated New York city, 3lst Jan’y, 1887. 
Very respectfully, BRIESEN & bE RE L E, 


‘i 1} { 


l 
7 
i 
nel 
r 


To George Ps Barton, Esq., defendant’s solicitor 
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27 Testimony taken in rebuttal on the part of complainant, 
under the 67th rule in equity, &c., before Samuel R. Betts, 
a standing examiner of the U.S. circuit court, pursuant to notice 
hereto annexed. 
229 Broapway, New YorK Ciry, 
Tuespay, Feb’y 15th, 1887. 
v Met pursuant to notice. 
Present: A. v. Briesen, Esq., of counsel for complainant, and 
George ¥ Barton, Ksq., of Col unsel for de fe Lit lant 


T. O'Conor SLOANE, Ph. ct a witness called on the part of com- 


plainant in rebuttal, and having been first duly sworn, deposes and 
Says. 
1 Q. What is your name, age, residence, and occupation ? 


’ 


A. My name is T. O’Conor Sloane; I am 35 years of age; I reside 
at South Orange, New Jersey; by occupation I am a chemist and 
engineer. I am a graduate of Columbia College, from which insti- 


. tution I received the degrees of “ engineer of mines” and Page: of 

> phi losophy.” | S1nCce graduating | have been cone eal 1 profes- 

sional and seientifie occupations as chemist. physic ist . pot echgineer. 

This work has involved considerable experimental and practical 

work 1n electricity. For the last four years | have devoted much 

time to the study of patents, their drawings and specifications, and 

drawings, models, and other matters connected with or referring to 

mechanical structures, patented or otherwise. Much of this work has 

been for the purpose of preparing myself to testify in suits In which 

. mechanical patents were the subject of sontroverny. During said 
period I have testified in a large number of such suits. 

2Q Have you examined the letters patent in suit, No. 

Zo 270,707, cranted to k. A. Edwards, and do you understand 


the same 

A. | have examined a copy of suid letters patent, and believe | 
understand them. 

> Q. Have you examined the testimony of the defendant’s wit- 


“«< 


nesses, John A. Seeley, Chas. D. Haskins, rank 4. Pope, Ernest P. 
Warner, and Enos M. Barton, and the various exhibits produced by 
them ° 
A. I have examined the testimony of said witnesses and also the 


following exhibits: “ Exhibit Warner Spring Lever Key, Jan. 12, 
1887 ;” Defendant’s Exhibit “ Old Style Western Union Key,” De- 
fendant’s Exhibit “ Adjustable Torsional Spring,” “ Exhibit Old 
Style Morse Key,” Defendant’s Exhibit “Spring Lever Telegraph 
Key, Dec. 3, 1886; ” “ Exhibit Pole-Ch: ing r.”’ On pages 32 and 33 
of the printed copy of defendant’s record in this suit I find alluded 
to a book entitled “ Manual of Electricity,” * Noad,” which allusion 
is followed by a quotation said to be from page 755. ‘This quotation 
[ have examined, but not the original work. 

4 Q. Compare Defendant’s Exhibit Pole-Changer with the inven- 
tion described and claimed in the letters patent in suit and state 
whether or not you find said invention ot aay in said Exhibit Pole- 
Changer, stating your reasons for any opinion you may express, 


> 
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A. In letters patent No. 270,767, granted to E. A. Edwards, I find 
described a structure comprising thie following parts: A leverattached 
to a flat spring, the ends of which spring are secured to posts by 
means of screws, and which lever is further provided with screws 
for adjusting Its play and thereby the torsional effect of the flat 
spring ; such spring may, if desired, be furnished with a projecting 
rib in order to stiffen it. The adjusting screws in this key act di- 
rectly upon the lever, and each screw tends to limit or regulate its 
play in one or the other direction respectively. The spring is 
secured at both ends and acts as a fulerum for the lever tu oscillat 
about. Screws are provided for attaching the flat spring in place, 

whereby it can be readily removed 
29 In the Exhibit Pol oe Seece | find no flat spring secured 


} 


to fixed supports at each end, one end being on each side of 


the point of attachment of the lever. I do not find in it screws for 
regulating the motion of an oscillating lever by acting directly 
thereon. I do not find screws in it, used for attaching the extrem1- 
ties of a torsional spring to fixed abutments or posts. The _ pole- 
changer contains an oscillating lever, but it is not fulerumed to a 
torsional spring, in the sense of the patent, in which the lever is 
attached to the centre of a spring, both of whose ends ure fixed. I 
find in the pole-clanger no torsion spring provided with a projecting 
rib. In the patent, under four clauses, are claimed different com- 
binations of various parts, just described in the first part of this an- 
swer. ‘The first claim is for the combination of the lever of a tor- 
sional spring upon which said lever is fuleruamed. This combina- 
tion, for reasons already stated, I do not find present in Exhibit 
Pole-Changer. 

[n the next claim the projecting rib D' of the torsion spring its 
included. This also! do not find present in Exhibit Pole-Changer, 
for the reasons already stated. The adjusting screws H and H! and 
the screws KE and EF! , being characteristic elements of the two suc- 
ceeding clauses of the claim, | also find wanting in the Exhibit 
Pole-Changer; hence I do not find the invention of the Edwards 
patent, as described and claimed therein, in the “ Exhibit Pole- 
changer.” The elements of the invention are wanting, and its 
characteristic features cannot be found in the pole-changer. 

5) Q. Compare also the following exhibits with the invention de- 
scribed and claimed in the letters patent in suit, and state whether 
or not you find said invention — In any one of them, stating 
your reasons for any opinion you may express. The exhibits I re- 
fer to are severally marked “ Defe “vs int’s Exhibit Old St tyle Morse 


Key,’ * Defendant's E xhibit Spring Lever Telegraph Key, “ Warner 


7 


Spring Rever Key,” “ Adjustable Tonsional Spring,’ “ Defendant's 
Exhibit Old Sty le Western Union Ke ry’. 
A. In “ Defendant’s Exhibit Old Style Morse Key ” I find wanting 
the following distinctive parts of the invention deseribed and 
o0 claimed in the patent in suit, viz,, the torsional spring, and 
consequently the screws E E' of the patent and the rib D*. 
Hence I find wanting in it the invention described and claimed in 
said letters patent, as one or more of the elements just mentioned 


<__ 
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In the “ Defendant’s ] 
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Spring Lever Key find wanting the tors 
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iwtine Invention deseriped and ciaimed 
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One sounder had the spiral retractile spring entirely detached from 


power. It worked 
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very well, producing a good sound, and at as short intervals as | 
could move the key. The spring showed ample retractile power. 
The other sounder which [ tested had the retractile spring attached 
to the hook. On trial it worked very well with the spiral spring at- 
tached to the hook. The spring was then detached, leaving it de- 
pendent for its action upon the fulerum spring and general adjust- 
ments other than the spiral spring. Thus arranged, after proper 
adjustment of the screws, the sounder worked excellently. Both of 
them were thus proved to be operative sounders without the pres- 
ence of the retractile spiral spring, the fulcrum spring being sufficient 
for their operation. ‘The current in these experiments varied from 
one to four bichromate cells, including probably a range in electro- 
motive force from one and one-half to six voltson a circuit external 
to the instruments and battery, of practically no resistance. 
o2 7 Q. What were the results under these varying condi- 
tions ? 

A. The sounders worked perfectly, whatever battery I applied to 
them. 

8 Q. Are the last-named two exhibits practically working sounders 
without the use of the coiled spring underneath the armature? 

A. Both of them I found to be such. 

9 Q. [t is claimed by the witness Pope for the defendant that the 
residual magnetism would prevent the sounder from working as a 
practical instrument if the torsional spring alone was depended upon 
for the upward movement of the lever. Did you find this to bea 
fact while making your practical experiments with the two sounders 
in question ? 

A. I did not. I found that by means of the adjusting screws the 
effect of the residual magnetism could be amply provided for, the 
armature being drawn upward, away from the magnet by the tor- 
sional fulerum spring. 

10 Q. Please compare the two sounders, “ Exhibit Western Elec- 
tric Sounder” and “Complainant’s Exhibit B,” with the several 
claims of the patent in suit, having due regard to the state of the art 
as disclosed by the evidence in this case. 

A. As far as the patent in suit is concerned, | find both sounders 
to be identical, and that both of them present the elements of the 
claim of the Edwards patent in the combinations recited in said 
claim. 

The combination of the first clause of the claim is for the combi- 
nation, with the circuit-breaking lever, of a torsional spring upon 
which said lever is fulcrumed, substantially as described. In the 
sounders I[ find present a torsional spring identical in construction 
with the spring of the Edwards patent acting as support and ful- 
crum for a transverse lever, which lever is adapted to act asa cir- 
cuit-breaking lever if the proper accessories were provided, including 
a circuit to be broken. Both these parts are present in the combi- 
nation of the first clause of the Edwards claim and represent its 
invention. The next clause is identical with the first, except that 

one additional element is included, the rib D'. This additional 
Do element I find also present in the sounders extending down- 
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wards from the fulerum spring, and hence I find the inven- 
tion of the second clause of the claim present in the sounders. 
In the third clause of the claim the lever fulerumed upon the tor- 
sional spring with the adjusting screws H H! is claimed in combina- 
tion substantially as ay a These elements in the combination 
named I find present in both sounders, the two screws H H! being 
represented by the tw “ie usting screws working upon the outer end 
of the lever. In addition to the lever and torsional fulerum spring, 
the posts to which’ the spring is connected, and the screws E E', in 
; of the claim. These 


combination, are included in the fourth el: 


parts I find present in the sounders, : ihe ends of - fulcrum 
spring rest upon LWo posts, to which end the pring are . 
rat 


cured by serews, which three iaiiieee sherry he lever as a fourth, 
exist in the combination of the fourth clause of the claim. 
The actual or necessary distinction between such a lever as that 
of the sounders in question and a cireuit-breaking lever such as 
sed in relays, being a functional one, does not, to my mind, affect 
Cc comparisons which | have made; neither does the state of the 
affect them, such state of the art, as far as disclosed, having been 
eady very fully considered by me in my answers to the preced- 
y questions. 


Direct closed.) 


Cross-examination by Mr. Barron : 

10} X Q. Do you know how to telegraph ? 

- | do not. 

1 X Q. Do you know what residual or remnant magueleia is? 

It is the magnetism retained by all or almost all : samp les of 

ron ae be exitation from a — and s§ urrounding coll of wire or 

ther exciting cause. While the exciting cause exists in its full in- 

tensity the iron is conn tized in proportion to said cause. 

When the cause of excitation is removed the iron loses its 

magnetism with more or less rapidity, according to its size, 

ym position, and other peculiarities, often retaining aslight amount 

magnetism fora long period. The remnant left in it after the 

wuse of excitation has ceased, which remnant gradually grows weaker 
ir tends to disappear, is termed residual magnetism. 

12 X Q. In your experiment with the sounders did you or did 
ou not observe any effects resulting from residual magnetism ? 
lease answer yes or no, if you can. 

A. I did observe ab effects ; the armature sometimes adhering 
to the magnet cores or, if not in absolute contact with them, remain- 
ing depressed. ‘This tendency or difficulty | overcame by proper 
use of the adjusting screws. 

13 X Q. Then you found that the armature did tend to stick to 
the poles, did you? 

A. I found strongly pronounced effects of residual magnetism, 
which | made the torsional spring overcome after proper adjust- 
ment of the adjustment screws so that the armature should not bein 
absulute contact with the poles, the proper condition for the work- 
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ing of the instrument according to the testimony of one of the wit- 
nesses for the defense. I believe it was Mr. Pope. 

14 X Q. Did you find the effects of the residual magnetism in 
both the sounders ? 

A. Iam not positive about that. I shonid consider it rather ex- 
traordinary if it was not displayed by both 

15 X Q. Iam askimg you as to facts and understand your answer 
to my question to be that you do not know. State whether you 
observed any elfeets of residu il m igri tism when the armature was 


sanat meet 6] NS Diane Pat be Saal ey eee 
adjusted so as to be at about the distance of the thickness o! Writing 


. = 
paper from the poles. 
A. I made no attempts to secure an adjustment to any specific 
distance from the poles. I did not notice what the distances from 
the poles were, and I should consider that the definition of a dis- 
tance as equ: u to thr thic kness of a sheet ol writing paper wot ild be } 
extremely inde oe owl th to the varying thickness of paper, 
16 X Q. Then you are not aware that a sounder, in ord 
30 LO be _ eal sounder ror mmMercial PUPpoOst int 
have its armature adjusted in close proximity to its poles, ' 
SO far removed as not to touch the poles ? 
A. lam aware that some such statement as this has been m { 
by one of the witnesses forthe defense. If the armatures were of sw’ 
nature as to retain resid ne Magne tism, tn) \ net a would be that son 
such adjust iment woule | be de SII ible : if the core Sswere so constructeu 
or arranged as to be free from residual magnetism, then I should 4 


not think such adjustment by any means a requisite. ‘ 
7 XQ. Then the first you ever learned with respect to the 
adjustment of a sounder was from the testimony of defendant’s wit- 
nesses, was it not? 
A. I have experimented with many pieces ef electrical apparatus 
different kinds toa sufficient extent, in conjunction with m: 


— — 
aes 


reading, to have Pre opinions of my own, = | think the “ writin; 
paper ” standard of the defendant’s witness is a very indefinite or | 
and one that shows ore indefinite ideas as to the distance on tl : 
part of the witness. 

(( bjected to as non-responsive). 


18 X Q. Question repeated. 

A. It was not. 

19 X Q. When previously did you learn anything specifically o- 
the subject of the adjustment of sounders ? 

A. For many years past I have given much attention to electrical 
matters in general and have used various pieces of electrical appa 
ratus, suc h as electric bells, switches,and induction eolls. certainly 
do not claim and have not claimed anywhere to possess the peculiar 
knowledge of a telegraph operator, nor his full specific knowledge 
as regards the adjustment of apparatus to me t his penainans needs. 
A sounder whose lever will move up and down in as rapid succes- 
sion as the movements ‘ehis h the hand ean > imal to a telegraph 
key is operative. 

(Objected to as not responsive and question repeated.) 


s 


Ve Se woe 
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36 20 X Q. Question re pe ated. 
A. An electrie bell isan automa 


my experience with that commenced about 


21 X Q. Answer X Q. 19 with respect 
r] icting the term tf ' | } 
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telegraph =i )yl 
lines for the transmission of sig 


| ° , ) . 
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In substance, that the adjustinent of the 


put together: that the adjustment once m 

that the adjustment of the sounder Is di 
thing to the contrary ” 

oi A. ] ag 1 on page 9 of the pri 
record the lowing statement by 

Haskins: “A. Str tly speaking, no; for t 


should have means of varying the retract 
the varying condition and power of the b 
electrical energy for its operation.” ‘This 
with the fact that screws are provided fo. 
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mou 


irmature, implies that it s 


\lr Pop 's testimony do not find the Stil 
which you have enquired. I do not find 


\Lr. Barton’s or Mr W; irner’s Lé stimony 


screws are provided with milled heads and 
conveniences are adapted for hand adjustn 


the propriety of the same. 
24 X Q. Then do you know nothing 
you have stated above? 


sounder, and | think 
Ss years avo, 
elegraph sounder. 


© sounders used on 


ils, my experience with 


Residual 


applied to counteract 
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ake audible sounds 
Si sounds is able to read 
kes or movements of 
ne the difference in the 
link your experience 
1 to properly adjust 
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he same operator will 
ssion, and that each 
s own individual way 
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» butsoas not to touch. 
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A. I have testified that I have not found a certain statement in a 
COpYy of the testimony of de _— t’s witn sses that answer the 23 
X Q., and in substance this one, as I have gone through the record 
with reasonable care, but if any sue 
me I should, of course, wish to to have it pointed out 

25 X Q. Assuming that the witnesses or some of them have testi- 
fied substantially as stated In my que stion, will you state whether 
you know anything to the contrary, except as stated in your pre- 
vious answers. 

A. It would require a very great modification of my views as to 
human nature to believe that a sounder with such adjusting screws 


| 
; ‘ . : , " P P . 
i) Statement may have escaped 


“as are present on these adapted ior such cony ient manipulation 
} } ’ . + . . 

by the hand of the operator could be placed and used 1n a telegraph 

| r r hy} . } | — '% : 7 ; ; 

office by an operator without his making use of them for the pur- 

. 7 ? ° . . . ° 

poses Ol adjustment. It would require a very great modification ol 
. e | . ? } * : ; 

my views as to mechanical pract ice Lo velleve Lhbatsuel sere 


be placed where they are on these souns 

tion, if they were not designed to be used by Lt) person Using Lie 
sounder. 

38 26 X Q. Have you now stated all you know to the con- 

trary ¢ 

A. That is substantially the extent of my knowledge. I wo 

suggest that Mr. Pope or Mr. Haskins could confirm what I | 

said, from their more practical acquaintance with telegraphy. 


(Adj’d to Wednesday, eb. 16, 10 a. m.) 


WEDNESDAY, Feb. 164h—10 a. 

Met pursuant to adjournment. 

Present: Counsel as before. 

27 X Q. I would eall your attention to Mr. Warner’s testi mony, at 
the top of page 32, in which he says: “In the sounder the armatut 
must have a definite adjustment with respect to the poles of the 
magnet. This is effected by means of stop-screws carried by the 
lever, and when once made need not be chang ) ) 
sounders there is no means whatsoever of adjust 
sistance of the flat piece of metal or spring on which the lever is 
pivoted. Any adjustment of the stop-screws which would effect the 
retractible resistance of the flat spring or torsional spring would so 
change the position of the armature with respect to the poles of tl 
magnet as would make the sounder inoperative.” Mr. Haskins says, 
pag 10, in answer to X (). + # “Any retractible foree which is con 
stant on the armature of the telegraph sounder would make the 
sounder inoperative for the purposes for which it is designed.” Did 
these statements escape your attention when you examined defend- 
ant’s printed record ? 

A. In a general sense the operator has little need to vary the dis- 
tance from ‘the armature to the poles, after he has once set it to suit 
the circumstances of his case with regard LO ten strength of the cur- 
rent at the time of use or his own personal idiosyncracies. ‘The de- 
fendant’s witnesses specify no fixed distance between the poles and 
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springs On aed the armature levers are mounted 
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armature as essential to the proper working of the instrument 

Moreover, the defendant, as | understand, manufactures such 
ov sounders as those with which I experimented, and in those 

sounders I find means provided for easy and rapid adjust- 
ment by hand without any tools of the maximum and minimum 
distance intervening between poles and armature. A sounder is 
manufactured with special appliances for readily making and chang- 
ing this a ljustment. It seems absurd to say that they are intended 
not to be used. Ifa definite distance of any given number of thou- 
sandths of an inch, for instanee, must aan be malntained 
between these parts at their nearest approach, the manufacturers 
would certainly employ a fixed stop, or, at least, one of a more per- 


a 4 . + , ] , 
manent nature man 


, , } . ¥ ° ,* 
at in the sounders produced to fix this dis- 
remove the li: | change. ‘The adjust- 
al a wari tors) ‘er of tl 1; 
alating screws varies the torsional power or the fat 
: | . . see as . " - 4 »»% . ‘ } ® . 
Spring, al the same tlme varvihne t | e gaistance petweel) arm: iture and 
e " a ; ? 
cores. In mv « x periments | foun Id by v arying the ad- 
iustment of the screws make the sounder perative or Lhope rative. 


Phe 23rd X question asked whether the statement ~ he defendant’s 
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witnesses, Mr. Pope being named, was not to the effect that in sub- 
stance the adjustment of the stroke of the armature lever is made 


, . 4 * . ‘ Fk , i . an 5 ‘ | . . 
yvnen the parts ol the sounder are first assembled and put together. 

t made in your question do not affeet this port 
lethner the particular passages quoted by you 


+) 4 , | \ . > . ? ] , . : on ] Z : . 
X Q. 28. You do not remember of liaving read the passages, then, 


5 | , , , ’ ' . . 
A. went through neariy the whole record and lave no specinc 


X @. 20. Did Mr. Pope’s answer to question 8, page 15, and par- 
ticularly the passage, “ It would be quite impossible to use such a 
sounder for commercial purposes. ‘The variations which take place 
from tim time in the attractive force of the magnet, due to un- 
avoidable fluctuations in the battery current, render it necessary to 
correspondingly regulate the tractile fac that is to si LV, the face of 

the blow of the sounder lever in one direction to the action 
iO of the magnet must hear a Certaln detinite ‘elation LO the 


blow in the opposite direction produced by the recoil of the 
spring. W hi 1h ONC changes the o her must be chang d also. This 
cannot be effected in the case of the sounder, as in the case of the 
key, by simply changing ations of the stops H H!' to the 
plane ol E the torsion spring, because the pos tion of the magnet Is 
fixed, and if the reiation of the stop to the spring 1s altered the re- 
lation of the armature to the magnet, and consequently its effective 
force before the armature is altered,’ escape your attention ? 

A. I don’t think it did. 

X \) 30. In the CX py riments, so called, with the sounders with the 
retractile apt detached did you use any tool—as, for example, a 
screw-driver or pliers—for regulating or adjusting t the torsion or flat 


A. I used no “so-called” screw-driver or pliers or anything else 


hd 


24 THE WESTERN ELECTRIC CO. VS. GEORGE W. LA RUE. 


pe ea | 
to eftlect the adjustm« nt of the torsion springs upon their posts, 
Che adjustments were al! ected by hand. and consisted exclusively 
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alte ring the positions of the LWO adjusting screws and iT cle tach- 
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Inge and removing thie Spiral spring irom I f Lne sounders 
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terjes such as Vou used would Dave 


J _ 1] ] . i. } : 
of the ap ry usuaily empioyed in local sounder cireull , 
. i ~ 
A. My 0 bject, Ol course, was to deterinine the etheene,\ verore 


> | . , . i ' ] | 
proceeding fu rtiuer I must request to be unmolested DV any per- 


1 . " } *37 Z ’ 
sonal remark « urine the cours Ol an answer, and Will not submill 
LO having the CxXalniner interrupted while wrlting my answer. 
s| mit . fray} fy ios ; ; . ] . you + . = j 
Shhaii reiralnb irom sol} 45) ae reCCO ; ey PiciCiily?’ nmwanv hin +) 

, > } ) . . . . 
a » . ; “* i + | ;% ' * 5 ‘ : 
the words just usea DY Geiendant COULS*E Ol tie sounder as re- 
+] ; 43 | ‘ . 
gards the sire Neu 1) OL LHe LOTSIONALIL Spr} in overcoming the effect 

' } : ’ : . ; 

of the Magnet, DOU aS Fregvuras In} irved Idi FesiIagual Magnetism. 


My only fear was that 1 would not have sufficient attractive | 
4 \ Ol) \ Cal Was [ ree WOUTT TO bici \ t StillicC itil GiLLGTACLI IVE iOoOrce 
of the magnet to put the matter to a severe enough test [ was not 


*< . F *. ] ? ’ : * } . > } am | j | 
aware of the ratio between thi Vvoit-amperes which could be 
. » ore ] 1] ie el >? | ses ] 
4] revolved by asingie ceil of DIcChromatic Dattery Compared 
. } . } } one* ‘ 
with that which is used in the average local cireuit. Taking 


, y ” . t ' } * ’ 
the actual ethcieney oft the battemes used, WHICH Gepends on am- 


7 
pere turns as regards the magnet, I think the range of efficiences 
which I tried were sufficient to make an xacting test o} the retrac- 
= , . . } } } il 
tile power of the torsion spring when properly adjusted by the set- 


screws. If the counsel with apparently necessary prompting will 
state what number of cells, of what kind, and of what electro- 
motive force and resistance, a more intelligible statement bay 
result. 

a2 X. \). I have request ( you informally LO ( onfine your answe rs 
as fur as possible to th ) Mh 
quest and | do not consider it a proper or honest way of answering. 
] now repeat my request upon the record and ask you 
whether you kuow yourself the strength or energy of the batteries 
usually used in local circuits ? 

A. In local circuits I should think that from thre paeny cells 
upward would do efficient work. I have not claimed 
whole practical details of telegraphy. Speaking of the watts of a 
battery 1s very deceptive, as they vary with the resistance in the ex- 
ternal circuit, and a battery which gave very low efficiency in watts 
ona circuit of very slight resistance compared with another bat- 
tery of a higher efficiency of watts on a similar circuit might — 
to very much greater advantage on an external circuit hig ol) re- 
sistance, such as furnished by many relays or sounders. 

The strength of a battery In watts uncoupled with the knowledge 
of its internal resistance or with a statement as to whether that 
strength in watts is through high or practically no external resist- 
ance tells nothing of what the battery will do working through 
any given resistanee, such “as hundre ] olims. 

The counsel’s ideas of honesty cL Te quite Immaterial to the issue. 

If the counsei objects to non-responsiveness he hag his remedy i 
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entering such objection On the record. | nere is no necessity 


iz lor him to vive, In the course of his ue StLions, his own state- 


ment or what he savs he has MWIOormatilv requested. 


ory 4 4 | ‘ } . 
ood A Q. You are aware, then, as | understand you, that the en- 
rR 
ergv of one bichromate battery used, as you used it in your experi- 
mInent, would be from ten to fifteen times as great as the energy 


as ‘ ' . ‘) : 


required In connection with a sounder ls my understanding cor- 


— 
~ 


, , me ;' ' : — 
A. \ our understanding Is anything Dub correct. | ne enereyv 

— a _—— ae ae ‘ — =" — ; : 
evuoived DY the single bichromate cell through le resistance ol the 


, ’ ] , _ 
sounder, unless such sounder be of most deceptive appearance and 


unusual construction, would have nothing like such ratio to the 
electrical energy evolved under similar circumstances by large 
gravity batteries. The greater the electrical energy passing through 
the magnets the more exacting would be the trial of the efficiency 
of the torsional action of the spring. If it worked with fifteen times 
the usual battery power this would prove that a@ fortiori it would 


—" : —- 
< WILD iower. lf your ratio of filteen to one were accepted iS 


ld consider that in trying thesounder with astill higher 
batt ry ores would be making the ti al st More rigid, as the watts 
Or volt amperes evolved by ih battery depend On Its internal resist- 
ance, W h i) 1s itt Cl »\ S] Ze. The mere pDamInNg of f battery Vv 


’ a 7 , . . . 
the solution employed is not a complete statement of its strength 


’ 


A. One of the sounders is marked “ Iixh 4 Sounder. Western 
Leciric Lompany. and on ms DOtLtTOM FT I (i; Tlis¢ ed 4 OnMS iif 


: . ‘ ‘ . ' 
_ ' : by ah ; ; ; .> ° » 
other is marked Ct TN pPmMaihanes le xhibit | » ana i ado not ii its re- 


pT ORS { | a oT , 
pI ‘ 4 ; 
, ’ , ’ 
j j ; 

\. | did not determine the strength of! \ safe fhgcure 

‘ . . : 7 - | \ | 
LO WOrK DY W ild probably be |.5-10 volts In M J baninternal re 

. . nas ' " } ’ 
Sistance OF one onm., A Ppryie LIese wu LO i bLotal exXvernalil 
: . 
. } ’ 

T BIST spy (>| pris would crTY Oa 1S 7 mt . ril | rNoUT 
a bOLaa il i t WU iil Lilt os i clil il i EP 4 ij ‘ cil ; 


‘ ’ 

A ‘he sounder contains a iever pert iV ad ed to act iS iar as 

} ] ] T : ] ’ ° . es 
itseif 1s concerned, as such No elreuit is provided rr it to break, 
4 } } ,* , ae . 
and the extraneous parts, such as binding | : | properly insu- 
* 
’ ] s ' ’ * ’ , ~- ] ] > 5 a iis 
iaLeU COT) » mlits, are Not por Viaded (Jwihe IC TeLVaALLIC COl- 
, ? ; , '} | ‘ al — ; | ,* ’ hl | | srigl 
LACT peLtween thi iat Lorsiona Sprig cLtidi OUI i brcli US, snouid 
. ¥ 4} } } ’ , . j ' { 
consider the ever pecuil irly adapted tO work and pertorm the Iune- 
’ . ‘ 
tions of a ceireuit-breaking lever with the auxiliary parts sup- 
‘ . | 
pressed 
>= < ry ‘ . . al n . , i] . . . ’ 7 . : 
ye. (). Then, in your view of the ease, the sounder exhibits In- 
7. ’ wt ’ ! ] : ' ' 
Iringe the frst, si cond, and rourth Claims of the patent, tiie Same as 
- ‘| . ) . 5 — . +} i] : — *% : : ’ : 
the third In other words, you consider tha ie words circult- 
io » | . » 77 x } : . \ “ , 'y . ’ . + ‘ ’ 
breaking level} in claims one, two, and four refer to the same de- 
a os 
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vice as the word lever in the second line of claim three, and that 
the term “circuit-breaking” should be disregarded in construing 
claims one, two, and four? 

A. The question of infringement and construction of the claims 
rests with the court entirely. It is for the court to decide whether 
a lever, peculiarly well adapted by its connections to act as a cir- 
cuit-breaking le Ver, is not for the purposes of construction of the pat- 
ent a circuit-breaking lever, when the word circuit-breaking affects 
only a question of function, and of a few minor connections of the 
simplest description and understood by every electrical mechanic. 

08 X Q. Is the lever mentioned in claim three illustrated in the 
drawing of the patent ? 

A. In the drawing of the patent a lever is illustrated, which is a 
lever that would come within the invention of the third claim. 

39-X Q. By what letter is it designated ” 

A. In the drawing it is designated by the letter B. 

40 X Q. As illustrated in the drawing, what is its function ? 

[ts function is to move up and down, thereby twisting the 
torsion spring slightly ; and one of its functions is to carry a con- 
tact point attached to the end of the screw H, which screw I 
44 find represented by the screw in the relays nearest the arma- 

ture and torsional spring, the end of which screw, with its 
point being clean, or, better, being provided with a platinum point, 
would act perfectly as a contact point. 

41 X Q. Exhibit Old Stvle Western Union Key has a lever 
carrying two screws, the function of the lever and screws being to 
break the circuit, regulate the amplitude of the lever movement, 
and the retractile resistance of the spring. In view of this, will you 
state what substantial change, if any, was made by Edwards as dis- 
closed by his patent? 

A. In the Edwards patent the use of a torsional spring possessing 
certain peculiarities and adapted to perform certain functions, 
together with proper supports for the same, are the main features 
distinguishing the invention as contrasted with the Defendant’s 
Exhibit Old Style Western Union Key. | 

42 X Q. In that the change made by Edwards consisted in pivot- 
ing the circuit-breaking lever upon the spring. Referring now to 
the Exhibit Pole-C hanger , we find a torsional spt ing whic h performs 
the double function of a pivot and a retractile spring. Assuming, 
then, that the Exhibits “ Pole-Changer” and “ Old Style Western 
Union Key ” were old, Edwards’ invention, if any, consisted simply 
in substituting in the old-style Western Union key the torsional 
spring of the pole- -changer, did it not? 

A. It is not at all clear how the torsional spring, as you call it, 
of the pole-changer could be substituted for the pivot of the old-style 
Western Union key, the old-style Western Union key not being 
adapted to receiv a torsional spring and it not being shown how 
the specific spring of the pole-changer could be inserted in its 
structure. ‘The Edwards patent discloses a torsi ional spring of defi- 
nite character, discloses a way of fastening that spring so as to make 
it operative. These points are not illustruted in the Exhibit Pole- 
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Changer or old-style Western Union key, it not being atall clear, as 
have already said, how they could be comb tie 

ls X Q. Then do you wish to be understood as saying that 

LO the Edwards patent is limited to his specific manner of attach- 

» post, and that it was in 


I 
| 
‘ 


ing or mounting the spring upon th: 
this that the Edwards invention consisted 


A. You are continually asking me to perform the work of the 
court 1n construing a patent — is before it. The court has to 
decide upon the limits of the claim. In the first claim I find the 


elements to be the po ty with the eireult breaking lever, of a 
torsional spring upon which said lever is fulerumed. This contains 
no limitation LO the specific manner of mounting the spring upon 
the posts and is in words for simply the two elements named. 


(hecess until 2 p. m.) 

l4 XQ. It being old to fulerum the a eaking: lever of a 
key Upon trunnions or pl ivots, as dis ‘lose lin the “olds ty] ol f M rse 
key,” the “ old-style Western Union wept and a mene asst spring 
being old, as ‘ised osed in the “ Exhibit Pole-Changer ” and “ Exhibit 
Adjustable oe Spring .’ what more, if anything, is disclosed 


asthe inven of Edw: ards except the substitution of one well- 
known di Vice tor Praline dev ice also We | dnown 4 


A. Neither a me” xhibit Pole-Ghanger” nor the “ Exhibit Ad- 
able Torsional Spring ” show the spring of the Edw ards patent. 
ne the characteristics of the 


in neither of these Is a spring possess! 
lcdwards spring shown; neither of the exhibits even shows a spring 
held immovably at both ends. Hence -I do not find thi itan agegre- 
vation of the e parts ine ntioned of the exhibits constitut the Kdwards 
Invention 

ls X Q. By whom are you employed and paid for giving testi- 
WOnV ID this case ¢ 
A. I was retained by Messrs. Briesen and Steele, acting as attor- 


neys for the complainant. 
16 X Q. Do you not expect to be paid by the New Haven Clock 
(4, 9 
A. I expect to receive my retainerand fees through Briesen 
6 & Steele, acting as attorneys for the part bringing this sult. 


| understand that such party is the New Haven Clock Co. 


(cross examination closed. ) 
(examination closed.) 

T. O} CONOR SLOANE, Pa. D. 
Subscribed and sworn to before me this 16th day of Feb., 1887. 


SAM’L R. BETTS, Axvaminer. 


(Complainant’s case is closed.) 
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4S UNITED STATES PATENT OFFICE. 
EnpGarR A. Epwarps. of Cincinnati Ohio 
Teleg aph-ke NE 


Specification forming part of Letters Patent No. 270,767, dated Jan- 
uary 16, 1883; application filed September 25,1582. (No model 
To all whom it may concern: 
Be it known that I, Edgar A. Edwards, a citizen of the United 
States, and a resident of Cincinnati, in the county of Hamilton and 


; , : 
State of Ohio, have invented certain new and useful improvements 


— 
_ 

— 
— 

— 


in telegraph-transin itt rs, of which t 


oWlNg 1s a Specification, 


My invention relates LO telegraph key: or ipstruments used for 


? 


eee snes Sane, one is an improvement on the well- 
known Morse key, being in substituting for the trunnions or pivots 
upon which the lever vibrates a torsional spring or strip of metal. 


(Here follows diagram marked p. 47.) 


Figure 1 is a perspect tive view of a key embodying my Invention. 


Fig. 2 isa plan view of the same. Fig. 3 is a perspective view of 


one side of thetorsional metal spring. Fig. 4 is a plan view of the 
under side of the same. Figs. 5 and 6 are modifications of my im- 
provement. 

A represents the base of an ordinary telegraph-key, as the style 
known as the “legless” pattern. 

B represents the lever carrying the contact-point, which point is 
secured in the end of screw H. 

C represents binding-posts. 

D represents a piece of metal, preferably spring r-steel, but may be 
made of spring-brass or ii aabeaihe material. It is preferably 
made flat and thin to allow of a free torsional movement. This strip 
of metal is secured rigidly to lever b by rivets, screws, or any — 
desirable means. Spring or strip D is provided with holes d at its 
ends. Thumb-screws Kk’ pass through holes d and into posts B, thu 
firmly binding spring D to post E. This arrangement is made in 
order that lever B, with spriug D, may be quickly and easily re- 
moved for cleaning the contact- points or other purposes. | 

PD’ represents a rib of metal, secured by soldering or other con- 
venient means to one side of spring D. This rib is designed to pre- 
vent any vertical movement of spring D. 

ti H’ represent adjusting thumb-screws for regulating the ampli- 
tude of movement of lever B. The ease of movement of lever B is 
regulated by adjusting thumb-screws H H’ , so that spring D is placed 
under more or less torsional strain. 

In the modification shown in Fig. 5 the lever is fulerumed upon 
cube torsion-spring, I’, which latter will of course have its ends 

ecured in a suitable m: anner—such, for instance, as the spring shown 


in Figs. 1 and 2. 
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In the modification shown In Fig. 6 the letter J indicates the lever, 
and J’ a tubular slitted torsion-spring, extending through the lever, 


= 


and on which the latter is fulerumed, said spring being attached to 
the lever, as shown. This form of torsion-spring will also have its 


ends suitably secured. 

When a telegraph-key is constructed as herein described the side 
lateral movement is reduced toa minimum. ‘The adjustment of 
trunnion set-serews Is obviated. ‘The torsion 1 metal springs will 
not wear out, but last indefinitely. 

The adinetiamaianie H H’ serve the purpose of regulating the 
we ssp of the lever movement, and also serve the PUPrpose of re vu- 


lating the retractile resistance of the torsion-spring. By this ar- 

rangement a secondary retractile spring to resist the downward 
, ] ‘ » peer alt 24 

movement of the contact-lever is not necessary. In ordinary tele- 


& . : 7 : = . —— } , , i. on 
graph-keys a retractile spring is always supplied to regulate the force 
: . a : , » becene : . . ~ 
re quired t to —— the lever, as well as pivots or trunnionson which 
the lever vibrates. 


; | , | , 

[In my invention the torsional spring not only takes the place of 

the pivots or trunnions, but, when used in connection with adyust- 
, ] ’ 

ing-screws H H’, takes the place of the ordinary retractile spring. 


The construction of the key is thus simplified and cheapened by dis- 
carding one of the hitherto necessary features—viz., the retractile 
springs. 

[ do not limit myself to the application of torsional springs to 
telegraph-keys alone, as it is obvious the torsional strip or spring 
may be applied to other electrical Instruments. ‘Thus it may re- 
place the pivots or trunnion of the relay and sounder. 

| claim— 

l. Ina tel Crap yh] KeCY, the cage with the eircult-breaking 
lever, of a torsional spring upon which said lever is fulerumed, sub- 
stantially as described. 

2. Ina_telegraph-key, the combination, with the circuit- 
LQ breaking lever, of a torsion-spring provided with the rib D’, 
said lever being fulerumed on thie spring, substantially as de- 


} 


scribed. 

The combination, in a telegr: iph- key, of the lever fulerumed 
asen the torsional! spring, with the adjusting-screws H H’, for regu- 
lating the amplitude of the lever movement and the retractile resist- 
anee of the torsion-sprin oe, substantially as described. 

!. In a telegraph-key, the combination, with the circuit-breaking 
lever, of a torsion: als spring upon which said lever is fulerumed, the 
posts to which the spring is connected, and the screws E LW’, sub- 
stantially as described. 

In testimony whereof I have hereunto set my hand in the presence 

of two subscribing witnesses 
EDGAR A. EDWARDS. 
Witnesses: 
JNO. E. JONES. 
Kh. bk. WOOD. 


oV THE WESTERN ELECTRIC CO. Vs. GEORGE W. LA RUE, 
5O United States Circuit Court. Southern District of New York. 


GEORGE W. La Rut 
US. In equity 
Western Evecrric Company. } 


Testimony takeu on the part of the defendant under and pursuant 
to the 67th rule in equity of the Supreme Court of the United 
States, as amended, before John A. Shields, lUsq., il standing CX- 
aminer of said court. 

New York, December 2, 1886. 
Present: George ¥ Barton, Esq., of C unsel for defendant. and 
Antonio Knauth, lsq., of counsel ior complainant. 


Joun A. SEELY, a witness called on the part of the defendant, 
having been duly sworn, testifies as follows : 

My name is John A. Seely; age, 31; residence, New York city, 
and occupy ition, electrician for the “Me tropolit in Lele }) hone and ‘Tele- 
graph Company of New York city. 

(Counse! for defendant here offers in evidence an exhibit marked 
Pole-Changer.) 


Witness continues: The Exhibit pole-Unang: r is used by tele- 


phone companies for the purpose of ringing up subseril bers. I have 
known them to be in use—a fac-sim “The to the exhibit—sine apie 


We used the pole-changer of chis construction in the office of the 


City and Suburban Telegraph and Telephone Company, ‘ ‘in- 
oO] einnatl,, Ohio, in the year 188i. The pole -changer that I 

used in 1881 was of identically the same construction as the 
exhibit, having the armature mounted upon a torsional spring, as 
here shown in the exhibit. Said pole-chi unger Was In use In the 
office of the aforesaid company, corner of 4th and Walnut streets, 
Cincinnati. We had two pole-changers like exhibit constantly in 
use, the second one being an extra or auxiliary pole-changer. Both 
pole-changers were fastened to the wall in the battery-room in the 
building corner 4th and Walnut streets, and one was constantly 1 
use and gave entire satisfaction, and the second one was sometimes 
used. The aforementioned pole-changers were seen daily by Mr. 
W. H. Eckert, now of this city, — Mr. E. A. Ee — now of this city, 
both of whom at that time were officers of the City and Suburban 
Telegraph and Telephone Company. 


Cross-examination: 


The pole-changers were used first in October, 1881. I put them 
in. They are not of my own Invention. The springs “are made 
after a suggestion of mine. They are the invention of Elisha Gray. 
I should call the torsional spring in this exhibit the lower spring, 


which is vertical when the instrument is lying on the table. We’ 


continued to use the pole-changers as long as I was with the com- 
pany, which was up to August, 1882. We then introduced them 
into practical use 10 New York, in the Metropolitan Telephone and 


dw 
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Telegraph Company, and have continued to use them since. The 
Invention of Elisha Gray mentioned by me was the art of using 
pole-changer to ring magnetu-bells. It had nothing to do with the 
torsional spring, that I know of. 

When I came to New York in 1882 | was general inspector of the 
Metropolitan Telegraph and Telephone Company. 


" JOHN A. SEELY. 


. 
‘ 


Sworn LO bi fore ne 


JOHN A. SHIELDS, Examiner. 


1S (CHARLES DARW IN H ASK INS, a W tie $s called on the part of 


i } j . * - - > * ° . ‘ 
the defendant, having been duly sworn, testifies as follows: 


My name is Charles D. Haskins; age, 53; residence, Brooklyn, 
N. Y., and occupation, electrical engineer. I am in the employ of 
the defendant company and have been for quite a number of years. 

(Defendant’s counsel here offers in evidence a telegraph key, and 
the same is marked Defendant’s Exhibit Old Style Morse Key, De- 
cember 2, 1886, J. A. S., Ex’r.) 


Witness continues: Keys on the principle of Exhibit Old Style 
Morse Key have been in use, to my own knowledge, twenty years. 

Witness continues: I have before me four other exhibits, two of 
them being keys and two sounders. ‘The keys are marked respect- 
ively Complainant’s Exhibit E and Exhibit La Rue Key; the sound- 
ers are marked Complainant's Exhibit B and Exhibit Sounder 
Western Electric Company, respectively. ‘These four exhibits were 
all made by the defendant company and I superintended the con- 
struction of them all. superintended the construction of the two 
kevs under the direction of Mr. La Rue, the complainant, who was 
present from time to time to see that | carried out his instructions, 
and were finally approved by him. My understanding 1s that these 
were made for Lytle & Co., who were licensees of Mr. La Rue. The 
defendant company, to ny knowledge, has never made any keys 
similar to those before me except with the approval of Mr. La Rue. 


: 
’ 


[be sounders were design d by myself and constructed under my 
superintendence, and I have taken out a patent embracing the con- 
struction of these two sounders, designed and constructed under my 
superint nad nce, which patent l assigned l the Western Kleetric 
Company. This is the patent, No. 302,517, granted November 9, 
1586, which | now produce. 


(The patent is offered in evidence as Defendant’s Exhibit Haskins’ 
Patent, and it is stipulated by counsel for complainant that a printed 
copy of the specification may be used at final hearing in place of the 
original.) 


Witness continues: More than five years ago I knew of torsional 
springs being used in mechanics in the place of a pivoted 

53 shaft combined with a spiral spring; have seen them used in 
clocks in Bradford, Vermont. The spring consisted of a strip 

of flat steel, similar to a hoop-skirt wire, only thinner. It was sus- 
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pended rigidly at either end with a cross-bar fixed in the centre of 
the spring, on the end of which cross-bar were weights or balls, the 
action of this spring being torsional as the balls revolve first one way 
and then the other, this movement being maintained back and forth 
by the action of an escape-wheel in a clock In a well-known manner. 
This spring took the place of the balance-wheel, shaft, and hair- 
spring of the well-known marine clock movement. At the time I 
saw clocks of this description I was e employed in the double capacity 
of apprentice in a country jewelry store and operator in a telegraph 
office, they both being in the same room, some of my duties bei ing 
to clean and repair clocks and other timespieces. ‘The Jewelry store 
was owned at that time, as it is also now, by J. M. Warden, who was 
manager of the telegraph office at that time, as he also is now. | 
was in his employ in 1867 and 1868 end again in the latter part of 
1869. [ was no! employed continuously there in those veurs. l 
cleaned the clocks with the torsional springs referred to as early as 
1869. [have in mind another use of the torsional spring in the 
shape of a door spring, one end of the steel rod or wire being fixed 
to the wall and the other end fixed on the side of the door near 
where it is hinged. ‘This rod had means of adjusting the torsional 
power of the spring by means of notched wheel rigidly fastened at 
one end of the rod, in one of which notches the pawl was placed. | 
knew of such door spring being used twenty years ago, in Bradford, 
Vermont. 

[ have examined and have superintended the manufacture of the 
Exhibit Pole-Changer and understand it. There is a torsional 
spring in this pole-changer, its function being to act in the place of 
a shaft, its quality as a spring being merely passive. Were it re- 
placed by a shaft through the lever pivoted at either end, no spring 
would be required. Pole-changers have been made without the use 
of retractile springs on either side and without torsional springs, as 
there is no occasion for either in a pole-changer of this on 

In this pole-chenger the torsional spring acts principally 1 
54 the capacity of a flexible support for the armature ed ~ ma 

As the pole-changer is in vibration the torsional spring is 
twisted first one way and then the other, just as a shaft would re- 
volve first one way and then the other were the armature pivoted 
on a shaft. As the pole-changer is in vibration and the torsional 
spring is moved back and forth it aids the movement of the arma- 
ture. The torsional spring normaliy, when no current is on, makes 
each end of the armature equidistant from either pole of the magnet. 
When the armature is attracted in one direction the spring is twisted 
slightly. When the polarity of the electro-magnets changes, the 
torsional spring, having been twisted, has a tendency to resume its 
normal position, and hence aids the release of the armature from 
that side of the electro-magnets and assist its movement to the other 
side, and thus the torsional spring aids in keeping the armature in 
vibration. 

The key before me, marked Complainant’s Exhibit E, consists of 
a steel lever riveted to a flat steel spring. It differs from the Ex- 
hibit Old Style Morse Key in that the flat spring in Exhibit E takes 
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the place of the steel shaft through the lever of the Exhibit Old 
Style Morse Key. Incidentally, it also acts In such a manner as to 
dispense with the use of brass spiral springs which is used in the 
Exhibit Old Style Morse Key. One of the earliest forms of Morse 
key Was a siinple strip of flexible sheet brass or other metal fastened 
rigidly io a table Oo] wooden hase at one end and the other end being 
free to move by il pressure downward, that movable ena coming 
into contact with the other terminal of the circuit, this action being 
simply the action of any piece of flexible metal when bent. ‘This 
brass strip springs upward when the pressure is removed, thus 
breaking the circuit. In this form of Morse key the lever itself is 
the spring and no other spring is used. I have seen this style of 
key in use for over twenty years, and this morning saw one among 
the original Morse instruments on exhibition in the show-case in 
the receiving-room of the Western Union Telegraph Company’s 
building in New York, at 195 Broadway. Such keys are a matter 
of common knowledge among telegraph men. 


55 Cross-examination: 


oR! ke 8 When did you inake or s Ly) riite nad making the key, hx. 


% +. 
4 ; 


Cael 
os 
ary 
— 
or 
—_— 
— 
tee 


A. It was before the making of the sounders like Exhibit B. 

C. Q. 2. How long before was it? 

A. A few weeks before. 

C.Q. 3. And then you contrived the instrument, Complainant’s 
Exhibit B? 

A. Yes. 

©. Q. 4. Is the patent No. 352,317 the patent under which the de- 
fendant company makes the sounders like Exhibit B? 

A. This exhibit is an exact reproduction of the patent, OF, rather, 
the patent is just like the exhibit. 

C. @. 5. You state in your specification of that patent that the in- 
vention has been described in connection with a telegraph sounder, 
but it is evident that the torsion spring may be applied to the 
armature lever of any telegraphic receiving instrument or to the 
lever of any telegraphic key without departing from the spirit of 
the invention. To what key did you wish to refer by this state- 
ment ? 

A. To any Morse key to the lever of which the torsional spring is 
attached in the manner set forth in the drawings and specification 
of the patent. 

C. Q. 6. Could a spring be attached in the manner shown in the 
patent toa key like Exhibit Ek? 

A. The lever of the key, Exhibit E, is of such a shape that a slot 
sufficiently deep to receive a suitable flap-lip or projection would 
weaken the lever. By making the lever heavier or thicker, in order 
to cut a slot sufficiently deep to receive the lip or flap, you could 
attach the spring. in the Exhibit E in the same manner as shown in 
the patent. 

C. Q. 7. I eall your attention to the first claim of your patent, 


iy {) 
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which is for “the combination, with a lever and means for opering 
the same, of a supporting torsional spring having a lip extending 
from the same entering a slot formed in the lever, substantially as 
described A telegraph key with your spring entering a slot in it 
as indicated in your last answer would then involve the invention 
of tie first claim of your patent ? 


OG (Objected to as calling for opinion of witness upon patent 
law,the witness not having been offered or qualified as a 
patent expert.) 


A. That would involve the invention of the first claim. 


New York. December 8. 1SS6—10 a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Cross-examination of the witness HASKINS resumed: 


C, Q. 8. I notice that in the opening clause of the specification 
vou state that “the object of the invention is to provide convenient 
means for supporting the armature and armature lever,” ete., while 
in the claim you only speak of a lever. Is,in your opinion, the lever 
of the key an equivalent of the armature lever? 

A. Both of them are levers, but the instruments they are used in 
are of entirely different character, the levers performing different 
service in each case. 

C. Q. 9. But for the purposes of your patent it is immaterial, as | 
understand you, whether the spring is fixed to an armature lever or 
to a telegraph key lever? 

A. I should think that it is evident that the patent answers that 
question. 

C. Q. 10. How does it answer the question ” 

A. Lines from 73 to 79 answer that question. 

C. Q. 11. Who uses these sounders which your company manu- 
factures with the torsional spring? 

A. Our company does not manufacture them. I have no knowl- 
edge on the subject. I don’t know who uses those that we did manu- 
facture. 

U. (). 12. Would the Exhibit Pole-Changer operate just as SUC- 
cessfully as it does without the torsional spring on which the arma- 
ture is mounted, supposing that the armature is properly mounted 
on pivots? 

A. Pole-changers mounted on pivots are in successful operation 
at present. 

C. C. 13. What is the motive-power in the pole-changer which 

causes the armature to regain its normal position when the 
o7 current is interrupted ? 

A. In the Exhibit Pole-Changer the force which brings 
the armature to its normal position upon the interruption of the 
circuit is principally the strength of the pole-changing contact 
springs placed on each side of the vibrating rod, assisted slightly 
by the action of the so-called torsional spring underneath. 


Qo 
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©. Q. 14. How does the torsional spring in the pole-changer com- 
pare In its operation and effect with the torsional spring in Exhibit 
Sounder Western Electric Company ? 

A. In both of them their chief function is a cheap mechanical 
means of supporting a vibrating or oscillating lever, doing away 
with trunnions and pivot screws. 

©. Q. 15. You will notice that in the Exhibit Sounder the arma- 
ture is held in a horizontal position above the magnets when the 
current is off; what holds it in that horizontal position ? 

A. Since its manufacture the torsional spring has been set, either 
through some violence or aecident, SO that its strain IS such as Lo 
raise the lever in the manner described by you. 

(’. Q. 16. Please point out, if you can, what signs of such setting 
you find in the exhibit. 

A. Inthe manufacture of these sounders I experimented to obtain 
the best results, which I found to be when the torsional spring sup- 
porting the lever was simply passive, allowing the armature to lay 
with its own weight on the magnet, depending wholly on the retrac- 
tile spiral spring underneath to produce the upward movement of 
the lever, and I instructed the workman to so adjust them when he 
assembled the parts. My reason for supposing that the Exhibit 
Sounder Western Electric Company referred to had been changed 
as to the set of the spring is that | assumed the workman did as 
instructed. 

C.Q. 17. Then you do not find any marks of violence on the 
Instrumeut, and your supposition that it has been changed is only a 
ceneral one, from-the instructions which you gave your workmen ? 

A. It is quite possible to drop one, even without making any 
marks of violence, which would change the set of the spring, or a 
pressure by the thumb on the top of the spring might easily change 
the set of the spring. I don’t wish to be understood as supposing 

that it was designedly changed, as | 
os Instruments accidentally changed as to the set of tne spring. 
In fact, that is the principal defect of the sounder, that they 
don’t remain set in any particular place. ‘There isn’t any mark of 
violence on this one, and there need not necessarily be to change it. 

C. Q. 18. Did you examine the Exhibit Sounder Western Electric 
Company before it was delivered to complainant’s counsel ? 

A. IT have no means of identifying any sounder delivered, as it 
would be impossible for me to examine each individual instrument 
that is manufactured under my superintendence, having to depend 


upon subordinates to see that instruments are manufactured as In- 


lave seen several ol the 


structed. 

C. Q.19. The instrument, Exhibit Sounder, now before you has the 
coil detached at present. Is that sounder an operative Instrument In 
this condition ? 

A. Strictly speaking, no; for the reason that a sounder should 
have means of varying the retractile force in proportion to the vary- 
Ing condition and power of the battery which supplies the electrical 
energy for its operation. It is conceivable, however, that it might 
happen to be placed in a circuit where the current might be just 
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sufficient for it to work well when in its present state of adjustment ; 
but when the battery grew either stronger or weaker, as it certainly 
would, it would cease working properly, as the retractile foree would 
necessurily have to be changed to conform to such variations as the 
current would unde rgo, and there being no means of adjusting the 
retractile force without the use of the retractile spiral spring unde r- 
neath or its equivalent, the sounder would become inoperative. 

C. Q. 20. Didn’t you state that the degree of retractile ap ex- 
hibited by the spring was a matter of adjustment of the same on the 
lever? 

A. I have made no statement by which I desired to be understood 
that there was any means of readily varying the retractile foree of 
the torsional spring to which the lever is fastened, the brass spiral 
spring ae ath performing that office. 

C. Q. 21. Do you mean to say that this torsional spring D cannot 
be hoe in such a manner that the instrument will be operated 
without the use of the coiled spring ” 

A. The torsional spring D cannot be so adjusted that the sounder 

will work under all the varying conditions that an ordinary 
59 Morse sounder is subjected to without the use of some adjust- 

able device to vary its retractile force. In the present instance 
this adjustable device is the spiral spring underneath. 

C. Q. 22. But still the torsional spring may be adjusted so that 
the instrument will be operative without the use of a coiled spring, 
may it not? 

A. Any retractile force which is constant on the armature of the 
telegraph sounder would make that sounder inoperative for the pur- 
poses for —m it is designed. 

C. Q. 23. Then you referred to an instrument which to your knowl- 
edge was mcrae when you stated in the specification of your 
patent, lines 56 to 58, “ The lever is preferably not dependent for its 
retractile force upon the spring D, although it may be so, but is 
assisted by a coil spring, E?” 

A. The reference to an instrument wholly dependent for its re- 
tractile force upon the torsional spring D was associated in my mind 
with some device, of which there might be many, by which the re- 
tractile force of the torsional spring might be made variable. Under 
such conditions the retractile spiral spring underneath might be 
dispensed with. 

OC. Q. 24. And these means of adjusting or varying the retractile 
force of the torsional spring was so well known that you did not 
deem it necessary to refer to them iu making that statement ? 

A. I did not deem it to be necessary to be very particular in the 
specification about things that did not relate pointedly to the 
claims which I desired to obtain, namely, the method of attaching 
the armature lever to the supporting spring. 

C. Q. 25. In your answer to Q. 23 you state that you had in mind 
some device, of which there might be many, by which the retractile 
force of the torsional spring ——s be made variable. To what 
devices do you refer in your answer ? 

A. The device I had in mind was means of varying the plane 
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of the torsional spring at the two extremities where it is fastened to 
the supports. 

C. Q. 26. Was there anything new in thus adjusting a torsional 
spring or was it a matter of common knowledge among mechanics? 

A. It was new to me. 

C. Q. 27. Was there any other means known to adjust the tor- 

sional spring than the one pointed out by you? 
60 A. | can conceive of several ways, and I presume that 
other people could conceive of the same. 

©. Q. 25. Do you mean that the adjustment Is simply a matter for 
the mechanic who makes the instrument? 

A. No. 

C. Q. 29. What do you mean, then ? 

A. | mean that itis a matter for the man who designs the instru- 
ment or invents it and not for the mechanic. 

C. Q. 30. Do you claim that there was any invention in the man- 
ner in which you fastened and then adjusted the torsional spring 
upon the posts B and B® by the screws b' 6°? 

A. I don’t remember what I claimed more than there is in the 
patent, but I was only allowed those claims contained in the patent. 

C. Q. 31, Question repeated. 

A. I disclaim anything that is not claimed in the patent before 
you. 

Redirect examination : 

R. D. Q. 32. Look upon the spring-lever key now shown you and 
state when, if ever, vou knew of such keys being made and used. 

A. I know of such keys as that now before me being 1m use for 
more than fifteen years. I personally superintended the manu- 
facture of such keys earlier than 1876. ‘They were known and gen- 
erally in use wherever a cheap telegraph key was required at that 
time. I knew of their being used in New York and Boston. 

(The key referred to is offered in evidence and marked Defendant’s 
Exhibit Spring Lever Telegraph Key, December 3, 1886, J. A.S., 
x 8.) 

CHAS. D. HASKINS. 

Sworn to before me— 


JOHN A. SHIELDS, Examiner. 


Frank L. Porr, a witness called on the part of the defendant, 
having been duly sworn, deposes and says: 


©. 1. Please state your name, age, residence, and occupation. 
A. rank Ly. Pope ; age, IG: residence. Ieimora. N. a 3 and by OC- 
cupation a solicitor of patents and expert in patent cases. 
6] (). 2. State briefly, if you know, some of the forms of tele- 
graph keys and sounders that were in general use more than 
five vears ago. 
A. I am familiar with all or nearly all the different kinds of tele- 
graph keys and sounders which have been in use for the last twenty- 
five years. The telegraph key, so called, consists in all cases of an 


38 THE WESTERN ELECTRIC CO. VS. GEORGE W. LA RUE. 


oscillating or vibrating lever, which is made to open and close an 
electric circuit. It is provided with a knob or handle, by means of 
which it is depressed by the finger of the operator and is usually 
raised by a retractile spring, the latter being sometimes, but not 
often, dispensed with. The cireuit-breaking lever is mounted upon 
a fulerum and the motion of the lever is limited in one direction, 
and sometimes in both, by adjustable stops. Sometimes the key 
lever or the circuit-breaking lever of the kev has been mounted 
upon trunnions or pivots, and sometimes upon a spring which 1s 
bent or flexed when the key is depressed. Several different forms 
and modes of applieation of such springs have been known and 
used. The sounder is an instrument employed for receiving the 
signals made by the key. It consists of a lever movable like that 
of the key upon a fulcrum, and it moves to and fro between adjust- 
able stops. Its function is to reproduce or repeat the movements of 
the key-lever at a distant point. The lever of the sounder is not 
provided with a circuit-breaker and has no use forone. In place of 
a knob or handle it carries an iron armature and is moved in one 
direction by the attraction of a small electro-magnet and in the 
other by a retractile spring. In some forms of sounders which have 
long been in use the spring is dispensed with and the lever is moved 
in both directions by the action of the electro-magnet. ‘The lever 
of the sounder hasalso been mounted upon trunnions or pivots.and 
upon different kinds of springs variously arranged and applied in 
such a manner as to serve as a fulcrum. In 1860 I was a telegraph 
operator at }fount Vernon, Westchester county; New York, and at 
that time used in my daily business a sounder of a form more or 
less con?fmon at that date, which had its armature lever fulerumed 
upon a spring. Other instruments, such as relays, were also in use 
at that date, having their armatures fulerumed upon springs. Many 

of these relays were in use at that time on the Washington 
62 and New Orleans line, and I had one of them fora long time 

In my possession which was captured by the Federal troops 
at New Orleans during the war of the rebellion, and was given to 
me as a curiosity by Colonel C. 8. Bulkley in 1864 

Q. 3. Look upon the Edwards patent now shown, No. 270,767, of 
January 16, 1885, marked Exhibit A, and state whether you have 
examined and understand the invention and devices therein de- 
cribed and claimed. 

A. I have examined the patent and think that I understand it. 

Q. 4. Please examine Exhibit La Rue Key and the key marked 
Complainant’s Exhibit I, now shown you, and compare ‘the same 
with the said paient, and state whether or not said exhibits cor- 
rectly represent the device described and claimed in the Edwards 
patent, Exhibit A. 

A. The exhibits, in my opinion, embody the invention described 
and claimed in the patent, more especialiy that modification shown 
in figure 5. 

Q. 5. Referring toclaim 3 of the patent vou will note that a‘lever 
is mentioned as an element thereof and also adjusting screws. 
Please describe the function of said lever and the function of said 
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screws, as claimed in the third claim of the patent, without reference 
to the prior existing state of the art. 

The sole function of the lever mentioned in the claim is to 
alternately close and break the electric circuit when moved by the 
hand of the operator, which is done by means of a device attached 
to it called the contact point. The function of the adjusting screws 
is to reguiate the amplitude of the vertical oscillations of the lever 
when closing and breaking the circuit, so that the amplitude will 
not be too great for convenient and rapid manipulation, but will 
still be sufficient to prevent the passage of a spark when the key is 
raised, the proper amplitude being easily determined by trial. 

(). 6. Another function of the said adjusting screws is mentioned 
In the claim. Will you please state 1 

A. Yes; Ihad intended also to say that the same adjusting screws 
epee the additional function of varying within certain limits 
the retractile force or rather resistance of the spring upon which the 
nan is ful leruined. , 

Q. 7. Look upon the sounders marked Complainant’s Ex- 
63 hibit B and Exhibit Sounder Western Electric Company, 
Lit te whether you have examined and understand said 
exhibit s st rs, and ety. said exhibits with the Edwards pat- 
ent, Exhibit A, and state whether or not you find in the sounder 
exhibits the Invention claimed in the patent, aud give your reasons 
for any opinion you may express. 

A. I have examined the exhibits referred to and believe that | 
understand the construction and mode of operation of the same. 
~ my opinion, the invention set forth in the claims 1s not found 

the exhibits. In each of the claims of the patent, with the ex- 
f the third, the cireuit-breaking lever of a telegraph key 
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is explicitly. mentioned as one ol the « ments of the combination. 


The exhibits are sounders and not keys. Key isa term which in 
telegra phy is never applied tO any levice except il circuit-breaking 
device, and, properly speaking, to a device containing a circuit- 


breaking lever moved by the hand of an operator. ‘The sounder 
resembles the ke : In that it has an oscillating lever moving upon 
afulerum. ‘The function of said lever is, however, wholly different. 


It is to strike potas against two stops a ind to proauce an audi- 
ble sound. It is moved by different means, namely, an electro- 
magnet instead of the hand. It requires a different adjustment, 
inasmuch as the retractile spring must nut only serve to lift the 
weight of the lever, but to overcome also the attraction of the rem- 
nant‘magnetism after the cireuit through the magnet is broken. It 
requ lires a much more powerful and quick retractile action than does 
the key. Thethird claim of the patent is fora combination of which 
OC of the essential elements 1s the a key V, and 
this of necessity must be understood to be a circuit-breaking lever; 

otherwise the device would not bea key, but something else. 
cannot therefore understand that the term “lever” in the third 
claim has any other or different meaning than the term “ circuit- 
breaking lever” in the other claims. In my opinion, the claims 
must properly be construed to refer to a circuit-breaking key lever, 


‘ 


40 THE WESTERN ELECTRIC CO. VS. GEORGE W. LA RUE. 


because if they are construed to include the movable lever of other 

electrical instruments, as suggested in the last paragraph of 
64 the specification, it would include apparatus known and in 

public use before the date of the patent, such as Thompson’s 
torsion electrometer and the magnetic pole-changer commonly used 
in telephone exchanges, which, although in the fullest sense electri- 
cal instruments, are not keys, nor are they adopted to perform the 
functious of kevs by transmitting signals over a telegraph line 
when moved by the hand of an operator. 

Q. 8. I call your attention to the adjusting screws mentioned in 
the third claim as a necessary element. State whether you find in 
the sounder exhibits adjusting screws for regulating the retractile 
resistance of the spring upon which the lever of the sounder is 
mounted. 

A. I find two adjusting screws having a relation to the lever of 
the sounder similar to that of the screws H H’ to the lever of the 
key in the patent, but in the sounder they do not practically have 
any effect upon the retractile force applied to the lever. The range 
of adjustment obtained in this way is too small and the recoil of the 
torsion spring too weak and sluggish in its action to be of any prac- 
tical use in a sounder. ‘The resistance offered to the upward move- 
ment of the lever by the remnant magnetism is so great that it is 
necessary to make use of a special retractile spring capable of a 
quick and energetic recoil, and this essential device forms a part of 
each of the exhibits sounders. A sounder like the exhibits and not 
provided with the spiral retractile spring or some proper equivalent 
therefor, and depending for its recoil solely upon the torsion spring, 
which constitutes the fulerum of its lever, would be of little or no 
utility. While audible signals might possibly be produced upon 
such an instrument, they would be extremely feeble and uncertain 
and could not be produced with any reasonable degree of rapidity. 
It would be quite impossible to use such a sounder for commercial 
purposes. ‘The variations which take place from time to time in 
the attractive force of the magnet, due to unavoidable fluctuations 
in the battery current, render it necessary to correspondingly regu- 
late the retractile foree—that is to sav, the force of the blow of the 
sounder lever in one direction, due to the action of the inagnet, must 

bear a certain definite relation to the blow in the opposite 
60 direction produced by the recoil of the spring. When one 

changes, the other must be changed also. This cannot be 
effected in the case of the sounder, as in the case of the key, by sim- 
ply changing the relation of the stops H H’ to the plane of the tor- 
sion spring, because the position of the magnet is fixed, and if the 
relation of the stops to the spring is altered the relation of the 
armature to the magnet, and consequently its effective force upon 
the armature, is altered also. This alteration does not matter in the 
case of a key, because the position of the hand of the operator is not 
fixed, and it may readily follow the key lever to its new position ; 
but with the spiral retractile spring of the exhibit sounders or with 
any other cevice equivalent thereto the retractile foree may be 
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varied to any extent without necessarily affecting the relation be- 
tween thi electro-magnet and its armature. 


Adjourned to Friday, December 3, 1886, at 10 a. m. 


The direct examination of Frank L. Pope continued: 


Q). v. Please examine Exhibit Pole-Changer, Exhibit Old Style 
Morse Key, and Exhibit Spring Lever Telegraph Key and com- 
pare the devices therein shown with the devices deseribed and 
claimed in the Edwards patent, Exhibit A, and, assuming that the 
saici model exhibits were old at the date of the Edwards invention, 
give your opinion as to the alleged invention claimed in the Edwards 
patent. 

A. Considering first the Exhibit Pole-Changer, I find in this an 
apparatus which is in one sense a key, and in another sense a re- 
celving Instrument—that is to say, il has an oscillating lever to 
which 1s attached a double-acting, circuit-breaking device whereby 
signals are transmitted through an electric circuit, but it differs 
from the telegraph key proper in that its vibrations are produced by 
an electro-magnet instead of by the hand of an operator. The lever 
of this apparatus oscillates between fixed points, and is fulerumed 
upon a torsional spring, the action of which upon the lever is iden- 
tical with that of the torsion spring of the telegraph key lever de- 
scribed and shown in the patent. IL recognize each of the Exhibits 
Old Style Morse Key and Exhibit Spring Lever Telegraph Key as 
old devices for many years well known intheart. In Exhibit Morse 

Key the lever is fulerumed upon trunnions and is provided 
66 with volute compression spring, which is made adjustable 

and serves to lift the lever. In the Exhibit Spring Lever 
Telegraph Key the iever and the spring are formed of a plate of 
spring steel, the broadest transverse portion ol the same being Se- 
cured to a solid bearing, so that the portion of the key Just in front 
of the bearing serves as a spring, it being bent when the kev 1s de- 
pressed and restoring the same to its original position when the 
pressure is withdrawn. In addition to the exhibits shown me, I 
may also add that it was very common to use other forms of springs 
In connection with the old-style Morse key in use ever since 15844. 
Among these different kinds were flat, straight springs placed longi- 
tudinally and horizontally between the key lever and _ its base, 
U-shaped springs made of stiff wire and placed in the same position, 
and spiral springs placed above the key lever, all of which had for 
their only means of adjustment the variation in the play of the key 
lever by the adjustable screw stop or stops. The independent ad- 
justment for the key spring such as thatshown in Exhibit Old Style 
Morse Key and equivalent devices was not brought into use until 
some twenty years after the invention of the original key. Consid- 
ering, therefore, that various kinds of spring had been long known 
and used having no means of adjustment other than by altering the 
play of the key lever or its normal position of rest with reference to 
the fixed base, and considering that a torsion spring had been used 
in connection with a circuit-breaking lever as in Exhibit Pole- 
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Changer, I am of the opinion that little, if any, invention was shown 
in substituting the tension spring of the pole-changer in a perfectly 
analogous position in connection with the lever of a land key. The 
pole-changing apparatus, it is true, does not admit of the torsion 
being adjusted by altering the position of the set-screws which limit 
the motion of the lever, while in the patentee’s key it does permit 
of such adjustment; but that is a necessary consequence arising 
from its substitution in lieu of one of the old forms of spring, which 
under the same circumstances had the same capacity. The torsion 
spring in Exhibit Pole-Changer performs precisely the same func- 
tion in relation to the lever that it dues in the patent—that is, it acts 

both as a fulerum and asa retractile spring; but inasmuch 
67 as in the pole-changer as in the defendant’s sounder it is 

necessary to overcome the opposing force of the reinnant mag- 
netism, a supplementary retractile spring is added to the torsion 
spring. ‘This additional spring is omitted because not necessary in 
the key of the complainant’s patent. 

Q. 10. Please compare Exhibit Pole-Changer with the Sounder 
Exhibit “B” and “Sounder Western Electric Co.” and point cut 
some of the similarities between the pole-changer exhibit and the 
sounder exhibits. 

A. The pole-changer exhibit and the sounder exhibits are alike 
in having an oscillating lever fulcrumed upon a torsion spring 
moving to and fro between stops by the action of electro-magnets 
upon an armature. They arealso alikein having a retractile spring 
for withdrawing the armature from the magnet upon the cessation 
of the current. In the pole-changer the magnetic attraction acts 
alternately in each direction, while in the sounder it acts in one 
direction only. For this reason the retractile spring of the sounder 
is made comparatively strong, and is also made adjustable to com- 
pensate for variations in the current. It is unnecessary to provide 
such adjustment in the case of the pole-changer, because the same 
strength of current, be it more or less, acts alternately in each direc- 
tion. ‘The defendant’s sounder more nearly resembles the pole- 
changer in these particulars than it does the key of the complain- 
ants’ patent; the capacity for adjusting the torsion of the spring by 
means of the set-screws, while it may to a certain extent exist in the 
sounder, is of no utility, and hence it is essential to do exactly what 
has been done in the pole-changer, namely, to provide a supple- 
mentary retractile spring. 

Q. 11. Mention some of the places in which you knew of the use 
of spring-lever keys more than ten years ago. 

A. The very first keys used by Morse at Baltimore and Washing- 
ton, in 1844, were of this kind, and one of the identical keys is now 
on exhibition in a glass case at the Western Union telegraph office 
in this city. About 1872 and 1873 1 myself manufactured and sold 
many hundred keys of this kind, the lever and spring being stamped 
integrally from one piece of metal. 


68 Cross-examination : 
C. Q. 12. If I have understood you correctly, all the claims of the 
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patent in suit, and especially the third claim, must properly be con- 
strued to refer to a circuit-breaking key lever, and that you do not 
find a lever of that character in the Complainant’s Exhibit B and 
Sounder Western Electric Company, and for that reason you do not 
find that these two exhibits infringe the third claim of the patent 
nor any other claim thereof. Is that correct? 

A. Yes; that is my opinion. 

C. Q. 13. What instrument is Thompson’s torsion electrometer, to 
which you have referred on your direct examination ? 

A. It is an instrument employed for measuring the attraction be- 
tween two statically electrified surfaces—a laboratory instrument. 

C. Q. 14. Why is it that, in your opinion, the third claim of the 
patent in suit would include apparatus like Thompson’s torsion 
electrometer and the Exhibit Pole-Changer, if that claim was not to 
be confined to the cireuit-breaking lever ? 

A. Because both of these are electrical instruments. The Thomp- 
son instrument has no cirecuit-breaker of any kind, and the pole- 
changer is not, strictly speaking, a telegraph key. It has, however, 
a circuit-breaking lever and in that sense may be regarded as a key. 
The term “ key ” is ordinarily understood to be limited to a device 
manipulated by the hand. The last paragraph in the specification 
says that the invention is not limited to keys, but may include elec- 
trical instruments generally. 

C. Q. 15. Then, in your opinion, the pole-changer and Thompson’s 
torsion electro meter contain al] the muterial elements, or their 
equivalents, of the third claim of the patent, excepting the circuit- 
breaking character of the lever mentioned therein ? 

A No; would not FO SO far as that Neither of them contain 
adjusting screws H H! or their equivalent having the double fune- 
Lion Ol regulating the amplitude of the lever movement and tle re- 
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tractile action of the spring. 
UC. Q. 16. Do you wish to correct or modify your statement, then, 
made upon your direct examination, which is as follows: 
69 “In my opinion, the claims must properly be construed to re- 
fer to a circuit-breaking key lever, because if they are con- 
strued to include the movable lever of other electrical instruments, 
as suggested in the last paragraph of the specification, it would 
include apparatus such as ‘Thompson's torsion electrometer and the 
magnetic pole-changer ”? 

A. The statement should be modified as regards the second and 
third claims, as each of them include an element other than the cir- 
cuit-breaking lever, which is not found in the electrometer or the 
pole-changer. 

C. (). 7. Then the pole-changer if new and made after the date 
of the patent would not be an infringement of the second and third 
claims of the patent, would it? 

A. I think not. 

C.Q. 18. Would it, in your opinion, be an infringement of the 
second and third claims if a party should use the key Exhibit E, 
but retain in it the volute compression spring exhibited in the old- 
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style Morse key and thus use both springs—the torsional spring and 
the compression spring—in the same instrument” 

A. The question is a somewhat difficult one, for the reason that 
the patentee expressly explains that one of the principal objects of 
the invention is to simplify and cheapen the key by discarding one 
of the features before necessary—that is, the retractile spring’: and 
in the third claim he, in effect, claims a combination such as will 
perform this double function. The volute spring when thus added 
would, so far as I can see, be of no utility whatever and would not 
perform any function not already performed by the torsional spring. 
If, therefore, the key was otherwise like that set forth in the second 
and third claims I should ineline to the opinion that it would be an 
infringement. 

C. Q. 19. Would not the volute spring assist the torsional spring 
in lifting the lever again ? 

A. Certainly, but the assistance would be entirely superfluous. 

C. Q. 20. What is the principal moving power in the Exhibit 
Pole-Changer which restores the armature to its normal position 
when the current is interrupted ” 

A. The flat retractile spring between the coils and parallel to 


them. 
70 C. Q. 21. Is that a torsional spring? 
A. It is not, at least in the sense in which that phrase is 


used in the patent. 

C. Q. 22. Is it the office of the flat piece of metal which is attached 
to the armature and stands vertically when the instrument lies on 
the table anything else but to serve as a flexible support for the 
armature ¢ 

A. I do not think it is depended upon for any other purpose than 
to form a supporting fulcrum for the armature and lever. It un- 
doubtedly exerts some retractile force, but not enough to make the 
instrument operate in the way it is designed to. 

C. Q. 23. What is the gist of the invention contained in the Ed- 
wards patent in suit? 

A. It appears to be the substitution in a known form of telegraph 
key of a particular form of spring, which serves the double purpose 
ofa supporting fulcrum and a retracting device, in lieu of other 
forms of springs which had before been used in similar keys to per- 
form the same functions. 

C. Q. 24. Now, please examine, if you have not already done so, 
patent No. 352,317, under which the defendant’s sounders are manu- 
factured. 

A. I have examined the patent referred to and I understand it. 

C. Q. 25. What is the gist of the invention described in that pat- 
ent? 

A. The gist of this invention appears to be the combination, with 
the movable lever, such as is used in telegraphic apparatus, of a par- 
ticular form of torsional spring secured to the lever in a specific 
manner. 

C. Q. 26. Is that spring, in its mode of attachment, confined to tele- 
graph sounders, or is it applicable also to telegraph keys ? 
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A. According to the terms of the specification, it 1s applicable to 
sounders or other receiving instruments as well as keys. 

C. Q. 27. Then the lever of a telegraph key, so far as that patent 
is concerned, would be an equivalent of the lever bearing the arma- 
ture of the sounder shown in the patent ? 

A. Yes. 

C. Q. 28. But in the patent in suit one would not be the equiva- 
lent of the other? 

A. Apparently not, as the terms of the claims expressly limit 
them to keys and circuit-breaking levers, while in the patent in- 
quired about at least one of tle claims is not so limited. 

C. Q. 29. Is not the torsional spring described in the Has- 
7] kins patent substantially the same spring as that described 
In the patent in suit? 

A. The COTE ral construction Is similar, in that each is il torsional 
spring with a right-angled rib attached to the central part of the 
same. The only difference which is particularly to be noted is the 
mauner in which the spring is secured to the lever, and this differ- 
ent method of fastening is essentially what constitutes the improve- 
ment deseribed in the Haskins patent 

PRANK L. POPE. 

Sworn to before me— 


JOHN A. SHIELDS, Kxaminer. 


WitrraAM J. ARMSTRONG, a witness called on the pari of the de- 
fendant, having been duly sworn, deposes and says: 


My name is William J. Armstrong ; age, twenty-seven; residence, 
Brooklyn, and Iam in the employ of the defendant company. | 
have been familiar with the business of the company for six years. 
No keys like Exhibit E or Exhibit La Rue Key have been made or 
sold by the defendant Company except ONC lot of 500 iInade ior and 


sold LO Lytle W& Co. on their ord Se and made under Lhe direction 
and with the consent of the complainant, as | understood, and I saw 


complainant in the shop of def ndant Company, from time LO time, 
inspecting the work. 
W. J. ARMSTRONG. 
Sworn to before me— 
JOHN A. SHIELDS. Mraminer. 
Defendants rest 


(Complainant’s counsel, in view of the fact that the time to take 


testimony will expire on December 6, 1886, requests defendant’s 
counsel to extend complainant’s time to take rebuttal testimony for 
a suitable period.) 

(Defendant’s counsel states on the record that, owing to the re- 
fusal of complainant’s counsel to accept service of notice or to stipu- 
late for the examination of witnesses in Chicago, in accordance with 

a previous verbal understanding that defendant’s Chicago 
72 testimony Was delayed about two weeks: that defendant is 
anxious to have the testimony finished, so that the case may 
be ready for final hearing at the earliest possible date; that he is 
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here ready to attend the examination of complainant’s witnesses in 
rebuttal, but that he will not consent to an extension of time for 
complain: int to close his proofs, and especially as it does not appear 
that the time remaining is not sufficient.) 


STATE OF ILLINOIs, | 
County of Cook, | 


United States Circuit Court, Southern District of New York 


GEORGE W. La RUE ) 
VS. - In lquity. 
Wrsrern Exnecrric Company. } 


Met, pursuant to the annexed notice, at room 51, Maller’s building, 
228 La Salle street, Chicago, this 12th day of Jai nuary, 1887, at 11 
o'clock a. m. 

Present: Antonio Knauth, of Briesen & Steele, on behalf of com- 
plainant, and George P. Barton on behalf of defendant. 


Depositions of Ernest P. Warner and nos M. Barton. Witnesses Pro- 
duced V7i be half of dD. fe ndant. 


Ernest P. WARNER, a witness produced on behalf of the defend- 
ant, being duly sworn, depose s and says in answer to questions pro- 
pounded to him by GrorGe P. Barron, E sq., solicitor for defendant, 
as follows: 


Q. 1. What is your name, age, residence, and occupation ” 

A. Ernest P. Warner; age, thirty-six years ; residence, 126 Goethe 
street, Chicago, Illinois. I am employed by the defendant company 
at 227 South Clinton street, Chicago, as an electrical engineer. 

Q. 2. What has been your business for the last fifteen or twenty 
years? 

It has been confined chiefly to making electrical experiments 
and to the manufacture of electrical instruments. 
793 (). Do you underst: ind tele Tal yLinnns y by th 1c Morse code ? 
A. T do. 

(). 4. State whether or not you have had occasion to examine let- 
ters patent and patented inventions asa part of your business; and, 
if so, to what extent. 

A. I have frequently made such examinations, with a view of as- 
certaining the general character and scope of patents, during the 
past twelve years. 

Q. 5. State whether you have examined the Edwards patent, num- 
ber 270,767, of January 16, 1883; and, if so, state whether you un-. 
derstand the said patent and the invention therein claimed. 

A. | have examined the patent mentioned and, I think, fully un- | 
derstand the invention claimed therein. 

Q. 6. Look upon Exhibit “ La Rue Key” and compare the same 
with the patent and state how the same compares with or differs 
from the key described in the Edwards patent. 

A. The Exhibit “La Rue Key” differs slightly from that de- 8 
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scribed in the patent in two particulars: First, in having the stiffen- 
ing brace or rib attached to one edge of the flat spring which sup- 
ports the circuit-breaking lever instead of in the center of its width, 
as shown in the patent; second, in having the rivets used to secure 
the circuit-breaking lever to the flat spring placed in a line at right 
angles to that of the aforesaid lever. I see no other material points 
of difference. 

(. 7. Describe some of the telegraph keys with which you were 
familiar ten or fifteen years ago, and illustrate | by models, if you so 
desire. 

A. Lam quite familiar with the construction of the telegraph key 
1 common use as far back as 1862 or ’3, and remember distinctly 
the form of key used by the Western Union Tel i raph Company in 
1865. It was at that time known as the “ Western Union key,’ and 
was manufactured at Ottawa, Illinois, in the serait of the Western 


Union Telegraph Company. Its construction was a straight brass 
lever having a steel shaft passing through it at right angles, with 
adjustable center screws passing through, supporting posts on each 


side of the lever, the ends of said screws being pierced to admit the 
pointed ends of the steel shaft and thus provide a fulcrum upon 
which the lever could be turned 
74 At one extremity of the lever was an adjustable stop-srew, 
and at the other a button of horn or other non-conducting 
material, upon which the hand of the operator rested when trans- 
mitting slonals, The lever Was also provid d with a platinum point 
on its lower side, so placed as to make contact with another platinum 
point supported on the base whenever the key lever was depressed. 
Normally these pl: _— points did not rest in contact, being pre- 
vented from so doing by the action of a spring, which tended to 
move the end of the lever provided with the button upward. 

[ remember, about twenty years ago, making a telegraph key for 
my own use whica consisted of a flat brass spring bent downward 
at one end and rigidly attached at that end toa block of wood. The 
other or free end of the spring carried a hard rubber key knob of 
the usual construction and on its lower surface a platinum point, 
which, upon depressing the spring, came in contact with another 
platinum point supported on the wooden base. ‘The upward move- 
ment of the free end of thespring was limited by an adjustable stop- 
screw passing through a brass arch supported on the wooden base. 
Bindi ng posts altac hed to the spring lever and lo wer contact point 
made the key comple a [ hold in my hand a key constructed, as 


nearly as | can remember, like the above-mentioned key. 


' 
} 
a 


(The telegraph key referred to by witness is here offered in evi- 
dence and marked Defendant’s Exhibit “ Warner Spring Lever 
Key.) 

Q. 8. State to what extent the key like Exhibit “ Warner Spring 
Lever Key ” was used. 

A. I made use of that key for about two years, principally in the 
study of the Morse system of telegrapliy. 


48 THE WESTERN ELECTRIC CO. Vs. GEORGE W. LA RUE. 


Q. 9. Mention some of the persons, if any, who saw you use it at 
that time. 


(Objected to as leading.) 


A. I distinctly remember constructing a telegraph line from my 
residence, in Ottawa, Illinois, to that of Willis D. King, who assisted 
me in its construction and saw me use the key frequently. We 

were studying the Morse code together, and frequently used 
10 the instruments on a local circuit in one room, taking turns 
at sending and receiving. 


(The foregoing answer is objected to as containing evidence which 
is not pleaded in defendant’s answer to the bill of complaint, and 
notice is given Lo defendant's counsel thatat the proper opportunity 
therefor motion wiil be made by complainant to strike out all those 
parts of the testimony of the witness Warner as relate to the Exhibit 
“ Warner Spring Lever Key ” or the original key, testified to by him, 
of which the exhibit is a reproduction.) 


@.10. Go on and state whether or not you have known of 
spring-lever keys similar to your exhibit being in use since the time 
you made the Ottawa key; and, if so, when, where, by whom, and 
to what extent. 

A. Since making that key I have seen a great many similar keys 
in use. In about the year 1868 I saw such a key used ona rheostat 
and differential gaivanometer, known as the Varley rheostat, at 
Ottawa, Illinois, in the factory of the Western Union Telegraph 
Company. I have also seen a number of such keys in use at various 
times during the past fourteen years, in the office of the Western 
Union Telegraph Company at Chicago, [llinols. They have been 
manufactured and sold by the defendant company for the past twelve 
years, being made use of for circuit-closing keys on an instrument 
known as the Silvertown bridge and rheostat. 

Q. 11. How early did you know of such keys being made and 
sold in Chicago? 

A. In the early part of 1875. 

(. 12. By whom were they made? 

A. By the Western Electric Manufacturing Company, at Chicago, 
I}linois. 

Q. 13. To whom were they sold? 

A. Principally to the Western Union Telegraph Company, tele- 
graph superintendents of various railroads, and telephone com- 
pahiles. 

(. 14. Did you ever use such keys yourself in Chicago prior to 
1880 ? 

A. I did, for at least five years prior to that date. 

Q. 14. Look upon Defendant’s Exhibit “Spring Lever Telegraph 
Key ” and state whether or not you knew of such keys: being made, 

used, or sold at Chicago prior to 1880. 
76 A. I do not remember to have seen keys of precisely this 
construction made and sold prior to that date. 
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Q. 16. What other form of spring-lever key, if any, did you know 
of in Chicago prior to ISSO? 

A. I knew of a key having a spring lever formed in V shape, held 
rigidly at the broad end, and provided at the free end with a knob, 
to be used in Ope rating. | 

Q. 17. Where and when did you see such keys? 

A. In the central office of the Western Union Telegraph Com- 


pany, at Chicago, Illinois, in 1875; also in 1876, 1878, and 1879. 
M 1s. By whom were they used at that time? 
A. Principally by Mr. C. H. Summers, Mr. F. W. Jones, by the 
chief operators of the company, and myself. 

LY. What is understood by the term telegraph key ‘ 
trument used in telegraphy for transmitting signals and 
operated by the hand of a person commonly known as a sending 


’ 


" ae 
' a 
> 
_ 
ea 

a 


perator. It is used in transmitting or sending signals on a wire, 


Q. 20. Referring to the third claim of the Edwards patent, you 
will observe that adjusting screws marked “H H,” for regulating 
the amplitude of the lever movement and the retractile resistance of 
the torsion spring, are made elements of the combination. State 
whether or not. to your knowledge > eh 1 Wusting SCTews Were 
} 


; "hs i } " _ » ¢ | ] ‘ " ) . | To. 
hew of keys ln use prior to tne da mentioned, 1n Which 
LWO SCTeCEWS Werte usec it} Le CIrTrcull-ore tKITDY lever, WliOse functions 
isely tl 7 | thed 3 third elai f Mr 
were precisely the same as those descrived It) i@ bord CialM OF WLP. 
. . , 7 .** . ? ’ , 
hee Wards patent he elreult-bre iKING iever Was nivoted on a steel 
’ j Hl ’ } j ? -— . . . . | ’ . : . . 
SHaIL, bDeld In centers, aid a Coll Speriliy .) | » Turse the ieve.f. 
‘) y _ -1] ' ‘ a] , leet ae i j . —- : : 
\ ZI You Wil 1} me Ul it Liie ci IPUSLID hi ‘7i .- torsional resist- 
‘i tae &. f IP? T | . ies he hoa] +f —= +7 $ } } 7 cy? ,cYT n 
BNCO OF the spring In Ke) Xhibit His efiected by changing the 
: ’ . : ’ ab g - " \ 
position Oo} Live eontact Pont ol rive Key. cnarried DV Ol OT the adjust- 
' | 
ili?’ SCTCWS in the kevs vou refer to 1n your previous answer was 
, ’ ' : 
the contact of tre kev iever on one OF the adjusting screws, as shown 
: . 1 ‘ ~ .* ; ° ’ ° , 
In said “ Exhibit EB? If not. explain the construction of said keys 
i 
1 i } he 
Lil Msi ff =O) 
, ° ’ . e 
*{[? —} , } ’ ’ ’ ' fing " ‘ ° 
1. L observe that the torsional resis f{ the spring in 
ee ‘ ; * ’ P ; } eee es ioc ll i } #- , 
id lex tiil | he IS revgulaced by Line AaJUSLID: . Ol Lne piatinulb- 
— sina deaeatdaaal oes aia — © rr 
polhted screw nearest the KHOD, Una Ltiis platinuam- 


" : ‘ . ] : ! * | vv? 4 ’ , . * : 
pointed screw forms a conductor for the currel Vieneve!l brought 
, 
] iOW itl Lilie »' Vs have Weli- 


tloned 1 Mv iast answer this screw was prest nt and its functions 


in contact with the platinum point br 


— 


1 hee 4 
were precisely similiar, the Spring Usea Delng one Varylnhg greatly in 
, ? } ~ - ? | , " | . ’ 
lts resistance throughout a short held piacea very heal the fulerum 


] — . | Sl ‘ , wl +] rast aa : \ 7 i “oy ’ : 
Ol the Key lever, on the side toward the piatinum-| inted serew. As 


in the key “ Exhibit E,” the screw at the outer end of the lever sim- 
ply served to limit motion. 

(). 22. Was the screw in the outer end of the lever adjusted as 1n 
Exhibit EE?” 


i, y4 state, if you know, whic re and to what extent those keys 
were used prior to September, 1882. 
A. I cannot state positively where or to what extent they were 


oO THE WESTERN ELECTRIC CO. VS. GEORGE W. LA RUE. 


used, but remember distinetly having seen such keys undergoing 


repairs in the factory of the Western Union Telegraph Company, at 
Ottawa, [ilinois, between 1867 and 1872 

24. Did those keys have any particular name; if so, what 
was it” 

A. They were called the “old-style Western Union key.” 

Q. 25. As I understand you, in the keys which you saw under- 
going repairs the adjustment of the spring pressure was effected by 
simply changing the field of oscillation of the circuit-bre: iking 
by adjusting screws, one of which was in the outer end of the lever 
and the other between the knob and the fulcrum, the latter adjust- 
Ing screw being over the anvil and forming the contact point of t 
lever. Am I correct? 

A. You are. 

Q. 26. Look upon Defendant’s “ Exhibit Pole-Changer” and state 
when, if ever before, , you first saw a pole-« changer similar in construc- 
tion to the exhibit , your attention bel Ing especl lally directed to the 
torsional spring upon which tl 


a 
_ 


he armature is mounted. 


[ first saw a pole-changer similar to the exhibit in the city of 


Cincinnati, Ohio, In Septem ber or October of 1881. I at that time 
noticed particularly the manner in which the armature was mounted 
upon the torsional spring as wellas other details of the construction. 

Q. 27. What other persons, if any, saw the pole-changer 
78 with the torsional spring at that time? 

A. I do not distinctly remember any particular person ex- 
amining it at the same time. ‘There were quite a number of people 
present. 

Q. 28. How many do you think? 

A. About ten or twelve. 

Q. 29. Was John A. Seely present ? 

A. I do not know. 

Q. 30. Mention any other electrical instrument in which you have 
known of the use of a torsional spring. 

A. I have known of the use of a torsional spring in the electrical 
instrument known as the quadrant electrometer of Sir William 
Thompson, illustrated and described in a publication in 1872, en- 
titled “ Papers on Klectrostatics and Magnetism,” by Sir W.Thomp- 
son, page 262, the particular portion of this quadrant electrometer 
in which the torsional spring is made ust of being that known as 
the idiostatic gauge described on page 272 of the above-mentioned 
publication, and ill! ustrated in figures , 2 and 4, plate 1, following 
page 262: also in figu e 12, plate 2. foll lowing y ge ZU. The tor- 
sional spring is also use od in an instrument of Sir William Thomp- 
son’s invention, commonly known as the “Absolut te Klectrometer.” 
[t is illustrated in figure 11, plate 2, and described on page 281. 


(Counsel for defendant gives notice that he will refer to the por 
tions of said publication mentioned by the witness at the hearing of 
this cause.) 

(Complainant’s counsel states that he will _ ject to such reference 
unless the book be put in evidence and the drawings contained in 
it and referred to by the witness be properly enplainel 


, 


= 


/,. 
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ate when, if ever, you have made torsional springs fot 

ir Willi im Thompson’s instruments referred to, and to what extent 
_ ] , o* . . , ] ] fA Pet 

such torsional Sprinhes have been made, describ ny the torsional 


springs in detall 
\. In June and July, 1878, I find, on referenee to my books, I 
mad thre quad ‘ant electromete rs 1n W eh made LS of Aa lor- 
slonal spring precisely similar to that deseribed in Sir William 
LThompson’s work. In facet, the instrun vere constructed by 
me personally, with no other guide than the published description 
and drawings contained in the work ve s e seen a num- 
ber of such instruments of fo O nu nn iv”O 
fel and other plac Chey area W iown form of electrical 
rnstrume hit 
(). 02. Please illustrate by a model th : lal spi ne al | its 
function as made by you 1p 1878. 


(Witness here produces a model, and the same is offered in 
evidence and marked Defendant’s Exhibit “Adjustable Torsional 


Spring.’) 
i 
\ au ' Anal 1G ace | ,? in) TRTR w. Ff aiyoatrlar er ' 
61iC LOrsiohal Sprig Maas rv Tlie 1) LO¢ Was O1 CIFCULAaP Cross- 
. . ’ , ’ , | - . ? 
Ssectlion+—1n Tact, a wire connected tO adiustabdie Springs at each 
? > | : } : | ’ , ‘, =o. : 
Chad, Sala springs velhg su] ppor Gd ith Suchh a2 NAnHNer as LO permit ol 
‘ . 
Lielr rotation On axes placed In None With Loe tors! nal Wire SDprihg, 
\ ' > | T ] } 7 ' eS oO 7 +} 
We yy cl C(ICSLTed geyores ‘}i LO » mh I = sy il 7 4 Wil 
, . ] ° “7 | ’ 4 
and a tendency communicated to Vel iIspehnded 10 tue CentLel 
en wie . | + - i] . _ 
i the wire to nove In the direction in ¥v Cll ttl PPO PSVCillgs 
, 
were turned, Lil VV re TV! pa as fil} aXtis ()] | : 1 1th) In ' if ill lel 
which T hold ji nv hand heh t “A dinstable | nal 
Wilicli nmOId Th My aha, marked sAXNLILD AGTUSLAVDIC LOPrsiona 
' 4 } . + . se seal os 
Spring, tne plan of construe nis similar to and the functions ol 
’ 


i 
the various parts the same as in the instruments constructed by 
me in 1878. It is. however. somewhat heavier and some portions 


are coustructed of different material than that used in the above- 
described instruments. I myself constructed this model in order to 
avoid placing in evidence a very expensive and cumbersom:  Instru- 
ment, the torsional spring and lever forming only a small part of 


said instrument, but SO constructed as not to be readily removed 
therefrom. 

Q. 33. What has become of the instruments that you made in 
1878, having the torsional springs like torsional springs in the Ex- 
hibit ° ‘Adjust able ‘Torsional Spring ? 

A. One instrument was sold to Thomas A. Edison, now of Orange, 


New Jersey; another instrument Is in use in the laboratory of the 


Western Electric Company of Chieago, and another still in stock in 
the store of the Western Electric Company of Chicago. 


(Counsel for defendant here offers to exhibit the instruments 
referred to by witness to counsel for complainant, with such expla- 
nations as he may wish from tbe witness.) 

(Complainant’s counsel states that this testimony is taken 
SO for the purpose of enlightening the court on the matters In 
issue, and although he is personally glad to accept the offer 
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of defendant’s counsel, he does not feel warranted in binding his 
clients by any maiters which do not appear on the record.) 


Q. 34. Look upon Complainant’s Exhibits “ Sounder of the West- 
ern Electric Company” and the sounder marked “ Complainant’s 
Exhibit B” and state whether you have examined and understand 
the construction of said sounders. 

A. I have examined them and understand their construction. 
The two sounders are identical in construction. 

Q. 35. Please describe the construction of the same and their mode 
of operation. 

A. Upona wooden base is attached by screws a brass plate. Ex- 
tending upward from this plate are two brass posts connected at 
their top by a flat piece of metal, having a rib or brace formed on 
one edge to give it rigidity. To the center of the aforesaid strip of 
metal (which is rigidly secured to the upright posts by clamping 
screws) Is attached one end of a brass lever, being held thereto by 
means of a screw and washer, the screw passing through a hole in 
the metal strip into the brass lever. Ata short distance from the 
center of the lever is fixed an iron armature, held in position by a 
gain and screw. ‘The brass lever is also provided at a point near 
the opposite end to that which is attached to the metal strip with an 
adjustable stop-screw, having a check-nut which rests against the 
upper surface of the lever. Directly underneath this screw isa post 
extending upward from the lower brass plate, having an arm ex- 
tending upward and around the free end of the above-mentioned 
lever, said arm being provided with an adjustable stop-screw, which 
limits the upward movement of the lever. The last-mentioned post 
is also provided with an adjnstable screw which is connected with 
the spiral spring, which is commonly known as the retractile spring. 
The tension of this retractile spring serves to hold the free end of 
the lever against the point of the upper stop-screw, the retractile 
spring being attached to the hooked end of an arm extending down- 
ward from the armature lever. The armature lever is caused to 

strike alternatively against the stops as the circuit through the 
81 coils of the electro-magnet is opened and closed. The key is 

used for opening and closing the circuit. The armature 
lever of the sounder vibrates in response to the making and break- 
ing of the circuit, caused by the key. In the sounder the armature 
must have a definite adjustment with respect to the poles of the 
electro-magnet. ‘This is effected by means of the stop-screw carried 
by the lever, and when once made need not be changed. In the 
exhibit sounders there is no means whatsoever of adjusting the tor- 
sional resistance of the flat piece of metal or spring on which the 
lever is pivoted. Any adjustment of the stop-screws which would 
affect the retractible resistance of the flat spring or torsional spring 
would so change the position of the armature with respect to the 
poles of the electro-magnet as to make the sounder inoperative. 

Q. 36. How are the signals read from the sounder ? 

A. The receiving operator listens at the sounder and the message 
is spelled out by the sounds given forth by the armature lever as it 
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vibrates, striking against the stops. In this country the Morse code 
of signals is generally used, 

(). 37. Is a sounder a transmitting instrument? 

A. It is not in any sense. It isa receiving instrument. I never 
heard it called a transmitting instrument and should consider 
absurd to call it so. 


Adjourned until to-morrow at 10 o’clock, by consent of counsel. 


Met, pursuant to adjournment, at 10 o’clock a. m., this 13th day of 
January, 1887. 
Present: Counsel of respective parties. 


Testimony of Ernest P. WARNER continued: 


Q. 38. State whether or not you have shown and explained the 
quadrant electrometers which you made in 1878 to Mr. Antonio 
Knauth, counsel for complainant ? 

A. I have this morning shown and explained to Mr. Antonio 
Knauth one of the idiostatic gauges used upon a Sir William Thomp- 
SOn quadrant electrometer made by mysell in 187 

(). 39. I call your attention to a_book published in London by 
Lockwood and Company, in 1859, under the title “ Manual of Elee- 

tricity,” “ Noad,” and direct your attention to figures 412 and 
82 413, page 755, and the description of said figures on page 
756, as follows : 

‘The apparatus or key for opening and shutting the cireuit Is 
shown in Fig. 412. A small metallie anvil, E, is secured on a plat- 
form, PP. It isin metallic communication underneath with a copper 
wire,C. M is a metal hammer attached to ple ses soldered to 
the block B, also in contact with a copper wire, D.. Another and 
better form of key apparatus is that shown in Fig. L153, the opera- 
tion of which will be understood by a single inspection. The ham- 
mer Lis prevented from touching the anvil J when the telegraph 
is at rest by the spring D actin; ie ae lever C, the hammer R and 
the anvil K being then in contact. On pressing down the lever, L 
and J come in contact—the voltaie current passes through the tele- 
graph.” State when,if ever, you have seen telegraph keys like those 
illustrated and deseribed in the United States. 

A. In the years 1864 and ’5, at the factory of the Western Union 
Telegraph Company, at. Ottawa, Illinois. 

©. 40. Both forms? 

A. Yes; particularly the form illustrated in Fig. 413. 

@. 41. Is this the a you referred to yesterday as the 
“old form of Western Union tel 1eCg Tray yh key gh 

A. It is. They were used, to my knowledge, by other parties as 
well as the Western Union Telegraph Company. 

(The cuts, Fig. 412 and Fig. 413, and the description thereof 
quoted are offered in evidence.) 

Q. 42. Will you make a model of the key illustrated in Fig. 413 
aud offer the same in evidence? 

A. I will have such a model ready to-morrow. 
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The witness volunteers the following statement: I described the 
key as having its fulerum supported on center screws in the latter 
part of my answer 20. It was, Il now remember, supported on trun- 
nions or pivots. 

Q. 43. Of what did the repairs consist which were made on these 
keys and by whom were they made? 

A. The repairs consisted of polishing and replacing the 

83 old flat springs first in use near the outer extremity « 

lever with spiral springs placed near the fulcrum, which were 

found to permit of freer action in the key. ‘The repairs were made 

by the Western Union Telegraph Company. My father, James C., 
Warner, was employed at the work. 


Cross-examination by Mr. KNAuruH: 


C. Q. 44. Is the size of the parts of the electrometer represented 
by the model, “Adjustable Torsional Spring,” the same in the orig- 
inal and in model ? 

A. I stated in answer to a direct question that the sizes differed. 

C. Q. 45. How much do the sizes differ? 

A. The various parts differ in size in different degrees. I should 
say a fair average of increase in size would be about one hundred 
per cent.—that is, that the model is twice as large as the original. 

C. Q. 46. Do you mean to be understood that the proportions of 
the various parts are not the same in the model as they are in tha 
original instrument’? 

A. Ido. The relative proportions differ slightly. 

C. Q. 47. Is not the wire much finer in the original than in the 
model ? 

A. I think it is. 

C. Q. 48. Is it the purpose of the wire in this instrument to cause 
rapid and regular oscillations of the ends of the lever? 

A. The wire permits of such oscillations. 


(Answer objected to as irresponsive and question repeated.) 


A. I do not think it is; in fact, such is not its purpose. 

C, Q. 49. Has the original instrument a circular plate of metal 
underneath the shorter end of the lever, as appears in the model ? 

A. It has; it is termed the attracting disc. 

‘C. Q. 50. Is there not a recess in the plate in the original into 
which the lever fits? 

A. There is an opening or recess in the upper plate or lantern 
top, but the lever does not fit this recess, the opening being large 
enough to permit of perfect freedom of motion of the lever and 
permit the attracting disc to act freely on it. 

C. Q. 51. How is the charge of electricity measured by this in- 

strument and how is it possible to read the measurement ? 
84 A. The torsional spring which forms the fulcrum of the 

lever is turned in such a direction that the torsion or twist 
throws downward the long end of the lever. Weights are then 
placed upon the short end of the lever to counteract the torsional 


4. 


! 
} 
—f = 
, 


| 
| 
| 
it 


4. 


THE WESTERN ELECTRIC CO. VS. GEORGE W. LA RUE. 55 


effect. After having determined the amount of weight necessary to 
do this the weights are removed, and upon exciting the attracting 
dise below the short end of the lever to such a degree as to attract 
the lever to the same position as that occupied when the weights 
were in place it would then form a measure of the attraction due 
to the electrical charge. 

ERNEST P. WARNER. 


( 'ross-examination closed. 


[xos M. Barron, the next witness produced on behalf of the de- 
fendant, being duly sworn, deposes and says, In answer to questions 
propounde d to him by GEORGE P. BARTON, lusq., solicitor for defend- 
ant, as follows: 

(J. 1. What is your name, age, residence, and occupation t 
A. Enos M. Barton; age, 44; residence, Chicago; occupation 
president of the Western Electric Company. 

). 2. Explain briefly the business of defendant company. 

A. The business of the defendant company is manufacturing tele- 
graphic and other electrical Instruments and apparatus. 
(). 3. Do you manufacture under patents to any extent? 

A. We do, to a considerable extent. A large proportion of our 
work is on patented apparatus, and our company owns some hun- 
dreds of patents relating to electrical apparatus, 

@. 4. How long bas your company and its immediate predecessor 
been in business ? 

A. Our company and its predecessor, the Western Electric Manu- 
facturing Company, has carried on the same business for about fifteen 
years, and for two years before the same business was conducted by 
a firm in which | was a partner. 

Q. 5. During all this time have you been actively connected with 
the business ” 

A. Yes; I have had immediate charge of the business during the 

seventeen years that it has been carried on. 


? 


85 (). 6. During that time what has been your course with 
reference to beginning the manufacture of any new kind of 


apparatus with respect to patents not controlled by you, and how 
far have you been successful in avoiding suits for infringements of 
patents owned by others? 

A. We have always been very careful to avoid infringements of 
patents and have devoted a great deal of attention to examining Into 
the question of whether any proposed manufacture of ours would 
infringe any patents that we did not own. We have been very suc- 
cessful in avoiding claims for infringement of patents, notwithstand- 
ing the fact of the very great number of electrical patents in exist- 
ence. I think we have never had but three suits for infringement 
brought against us prior to this suit under the Edwards patent. 
One of these suits was for infringement of the well-known Simpson 
gutta-percha patent, in which nominal damages of six cents were 
awarded to the complainant. Another was under the Leclanche 
batterv patent, and the other case was when we first engaged in 
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business, for the infringement of a patent of E. A. Hill, brought 
against the firm of Gray & Barton, which we settled. 

Q. 7. During the seventeen years how much have you paid as 
damages in settlement of the suits you mentioned ? 

A. The amount paid for damages under all these suits would be 
less than three hundred dollars. 
Q. 8. Before beginning the manufacture of the sounders marked 


© 


“Exhibit Sounder Western Electric Company” and “ Exhibit B” 


did you make or cause to be made an examination of the patents 
relating to the said sounder’? And, if so, state the result of such 
examinations 


(Objected to as immaterial and irrelevant.) 
A. I had an examination made, before engaging in the manufact- 


—_— 


ure of these sounders, to see whether any patents would be infringed. 
I examined the Edwards patent earefully myself, and had it ex- 
amined with the proposed sounder by the best experts that were 
available. Theresult was a conclusion, without any dissent or doubt, 
that the sounder did not infringe the Edwards patent, and we found 
no other patent under which the question of infringement could be 
raised. 
86 Q. 9. State briefly your experience as a telegraph man and 
patent expert. 

A. I was employed as a telegraph operator for about fifteen vears, 
sending and receiving messages. Since engaging in the manufact- 
ure of electrical instruments I have been almost daily engaged in 
considering questions relating to electrical patents and making con- 
tracts in which the value of electrical patents was an important 
element. 

Q. 10. In the telegraphic art, what is asounder and what is a key ? 

A. In the telegraphic art the sounder is the instrument from 
whieh the operator receives and reads messages by ear, the messages 
being struck out by ticks representing the Morse characters. The 
key is the instrument by which the messages are transmitted in 
Morse characters from the transmitting end of the line. The key is 
at the transmitting end of the line and the sounder at the receiving 
end of the line. Usually, but not necessarily, each line has a 
key and sounder at each station. ‘This is to enable dispatches to 
be transmitted alternately, at convenience, in both directions. 

@.11. Would it be correct to call the sounder a transmitter? 
Would such a term be understood by a telegraph man as applied to 
a sounder ? 

A. It would not be correct to call a sounder a transmitter: it 
would be absurd. A man engaged in the telegraphic business 
would not call a sounder a transmitter or understand what any one 
meant who should call a sounder a transmitter. It would be a con- 
tradiction of terms. 

Q. 12. You state that you have examined the Edwards patent 
sued on in this case, which is in evidence, marked Complainant’s 
“Exhibit A.” Will you examine “ Exhibit La Rue Key ” and state 
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whether the key is substantially the same : 
claimed in the patent 4 
A. The “ Exhibit La Rue Key ” is substantially the 
i the Edwards patent. 


What can you say as to the state of the art 


is the key illustrated and 
same as the 


with respect to 
egraph instruments as it 


‘ 


7 & wiih . . . } 
telegraph kevs and torsional springs In tel 
' 
existed prior to ISSO? 


A. ‘¥ craph-key levers susnpende hy ‘ ’ a , } , } 


[ . i Spring nave peen com- 

mon for more than twenty years orsional springs in elec- 

Si trical Instruments have also been well known fora good many 

vears. Sir William Thomps n’s well-known ¢lectrometer 1s 

an instrument which contains a torsional spring holding a lever at 

| 7 ° . ; ; | a 

right angles with a spring and suspended upon the spring. This 

has been a matter of common knowledge mn thie asmntes Pal Fe sine 

LWwentyv years 

Adjourned, by consent of counsel, till to-morrow at 10.30 a. m. 


| , ) fourteenth day of January 
ISS/. at 10.30 a. m. 

Present: Counsel for respective parties 

(). 14 In view of the state of the art as it existed prior to 1550 


, . , 
what can vou savy to the scope and utilitv of the edwards 


' 
devic or LLive ntion as deser! be “« aii iclaime iit) DS pat ent ‘es xhibit 


A. The torsional spring Is an element in each of the claims of the 
Edwards patent. In view of the prior use of torsional springs, I can- 
not see that there Is any invention In suspending a key lever upon 
such a spring. In a telegraph key it 1s important that the lever 
should move under the touch of the operator with great freedom. 
| have examined and manipulated the La Ru 
under the Edwards patent, and have never 


sa 


KeVS, so called,as Inade 
seen one whose lever 

+ 

; 


free movement which 1s desirable | 


had the he torsional spring 


IS a cheap method of suspending a Key 


y lever, but it does not make 
as good a key, in my judgment, as the method by suspending on 
trunnions. 

©. 15. State whether there is any market or demand among tel- 
Coral I) compan! s for the Edwards or La Rue telegraph key. 

4 believe there have been a few of them sold, but there has 
been no general demand for them and they are very slow in selling 

16. At a price less or more,as compared with the same key 3 

with trunnions. 
A. At the same price, the key with trunnions is almost or quite 
universally preferred. 

(). 17. I call your attention again to the sounderexhibits. Please 
compare the sounder, * Exhibit B,” with the third claim of the Ed- 
wards patent, “ Exhibit A,” and state whether or not you find in 
the sounder exhibit the adjusting screws H H’ mentioned in said 
third claim. 


CLS. AE ARSE RES: 4 - 
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A. The adjusting screws H H’, of the third claim of the 
SS patent, serve the double purpose of limiting the stroke of 
the key lever and also of regul: ating the tension of the spring. 
The adjusting screws of the sounder, which limit the stroke of the 
armature lever, do not serve the purpose of regulating the tension 
of the suspending spring. ‘The sounder has a retractile spring, 
which is adjustable by itself, to give the upward movement or stroke 
to the armature lever. The object of the Edwards invention in the 
key, as claimed in the third claim and as explained in lines 45 to 50 
and 68 to 87 of the specification, is to do away with the retractile 
spring as ordinarily used in telegraph keys. The object of the 
screws Which limit the stroke cf the sounder lever is precisely the 
same as that of the similar adjusting screws of sounder levers as 
made for the last twenty or thirty years. They regulate the length 
of stroke of the armature lever and limit the armature in respect to 
the nearness of its peles to the poles of the electro-magnet. There- 
fore I should Say that the serews H H’, as described in the third 
claim of the patent, are not found in the sounder. 

Q. 18. State the position which the poles of the armature snould 
have with respect to the poles of the electro-magnet. 

A. The armature should approach very near to the poles of the 
electro-magnet without ever touching them. 

@.19. Do you mean to say that the nearer the armature is to 
the poles of the electro-magnet the better, as long as 1t does not 
touch ? 

There should be about the thickness of ordinary writing paper 
between the poles of the magnet and the armature when the arma- 
ture is nearest to the poles. 

Q. 20. Do you find in the sounder a circuit-breaking lever or any 
device corresponding to or the equivalent of the lever mentioned in 
the third claim of the Edwards patent? 

A. There is no circuit-breaking lever in the sounder, and no 
equivalent of the lever claimed in the third claim of the Edwards 
gee 

Q. 21. What can you say as to the function of the torsional spring 
of the ot as compared with the function of the torsional spring 
in “ Exhibit Pole-Changer ? 

A. I should say that the function of the torsion spring in both 
instruments is the same. 


ENOS M. BARTON. 


89 Sworn to before me— 
F. H. McCULLOCH, 
Notary Public. 


No cross-examination. 


Adjourned, by consent of counsel, to 3 o’clock p. m. to-day, to 
afford Mr. Warner an opportunity of producing the model called for 
by counsel. 
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Met, pursuant to adjournment, at 3 p. m., this 14th day of Janu- 
ary, 1887. 
Present: Counsel of respective parties. 


erNEST P. WARNER, being recalled and examined on the part of 
defendant, testifies as follows in answer to interrogatories propounded 
by counsel for defendant: 


©. 52. Have you made the model asked for by question 2 * 


é 
A. IL have and I here produce it. This model is a telegraph key, 
like that deseribed in lig. L15, page 700, Of a book published 1 
London by Lockwood & Co., in 1859, under the title, “ Manual of 
ble etricity,” * Noad.” 

Q. 55. When, if ever, did you know of keys like the model being 
made in the United States? 

A. About 1865 and 1864 keys like the model were frequently 
repaired in the shops of the Western Union Telegraph Company, at 
Ottawa, Illinois. I frequently saw my father doing the work at 
that time. He generally removed the flat spring and substituted a 
coiled spring, the coiled spring being placed between the wooden 
base and lever vertically and as close to the fulcrum as the anvil 
would permit. 


(The model referred to is offered in evidence and marked “ De- 


‘ 


fendant’s Exhibit Old Style Western Union Key.”) 


XJ. 54. What is the function of the screws in the lever of the Ex- 
hibit “ Old Style Western Union Key?” 

A. The funetion of the serews are to regulate the length of stroke 
and the pressure of the spring. ‘They are in funetion precisely the 


: 


same as screws H H’ of the Edwards patent 


ERNEST P. WARNER. 


€)/) sworn to before ne 
F. H. McCULLOCH, 
Not ry Public 


(by consent of counsel! if is stipulated thy Li all the model exhibits 
be delivered to Mr. Antonio Knauth. of Briesen & Steele, counse! 
7 , ; ; i 
ior compialnant, LO be used In taking complainants Lestimon) lTi 
rebuttal. as they may be advised, and the exhibits are delivered to 
Mr. Knauth accordingly.) 

FE. H. McCULLOCH, 
Notary Py } lie. 


(Defendant’s counsel here gives notice on the record that defend- 


ant’s testimony is closed.) 
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Unirep StratTes PATENT OFFICE. 


Cuarues D. Haskins, of Brooklyn, New York, Assignor 
Western Electric Company, of Chicago, Illinois. 


Ti le graph-Sounder. 


Specification forming part of Letters P ate nt No. 352,817, dated No- 
vember 9, 1886; application filed June 22, 1886; ere No. 205,851. 
(No model.) 


To all whom it may concern: 

Be it known that I, Charles D. Haskins, a citizen of the United 
States, residing in Brooklyn, in the county of Kings and State of 
New York, have invented certain new and useful improvements In 
telegraphic sounders, of which the following is a specification. 

The invention relates to the construction of telegraphic instru- 
ments, and is especially applicable to telegraphic sounders and 
kevs. 

The object of the invention is to provide convenient means for 
supporting the armature and armature-lever in the proper position 
relative to the electro-magnet and to dispense with the employment 
of trunnions or a pivoted support. 

The invention further involves a special arrangement of parts, 
whereby the working-point of the sounder is placed immediately 
above the stroke-post, which serves to give a clearer and more sharp 
reading-stroke. 

The armature-lever is secured to a flat spring having rectangular 
extensions which enter a slot at the end of the lever. This insures 
not only that the lever shall be held in its proper position vertically, 
but also prevents any horizontal movement of the same. 

It has heretofore been proposed to support a lever of a key or an 
armature upon a flat torsional spring. In such construction, how- 
ever, there is danger of the lever turning upon its support horizon- 


tally. 


(Here follows diagram marked p. 91.) 


In the accompanying drawings, figure 1 is a side elevation, and 
Fig. 2 an end view, of an instrument embodying the features of the 
invention. Fig. 3 is a plan. 

Referring to the figures, A represents an electro-magnet provided 
with anarmature,a. The armature is carried upon a lever, 5, and the 
lever is supported from two posts, B’ and B®, extending from a base, 
C. A spring or plate of resilient metal, D, is attached at its central 
part to the lever by means of a screw, e, or in any other convenient 
manner. The ends of this spring are res spectively secured to the 
posts b’ and L? by screws 0’ and /*. A slot, e’, is formed in the lever 
B, and a rectangular lip or projection, e&, on the spring D enters 
this slot. This “lip is preferably curved, gradually increasing in 
width from the ends of the spring. The lip is tightly secured in 
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position, and, together with the upper surface of the spring, holds 
the lever firmly in position, and at the same time the flexibility of 
the spring permits whatever vertical movement is required. 

The lever is preferably not de pends nt for its retractile force upon 
the spring D, although it may be so, but is assisted by a coil-spring, 
Ii, extending from an arm, é, secured to the lever preferably im- 
mediately beneath the spring C. The other end of this lever is se- 
cured to an adjacent screw, f’, extending through a post,G. This 
post constitutes the sounding- Ost agalnust which the point g upon 
the lever B strikes, and is dire CLV beneath the lever. 

The arm H extends from the upper end of the sounding-post G in 
a direction parallel to the lever, and then is curved over the top of 
the same, and earries a contact-screw or limiting-stop, A, which 1s 
adjustable in any convenient manner. 

The invention has been described in connection with a telegraphic 
sounder; but it Is evident that the t may be applied to 
the armature-lever of any telegraphic receiving-instrument or to the 
lever of any telegraphic key without departing from the spirit of the 
invention. 

I claim as my invention— 

1. The combination, with a lever and means for operating the 


. . 


same, of a supporting torsional spring having a lip extending from 


OTslonu-sprihg 
= 

} 

i 

i 


-—, 


the same entering a slot formed in the lever, substantially as de- 


scribed. 
2. In a telegraph receiving-instrument, the combination, with an 
af ase : 
electro magnet and Ws armature and a iever supporting the arma- 


- 


, } . — aan :, — F af sa ] . 
ture, ol a flat spring secured to Salad teyer and having an angled ex- 
‘ ‘ ‘ 
. a } i ; - -_ ' -*) ‘ 
tension or ilp and means tor securlbg sala lip to sald lever. 
| 
at Ty " , Lienia ' ’ 7. ‘ : la ft y*y : yi i Tc “y « ry rs ‘ | 
). iit COMODINALION., Wittl till Ciecuvli Vritiak! be its armature, eet 
_— ta os a ata rae at « 
armature-lever, of a flat s Ipporting-spring ired to said lever ata 
. 
central pont, supports lor the respective ends ol said Spring, él lip 


} : } a . P ’ . 
or angied projection upon one side Of said spring, entering a siot In 
ic : ‘ oe ‘ a - iy ’ ’ in ‘ > os seal 4 — . ‘ . . 1; | ‘< id 
Salt iever, and an aayusiavie retractiie spring appile to sal 
e/ “ ‘ s > 
—_— 
iever, 


Instron ent. the com bination of 


‘ ‘ ’ y . ° 
93 |. In a telegraph receiving 
an electro-magnel, Its armature, a lever for the Same, a flat 


torsional spring carrying said lever and having its ends rigidly sup- 
ported, an arm attached to said lever, extending in a direction at 
right angles to said spring, and a retractile spring connected with 
sald arm. 
[In testimony whereof I have hereunto subseribed my name this 
2d day of June, A. LD. 1886. 
CHAS. D. HASKINS. 
Witnesses: 
JAMES HARUBLET. 
CHARLES A. TERRY. 


Jos At a stated term of tlie circuit court of the United Stutes 
of America for the southern district of New York, in the sec- 
ond circuit, held at the United States court-rooms, in the city of 


1 W. LA RUE. 


New York, on the sixth day of April, in the year of our Lord one’ 


' thousand eight hundred and elolty-seven 
Present. The Honorable Alfred C. Coxe, judge. 
) 
GkorRGE W. La Rug ) 
) vs. > 
; y . ‘ 
| WESTERN Exvecrric Company. | 
The above-entitled cause coming on this day for final hearing 
upon pleadings and proofs— 


Mr. A. v. Briesen is heard in belal} of complai 
Mer. A. Knauth is heard 
Mr. George P. Barton is |] 


1a ie e 


n behalf of complainant. 


: } vs } 
ieard in behalf of defe 


Q4 United States Circuit Court, Southern District of New York. 


GEORGE W. La Rug 


WeEsTERN Etvecrric Company. | 


is 


Arthur y. Briesen for the complainant. 
) George P. Barton for the defendants. 


Coxe, J.. 

This is an equity action for infringement of letters patent No. a 
2/0,/67, granted to Edgar A. Edwards January 16, 1883, and by ’ 
him assigned to the complainant 


The invention relates to instruments use 
graphic signals and is said to be 
4 < 


. 
' 


i for transmitting t 


tele- 
9 T ‘OV 1) I _ 

an muprovemenst Upon Lie wel]- 
known Morse key, the inventor substituting a 


as the lever fulerum a 
torsional spring or strip of metal for the trunnions or pivots which 
were before in use. 

The patent contains four claims. In the first, second, and fourth 
“ the circuit-breaking lever ” is distinetly made an Ingredient of the 
combination. The third claim is in these words: 
“3. The combination. in a telegraph key, of the lever fy]- 
crumed upon the torsional spring, with the adjusting screws 
H H’ for regulating the amplitude of the leyer movement 
and retractile resistance of the torsion spring, substantially as de- 
cribed.” : 

It will be observed that this claim omits “the circuit-breaking _ : 
lever” as an element, and in this respect is broader than the other 
three. The infringing instrument is called a “sou) der” and con- 
tains no “circuit-breaking lever,” as this term is generally under- 
stood in the art. The complaint, however, insists ; 
has a lever which breaks not an electric but 
and is therefore within all the claims of the patent. What the pat- 
entee invented and unquestionably intended to secure was a flat 
torsional spring, ribbed or otherwise, upon which a lever is fuyl- 
crumed, when in any electrical instrument it can be substituted for 
the pre-existing trunnions and spiral spring and perform the two- 
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that the sounder 
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fold function of a supporting fulcrum and a retractive spring. He 
distinetly says that he does not limit himself to the application of 
the spring to the key alone, as it is obvious that it may be used to 
replace the trunnions of the relay and sounder. He may, however, 
have so restricted three of his claims that they do not ecver the in- 
strument used by the defendants. It is not essential in the present 
action to decide this question. If it is held that the third claim is 
infringed the complainant will derive the same advantage as if the 
decree declared the infringement of all. 


The defendant insists that the patent is void for want of utility 
and invention, and that they do not infringe; but a word 

Jb need be said r garding the first defens Several instruments 
embodying the invention have gone into practical operation 


’ 


and have apparently been received with favor by telegraphists. In 
fact, it appears that an emplové of the defendants, Charles D. Has- 


> 


kins, Las since the commencement of this suit secured a patent 
dated November 9, 1886, for an improvement in telegraph receiving 
Instruments, one element of the combination being a torsional 
spring substantially identical with the patented spring, the only 
difference being in the manner In which it 1s fastened to the lever. 
This patent was assigned to the defendants. It ean hardly be said, 
then, that Edwards’ invention is without utility. That which is 
used is useful. <A thing to be useless can have no utility whatever. 
A patent is never declared invalid | | 


J 


Ipon this ground at the instance 
of one who is deriving benefit by infringing upon its claims. (Gibbs 
v. Hoefner, 22 Blatelf., 36, and cases cited 
Is the patent void for lack of invention? ‘The defendants, for the 
purpose of illustrating the art at the date of the invention, have in- 
troduced in evidence a number of exhibits showing the manner in 
which telegraph keys were constructed prior thereto. It is unneces- 
sary to refer to these, as they do not contain the torsional spring and 
add very little to the light thrown upon the prior art by the state- 
ments of the patent itself. The exhibits which are the nearest ap- 
proach to the invention are the magnetic “ pole-changer ” 
O7 and the “adjustable torsional spring.” Ln the “ pole-changer,” 
first known in 1881], there is a lever which osciliates between 
fixed points and is fulerumed upon the free end of a non-adjustable 
torsional spring. ‘The principal office of this spring is to form a 
supporting fulertim for the armature lever. ‘Tbe retractile force 
exerted by it is very slight. If one of the supporting posts in the 
patented apparatus were removed its similarity to the “ pole-changer ” 
would be more apparent. ‘The “adjustable torsional spring” ex- 
hibit is an enlarged model of an instrument made by one of the wit- 
nesses 1n 1878. It consists of a fine wire connected at each end to 
adjustable brackets, a lever beitig suspended in the centre of the 
wire. [tis not the purpose of the wire to cause repeated and regular 
oscillations of the ends of the lever. ‘That 1t performs any torsional 
function is strenuously disputed. ‘The wire is very fine, and as its 
ends are not firmly fastened, but to some extent are permitted LO 
rotate in the holes of the brackets, it is not easy to see how it can be 
twisted to exert any appreciable force. It is enough to say that the 
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matter Is involved in doubt. Neither of these exhibits can be said 
to anticipate or otherwise to defeat the patent. It follows, therefore, 
that the patentee bas made an invention, not a great one, certainly, 
but one entitling him to a position far above the plane of the skilled 

mechanic. ‘Torsional springs were, of course, well known; so 
YS were telegraph keys and sounders, minus this spring, but the 

combination of the patent was never before used, and there is 
nothing in the prior art to suggest it, exes pt to an inventor: to one 
who is a skilled artisan only it would never have occurred. 

Do the defendants infringe? They argue in the negative for the 
reason that the combination of the third claim is confined to a tele- 
graph key, and, by implication, to a “ circuit-breaking lever,” and, 
as they use the combination in a telegraph sounder and not ina 
key, they do not infringe. They insist, further, that they do not 
employ the adjusting screws H H’. In regard tothe latter sug- 
gestion the defendant’s expert testifies : 

“T find two adjusting screws having a relation to the lever of che 
sounder similar to that of the screws H H’ to the lever of the key 
in the patent, but in the sounder they do not practically have any 
elTect upon the retractile force applied in the lever.” 

The complainant’s expert considers the functions the same in 
every particular. ‘The court is satistied that he is correct. 

As has been seen, ‘the third claim does not contain the element of 
a “ circuit-breaking lever,” and, in view of the clearly expressed in- 
tention of the patentee to include other telegraphic instruments, it 
must be held to include the lever of a sounder. Fairly construed, 

the claim should read: “The combination inatelegraph key or 
99 sounder.” ‘Torestrict itto a‘ key’ alone,as that word is known 

in telegraphy, would be most illiberal and would unduly cir- 
cumscribe the invention. No better illustration of this can be 
found than the following statement from the Haskins patent, before 
alluded to: 

“Theinvention has been described in connection with a telegraphic 
sounder, but it isevident that the torsional spring may be applied 
to the armature lever of any telegraphic receiving Instrument or to 
the lever of any telegraphic key without departing from the spirit of 
the invention.” 

Equally it is true that the Edwards spring may be applied to a 
sounder without departing from the spirit or the letter of the in- 
vention. 

As the question of infringement was carefully examined by 
this court upon the motion for a preliminary injunction (28 Fed. 
Rep., 85), it is unnecessary to repeat what was then said. 

There must bea decree in favor of the complainant upon the 
third claim for an injunction and dn accounting. 

As the motion to punish the defendants for contempt will prob- 
ably turn upon a question of fact, which ought not to be determined 
upon affidavits, it is thouglit that this issue should also be referred 
to the master and the motion held in abeyance until the coming in 
of his report. 
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(endorsed :) United States circuit court, southern district of New 
York. George W. La Rue vs. Western Electric Co. Decision. 
Coxe, J. U.S. circuit court. Filed May 16,1877. Timothy Grif- 
fith, clerk. 


100 Ata stated term of the circuit court of the United States 
for the southern district of New York, in the second circuit, 
held at the court-rooms of said court, in the city of New York, in 
the State of New York, on the 23rd day of May, 1887. 
Present: The Honorable Alfred C. Coxe, judge. 


GEORGE W. LA Rue, Complainant, 
vs. >In Equity. 
WrEsTERN EvLectric Company, Defendant. 


This cause having come on for final hearing upon the bill of com- 
plaint, the answer thereto of the defendant, the replication of the 
complainant to such answer, and proofs taken on the part of the 
complainant and on the part of the defendant, and M. Arthur v. 
Briesen and Mr. Antonio Knauth having been heard on behalf of 
the complainant and Mr. George P. Barton, on behalf of the de- 
fendant— 

Now, therefore, upon consideration thereof, and on motion of 
Briesen & Steele, solicitors for the complainant, and due delibera- 
tion had, it Is hereby ordered, adjudged, and decreed that the letters 

patent of the United States issued to Edgar A. Edwards on 
101 =the 16th day of January, 1883, numbered 270,767, for a tel- 

egraph key, are good and valid in law, and that the com- 
plainant herein is entitled to the exclusive rights in, to, and under 
said letters patent and in and to the invention and improvements 
secured thereby, and that the title thereto is duly vested in the com- 
plainant, and that the defendant has infringed upon the said letters 
patent and upon the exclusive rights of the complainant thereunder 
by making, using, and vending to others to be used telegraph 
sounders made according to and employing and containing the in- 
vention and improvements described in said letters patent and 
claimed in the third claim thereof. 

And it is further ordered, adjudged, and decreed that the com- 
plainant do recover from the defendant, The Western Klectric Com- 
pany, the gains, profits, savings, and advantages which the said 
defendant has derived, received, or made by reason of the infringe- 
ment of the complainant’s exclusive rights under said letters patent 
by any inanufacture, use, or sale of telegraph sounders or other 
telegraphic Instruments containing the invention and improvements 
described in said letters patent and claimed in the third claim 
thereof, and that the said complainant do also recover, in addition 
thereto, any and all damages which he has sustained by reason of 

such infringement of his exclusive rights by the said cefend- 
102 ant; and itis hereby referred to Samuel A. Blatchford, Es- 
quire, one of the masters of this court, to ascertain, take, and 
state the numbers of telegraph sounders or other telegraphic instru- 
ments made and the number used and the number sold by the said 
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defendant, The Western Electric Company, in infringement of the 
third claim of said letters patent and the number of such devices 
which the said defendant has on hand, and the gains, profits, sav- 
ings, and advantages derived by the said defendant from and through 
the said infringements, and to assess the damages thereby suffered 
by the said complainant and to report thereon to the court with all 
cenvenient speed; and the said defendant, The Western Electric 
Company, and its officers, clerks, managers, agents, and employés 
are hereby directed and required to attend before the said master, 
from time to time, as required by said master, and to produce before 
him such books, papers, exbibits, statements, vouchers, and docu- 
ments as they may be directed by the said master to produce, and 
to submit to such oral or other examination as the master may di- 
rect. 

And it is further ordered, adjudged, and decreed that a perpetual 
injunction be issued out of and under the seal of this court, enjoin- 
ing and restraining the defendant, The Western Electric Company, 
and its officers, directors, servants, agents, atterneys, and workmen 
from directly or indirectly making or causing to be made, deliver- 
ing, vending, or causing to be sold, offering for sale, using or caus- 

ing to be used In any manner any telegraph sounders or other 
103 telegraphic instruments like or similar to those which the 

said defendant has heretofore made, used, or sold, containing 
or embodying the invention and improvements described in said 
letters patent numbered 270,767 and claimed in the third claim 
thereof, and from counterfeiting or imitating the said invention and 
improvements or any part or parts thereof in any way whatsoever. 

And it is further ordered, adjudged, and decreed that the com- 
plainant do recover from the defendant, The Western Electric Com- 
pany, the costs, charges, and disbursements of this suit, to be taxed, 
and that the question of increase of damages and all further ques- 
tions be reserved until the coming in of the master’s report. 


ALFRED C. COXE. 


(Endorsed :) Cireuit court of the United States for the So. district 
of N. Y., in the second circuit. George W. La Rue vs. Western 
Electric —. In equity. Interlocutory decree. Briesen «& Steele, 
solicitors for complainant, 229 Broadway, New York. U.S. circuit 
court. Filed May 23, 1887. ‘Timothy Griffith, clerk. 


104 United States Circuit Court, Southern District of New York. 
GEORGE W. LA Rue 


against -In Equity. 
WestTeRN Enecrric ComMpPANY. 


It is hereby stipulated that the iinian: to a master in this cause 
be waived, and that a decree may be entered for one hundred and 
ten dollars ($110) damages, being royalty of ten cents each on eleven 
hundred sounders made and sold by defendant. 

It is further stipulated that complainant shall, within thirty days 
after the date of this stipulation, stamp the private line instruments 
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of defendant which are provided with keys with torsional springs, 
which identical keys were sold by Lytle & Co. to defendant, with his 
own stamp, as follows ° 

‘ Licensed under La Rue’s patent.” 

Of which instruments defendant now has not to exceed 61 in 
Chicago and not to exceed 183 in New York. 

That said instruments shall be submitted by defendant to com- 
plainant or his agent As follows: The New York instruments alto- 
gether upon three d: avs’ notice at the New York office of complain- 
ant’s solicitors, and the Chicago instruments upon five days’ notice 

at the Chicago factory of defendant. 
105 That thereafter a final decree shall be entered in this suit 
for one hundred and ten dollars ($110) damages and an in- 
junction, including sounders and keys provided with levers mounted 
on torsional springs, except the specific instruments stamped as 
aforesaid, and for costs, to be taxed against defendant. 

That thereafter complainant’s costs shall be taxed and defendant 
may have sixty days thereafter wherein to appeal, and that within 
suid sixty days no execution shall be eae against defendant, and 
that the appeal, if perfected within sixty d Lys after the costs shall 
be taxed, shall act as a supersedeas. 

August 12, A. D. 1887. 


‘ 
’ 
’ 
‘ 


BRIESEN & STEELE, 
( omplainant’s Solicitors. 
GEORGE P. BARTON, 


. . , ar 
De tendant s Solicitor. 


(Iendorsed:) U. S. cireuit court, south rn dist. of New York. 
George W. La Rue vs. Western Electric C ompany. Stipulation, 
George P. Barton, 225 Dearborn St., Chicago. U.S. circuit court. 
Aug. 17,1887. Timothy Griffith, clerk. 


106 (Cireuit Court of the United States, Southern District of New 


York. 


GrorGe W. La Ruz, Complainant ) 
Us. -In Equity. 
Western Execrric Co., Defendant. } 


‘Take notice that on Friday, September oUth, 1887, at the opening 
of the court on that day, or as soon thereafter as counsel can be 
heard, we shall present the annexed proposed final decree herein to 
one of the judges of this court, at the court-room thereof, in the 
General Post-Office building, New York city, for settlement. 

New York, Septem ber 24th, 1887. 

BRIESEN & STEELE, 


Sol’rs for Complainant. 
To George P. Barton, isq., solicitor for defendant. 


107 At a stated term of the circuit court of the United States 
for the southern district of New York, held at the court-rooms 
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thereof, in the city of New York, on the 50th day of September, 
1887. 
Present: Hon. E. Henry Lacombe, circuit judge. 


GrorGe W. La Rue, Complainant, ) 
Us. >In Equity. 
Western Execrric Company, Defendant. } 


The interlocutory decree entered in this cause on the 25d day of 
May, 1887, having, amongst other things, awarded costs to the com- 
plainant and directed a reference to a master to take an account of 
damages and profits, and such costs having been taxed by the clerk 
of this court at the sum of two hundred dollars and thirteen cents 
($200.13), and the parties hereto having, by their written stipulation 
filed herein, fixed and adjusted such damages at the sum of one 
hundred and ten dollars ($110): 

Now, therefore, upon consideration thereof and on motion of 

Briesen & Steele, solicitors for the complainant, it is hereby— 
108 Ordered, adjudged, and decreed that the complainant, 
George W. La Rue, do recover from the defe ndant, The West- 
ern Electric Company, said sum of two hundred dollars and thirteen 
cents ($200.13), together with said further sum of one hundred and 
ten dollars ($110), amounting in all to the sum of three hundred 
and ten dollars and thirteen cents ($310.13), and that the defendant 
pay said sum to the complainant, and that the complainant have 
execution and proper process of this court for the collection thereof. 
Kk. HENRY LACOMBE, 
Circurt Judge. 


(Endorsed :) Cireuit court U.S., so. dist. of New York. George 
W. La Rue vs. Western Electric Co. In equity. Final decree and 
notice of settlement. Briesen & Steele, 229 Broadway. Service of 
a copy of the within order is hereby admitted. Geo. P. Barton, 
sol’r for d’f’t. U.S. circuit court. Filed Sept. 80,1887. Timothy 
Griffith, clerk. 


1083 Circuit Court of the United States for the Southern District 
of New York. 


GEORGE W. La Rue ) 
DS _ 


WestTeRN Exectrric Company. } 


[t is hereby stipulated that the model exhibits in the above-en- 
titled cause may be retained in the possession of the clerk of this 
court until the hearing on appeal in the Supreme Court of the United 
States. 

New York, Oct. 18, 1887. 

GEORGE P. BARTON, 
kor "Western Electrie Co. 

BRIESEN & STEELE, 
Comp’t’s Sol’rs. 
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[ Endorsed :] U. S. cireuit court. Filed | 22,1887. Timothy 
Griffith, clerk. 


109 ~=«U.. SS. Cireuit Court, Southern District of N. Y. In Equity. 


GEORGE W. La RvE ) 
is. , 
WesteRN Exectric Co. } 
‘To the honorable the Supreme Court of the United States: 

The ay peal of the Western Electric Company, the above-named 
defendant and appellant, respe etfully showeth— 

That upon the 21st day of June, 1886, the above-named complainant 
filed his bill of complaint Wn thecireult court oil the LU nited States forthe 
southern district of New York against the above-named defendant, 
Western Electric Company, to enjoin and restrain it from an alleged 
infringement of certain letters patent of the United States to E dear 

, 


A. Edwards fora telegraph key, numbered 270,767, dat January 
16th, ISSS, and owned by the complain: init, shy Lune Ps = In- 
jury to the complainant resulting therefrom, together with the usual 


praver for injunction and accounting. 
That subpcena was duly issued on said bill of complaint and duly 
served ; that the said defendant appeared, and that upon the 
L110 27th day of August, 1886, defenda filed its answer to the 
said bill of complaint. 

That the complainant upon the 6th day of September, 1886, filed 
his replication to said answer, and thereafter proofs on both sides 
were taken therein. 

That such further proceedings were had in the cause tnat on the 
16th day of May, 1887, an interlocutory decree was entered in said 
circuit court, wherein and whereby it was decreed in substance that 
the said patent was ood and valid in law; that the said defendant, 
Western Electric Co., has infringed the said letters patent and order- 
ing an injunction and referring the cause to a master to take an 
account as prayed for in the bill of complaint 

Whereupon such further proceedings were had in the cause that 
on the 30th day of September, A. D. 1587, a final decree was made 
and entered in said cireuit court, wherein it was In substance ad- 
judged and decreed that the complainant recover of the defendant, 
Western Electric Company, the sum of one hundred and ten dollars, 
together with the further sum of two hundred and 4%; dollars costs 
in the said suit. 

Wherefore this defendant, Western Electric Company, appeals 
from the whole of said decrees of said circuit court because, as it 
alleges, the said decrees are contrary to law, erroneous and void, 
and respectfully prays that the pleadings, proofs, exhibits, decrees, 

depositions, evidence, affidavits, and all proceedings in said 
111 cause may be sent to the Supreme Court of the United States 
without delay, and that the said Supreme Court proceed to 
hear the cause anew, and that the said decrees of said circuit court 
and every part thereof be reversed, and that a decree be made dis- 
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missing said bill of complaint with costs to the defendant, Western 
Hlectric Company, in this court and appe lant on the appeal, or such 
other decree as to the said Supreme Court shall seem just. 

Dated N. Y., October 6, 1887. 

WESTERN ELECTRIC CO 
By GEO. P. BARTON, Sol’r. 
GEO. P. BARTON, 
Solicitor for Defendant and Aj pelle int, 
225 Le arborn Sf... ( hicago, Lil. 


The above appeal is hereby allowed. 
Dated N. Y., Oct. 7, 1887. 
Kk. HENRY LACOMBE, 
Circuit Judge. 


Due service of the within appeal is hereby admitted this 7th day 
of October. 1887 
BRIESEN & STEELE. 


¢ « ’ ° ; ’ 
Sol rs tor ( ompliainant and Appellee. 


(Endorsed :) United States circuit court, southern district of New 
York. In equity. Geo. W. La Rue vs. Western Electri@ Co. Ap- 
peal. U.S. circuit court. Filed Oct. 10,1887. ‘Timothy Griffith, 
clerk. Geo. P. Barton, solicitor for defendant and appellant 
Dearborn St., Chicago. III. 


112 United States Circuit Court, Southern District of New York. 


In Equity 
GEORGE W. LA RUE 


US. 


WESTERN ELECTRIC Co. } 


Know all men by these presents that we, Mills H. Landon, of the 
city of Brooklyn, State of New York, and Charles D. Haskins, of 
the city and State aforesaid, are held and firmly bound unto the 
above-named George W. La Rue in the sum of twelve hundred and 
fif [ty dollars ($1,2 90.00), to be paid to the said George W. La Rue; 
for the payment of which, well and truly to be made, we bind our- 
selves and each of us, our and each of our heirs, executors, and ad- 
ministrators, jointly and severally, firmly by these presents. 

Sealed with our seals and dated the seventh d: iy of October, in 
the year of our Lord one thousand eight hundred and eighty- 
seven. , 

Whereas the above-named Western Electric Company bas prose- 

cuted its appeal to the Supreme Court of the United States to reverse 

the decree rendered in the above-entitled suit by the judge of the 

circuit court of the United States for the southern district of New 
York: 

113 Now, therefore, the condition of this obligation is such that 
if the above-named Western Electric Company shall prose- 

cute its appeal to effect and answer all damages and costs if it fails 
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to make its plea good, then this obligation shall be void; otherwise 
the same shall be and remain in full force and virtue. 
MILLS H. LANDON. [1s 
CHAS. D. HASKINS. [1 : 4 


Sealed and delivered and taken and acknowledged this Sth day of 
October. before Ine— 
[SEAL. ] CORNELIUS C. WHITE, 
Notary Public for the City & County of New York. 


UNITED STATES OF AMERICA, 1 
South ri District of Ne i York, City ce ounty of Ni it) York. } 


Minis H. Lanpon, being duly sworn, deposes and says that he is 
a freeholder in the State of New York and is worth the sum of twelve 
hundred and fifty dollars ($1,250.00) over and above all his debts 
ana liabilities 


MILLS H. LANDON. 


Sworn to before Ine this Sth day of ¢ letobe P 18S7. 
[SEAL. | CORNELIUS GC. WHITE, 
Notary Public. 


114 Uvwnrrep States or AMERICA, ) 
Sou thre ri Dis frict of Ni u York. 
( "ty VC County of N. ”) Yori } 


CHarLeEs D. \SKINS, being — sworn, deposes and says that he 
is a freeliolder in the 8 eg of New York and is worth the sum of 


} 


twelve hundred and fifty dollars ($1,250.00) over and above all his 


} ’ ) ’ ‘ 
debts and liabilities. 


HAS. D. HASKINS. 


Sworn to before me this 8th day of October, 1887. 
[SEAL. | CORNELIUS C. WHITE, 
Notary Publie. 


Due service of a copy of the above bond is admitted this 7th day 
of October, 1887, and the approval of the judge of the above bond 
is her by walved. 


BRIESEN & STEEL ly, 


\ Pye ; ley 
MOL TS for (on / nd) if and A pp lI, 5 


(Endorsed :) United States cire. court, southern dist. of New York. 
In equity. George W. La Rue vs. Western Electric Co. Bond for 
damages and costs on appeal. Geo. P. Barton, Esq., sol’r for def’t 
and appellant, 226 Dearborn St., Chicago, Ill. U.S. cireuit court. 
Filed Oct. 10, 1887. Timothy Griffith, clerk. 

] Ld By the Hlonorable Kt. He nary Li acombe, one of the judges of 
‘the district court of the United States, sitting as a judge of 
the cireuit court of the United States for the southern district of 

New York, to George W. La Rue: 

Whereas Western Electric Company have lately appealed to the 


ee 
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Supreme Court of the United States from a decree lately rendered in 
the circuit court of the United States for the southern district of New 
York, made in favor of you, the said George W. La Rue, and have 
filed the security required by law: You are therefore hereby cited 
to appear before the said Supreme Court, at the city of Washington, 
on the twenty-fourth day of October, 1887, to do and receive what 
may appertain to justice to be done in the premises. 

Given under my hand, at the city of New York, in the southern 
district of New York, in the second circuit, the 7th day of October, 
in the vear of our Lord one thousand eight hundred and eighty- 
seven. 

kK. HENRY LACOMBE, 
Circuit Judge. 


Due service of ra COpy of the above citation is hereby admitted 
this 7th day of October, 1887. 
BRIESEN & STEELE, 


Sol’rs for Complainant and A ppe llee. 


116 (indorsed :) United States circuit court, southern district of 

New York. In equity. (7eo. W. La Rue vs. Western electric 
Co. Citation. U.S. circuit court. Filed Oct. 10,1887. Timothy 
Griffith, clerk. Geo. P. Barton, l’sq., sol’r for def ’t and appellant, 
225 Dearborn St.., Chicago, Lil. 


117 Unirep STATES OF AMERICA, 


Sout hie rn District at N - York. BR: 


I, Timothy Griffith, clerk of the circuit court of the United States 

of America for the southern district of New 

Seal of U. S. Circuit York, in the second circuit, do hereby certify 

Court, South. Dist. that the foregoing pages, numbered from one 

New York. to one hundred and sixteen, inclusive, con- 

tain a true and complete transcript of the 

record and proceedings had in said court in the case of George W. 

La Kue, complainant & appellee, against Western Electric Com- 

pany, defendant & appellant, as the same remain of record and on 
file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern district 
of New York, in the second circuit, this 22d day of October, in the 
year of our Lord one thousand eight hundred and eighty-seven, and 
of the Independence of the said United States the one hundred and 
twelfth. 


TIMOTHY GRIFFITH, Clerk. 


Endorsed on cover: S. New York C. C. U. S. No. 279. The 
Western Electric Company, appellant, vs. George W. La Rue. Filed 
October 24, 1887. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1890. 
No. 279. 


WESTERN ELECTRIC COMPANY. 


APPELLANT, 


GEORGE W. LARUE. 


BRIEF FOR APPELLANT. 


GEORGE P. BARTON, for Appellant. 
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ates from a decree lately I'¢ ndered In) 


the circuit court of the United States for the southern district of New 
York, made in favor of you, the said George W. La Rue, and have 
filed the security required by law: You are therefore hereby cited 
to appear before the said Supre me Court, at the city of Washington, 
on the tw nty-fou th Gay of Octobe IS87, to do and receive what 
may appertain to justice to be done in the premises 

Given under my hand, at the city of New York, in the southern 
district of New York, in the second circuit, the 7th day of October, 
in the year of our Lord one thousand eight hundred and eighty- 
seven. 

Kk. HENRY LACOMBE, 
Circuit Judge. 

Due service of a COpPy O the abov citation Is hereby admitted 

this 7th day of October, 1887 
BDRIESEN & STEELE, 
Sol’rs for Compl nnant and A pp llee. 
116 (Endorsed :) United States circuit court, southern district of 
New York. In equity. Geo. W. La Rue vs. Western Electric 

Co. Citation. U.S. cireuit court. Filed Oct. 10,1887. Timothy 
Griffith, clerk. Geo. P. Barton, Icsq., sol’r for def’t and appellant, 
225 Dearborn St., Chicago, Lil. 
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a Timothy Griffith, clerk of the cireuit ¢ urt of the | nited states 
of America for the southern district of New 

Seal of U. S. Circuit York, in the second cireuit, do hereby certify 
(ourt, South. Dist. th il thie lorego O PaLes, numbered irom one 
New York. to one hundred and sixteen, inclusive, con- 
tain a true and complete transcript of the 

record and proceedings had in said court in the case of Creorge \W. 
La Rue, complainant & appellee, against Western Electric Com- 
pany, defendant & appellant, as the same remain of record and on 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1890. 


No. 278. 


WESTERN ELECTRIC COMPANY. 


. APPELLANT, 


v. 


GEORGE W. LARUE. 


BRIEF FOR APPREBANS. 


GEORGE P. BARTON, for Appellant. 
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Supreme Court of the Gnited States. 


NO. 279. OCTOBER TERM, 1890. 


WESTERN ELecTRIC Company, Appellant. 
». 


GEORGE W. LARukE. 


BRIEF FOR APPELLANT. 
STATEMENT OF THE CASE. 


This is a suit in equity brought against appellant, defendant in the 
court below, for alleged infringement of Letters Patent No. 270,767, 
granted Edgar A. Edwards, Jan. 16, 1883 (application filed Sept. 
23, 1882), for improvement in telegraph keys. 

The defendant was held to have infringed the third claim of this 
patent on the telegraph key by reason of its manufacture and sale of 
telegraph sounders of the form shown in patent No. 352,317, granted 
defendant, as assignee of Charles D. Haskins, Nov. 9, 1886, for tele- 
graph sounders. 

It appears that this suit has been maintained in behalf of appellee 


by the New Haven Clock Company) ( page ~27. tolio 46). 
. 7 * 


KRRORS ASSIGNED. 


1. The court below erred in not finding the Edwards patent void 
for lack of invention and utility, and tor want of novelty. 
2. The court below erred in holding that defendant’s sounder 


was an infringement of the third claim of the patent. 


Appellant then contends, firs/, that the patent is void ; and, second, 
that there has been no infringement, and asks that the decree of the 
court below for a perpetual injunction, damages and costs, may be 


reversed. 
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PATENT IS Votp For Lack or INVENTION. 


1. The patent is void on its face. Referring to the patent (pages 
28 and 29), it will be found that the invention is stated to be “ an 
improvement on the well-known Morse key, being in substituting 
for the trunnions or pivots upon which the lever vibrates a torsional 
spring or strip of metal.” Taking the whole specification into con- 
sideration, can it be properly said that this amounts to a patentable 
invention? Does such a substitution involve anything more than 
mere mechanical skill? It is fairly implied that torsional springs, 
as such, were matters of common knowledge, and it is submitted that 
it did not require inventive skill to make such substitution. 

2. The prior arts, as proven by this record, show that the patent 
is void for want of novelty. 

In support of this, model exhibits were offered in behalf of appel- 
lant as follows :— 

(a) Old-style Morse Key, page 5l. 

(6) Old-style Western Union Key, page 59. 

(c) Spring Lever Telegraph Key, page 37. 

(d) Warner Spring-Lever Key, page 47. 

(e) Exhibit Pole Changer, page 30. 

(f) Adjustable Torsional Spring, page 51. 

Other analogous devices were described in the testimony of 


defendant’s witnesses as follows : — 


(a) A torsional clock spring. “The spring consisted of a strip 
of flat steel similar to a hoopskirt wire only thinner. It was sus- 
pended rigidly at either end with a crossbar fixed in the centre 
of the spring, on the end of which crossbar were weights or balls, 
the action of this spring being torsional as the balls revolve first 
one way and then the other, this movement being maintained back 
and forth by the action of an escape wheel in a clock in a well- 
known manner.” This was in use in clocks repaired by the witness 
as early as 1869. (Witness C. D. Haskins, page 31.) 

(6) The ordinary torsional door spring is described by the same 


witness (page 32). “One end of the steel rod or wire” is “ fixed to 
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the wall, and the other end fixed on the side of the door near where 
itis hinged. This rod had means of adjusting the torsional power 
of the spring by means of a notched wheel rigidly fastened at one 
end of the rod, in one of which notches the pawl was placed.” 

Such a door spring was used twenty years ago in Bradford, Vt. 

(c) Relays and sounders had their armature levers fulerumed 
upon springs prior to 1864. Frank L. Pope describes such sounders 
and relays. (page 38). 

For explanation of the various model exhibits, reference is made to 
the depositions as follows :— 

Ernest P. Warner, beginning with answer 7, page 47, and extend- 
ing to page 55; also testimony of same witness, page 59. 

Charles D. Haskins, folio 53, page 31, to folio 55, page 33; also 
answer to question 32, page 37. 

John A. Seely, folio 51, pages 30 and 31. 

Frank L. Pope, folio 61, pages 37 and 38; also answer 9, page 
41, and answer 11, page 42. 


Knos M. Barton, answer 13, page 57. 


Il. 
INFRINGEMENT. 

Each combination claimed is stated to be “in a telegraph key.” 
The defendant’s device is a telegraph sounder. 

A telegraph key is operated manually to break the circuit at one 
end of the line, while the sounder placed in the same circuit at the 
distant station responds. 

One object of the Edwards invention is stated in the patent to 
consist in “discarding one of the hitherto necessary features, viz., 
the retractile springs. 

The third claim of the Edwards patent reads as follows : — 

3. The combination, in a telegraph key, of the lever fulcrumed 
upon the torsional spring, with the adjusting screws H H! for regulat- 
ing the amplitude of the lever movement and the retractile resistance 
of the torsion spring substantially as described (page 29). 

It was contended that the other Claims, 1, 2 and 4, of the patent 
were infringed, but the court limited its finding of infringement to 
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Claim 3 sinee the circuit breaking lever is distinetly made an ingredi- 
ent or element of said Claims 1, 2 and 4, and the sounder has no 
circutt breaking lever, but only an armature lever. 

In the defendant’s sounder, the retractile spring is not dispensed 
with and it would be inoperative without the retractile spring. In 
short, we contend that the sounder contains none of the elements of 
the combinations claimed in the patent. 

In support of the defence of non-infringement, your attention 
is specially directed to the testimony quoted below. 

Charles D. Haskins, beginning page 35, testifies : — 

»» Q. 14. How does the torsional spring in the pole-changer 
compare in its operation and effect with the torsional spring in Ex- 
hibit Sounder Western Electric Company ? 

A. In both of them their chief function is a cheap mechanical 
means of supporting a vibrating or oscillating lever, doing away 
with trunnions and pivot screws. 

C. Q. 15. You will notice that in the Exhibit Sounder the arma- 
ture is held in a horizontal position above the magnets when the 
current is off; what bolds it in that horizontal position ? 

A. Since its manufacture the torsional spring has been set, either 
through some violence or accident, so that its strain is such as to 
raise the lever in the manner described by you. 

C. Q. 16. Please point out, if you can, what signs of such set- 
ting you find in the exhibit. 

A. Inthe manufacture of these sounders I experimented to obtain 
the best results, which I found to be when the torsional spring sup- 
porting the lever was simply passive, allowing the armature to lay 
with its own weight on the magnet, depending wholly on the retrac 
tile spiral spring underneath to produce the upward movement of 
the lever, and I instructed the workman to so adjust them when he 
assembled the parts. My reason for supposing that the Exhibit 
Sounder Western Electric Company referred to had been changed, 
as to the set of the spring, is that I assumed the workman did as 
instructed. 

C. Q. 17. Then you do not find any marks of violence on the 
instrument, and your supposition that it has been changed is only a 
general one, from the instructions which you gave your workmen? 
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A. It is quite possible to drop one, even without making any 
marks of violence, which would change the set of the spring, or a 
pressure by the thumb on the top of the spring might easily change 
the set of the spring. I don’t wish to be understood as supposing 

that it was designedly changed, as I have seen several of the 
5S instruments accidentally changed as to the set of the spring. 

In fact, that is the principal defect of the sounder, that they 
don’t remain set in any particular place. There isn’t any mark 
of violence on this one, and there need not necessarily be to 
change it. ; 

C. Q. 18. Did you examine the Exhibit Sounder Western Elvectric 
Company before it was delivered to complainant’s counsel ? 

A. Ihave neo means of identifying any sounder delivered, as it 
would be impossible fur me to examine each individual instrument 
that is manufactured under my superintendence, having to depend 
upon subordinates to see that instruments are manufactured as in- 
structed. 

C. Q. 19. The instrument, Exhibit Sounder, now before you has 
the coil detached at present. Is that sounder an operative instru- 
ment in this condition ? 


~, Strictly speaking, no: for the reason that a sounder should 


have means of varying the retractile force in proportion to the vary- 
ing condition and power of the battery which supplies the electrical 
energy for its operation. It is conceivable, however, that it might 
happen to be placed in a circuit where the current might be just 
sufficient for it to work well when in its present state of adjustment ; 
but when the battery grew either stronger or weaker, as it certainly 
would, it would cease working properly, as the retractile force would 
necessarily have to be changed to conform to such variations as the 
current would undergo, and there being no means of adjusting the 
retractile force without the use of the retractile spiral spring under- 
neath or its equivalent, the sounder would become inoperative. 

C. Q. 20. Didn't you state that the degree of retractile force ex- 
hibited by the spring was a matter of adjustment of the same on the 
lever? 

A. Ihave made no statement by which I desired to be under- 


stood that there was any means of readily varying the retractile 
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force of the torsional spring to which the lever is fastened, the brass 
spiral spring underneath performing that office. 

C. Q. 21. Do you mean to say that this torsional spring D cannot 
be adjusted in such a manner that the instrument will be operated 
without the use of the coiled spring? 

A. The torsional spring D cannot be so adjusted that the sounder 

will work under all the varying conditions that an ordinary 
59 Morse sounder is subjected to without the use of some adjust- 

able device to vary its retractile force. In the present in- 
stance this adjustable device is the spiral spring underneath. * 

C. Q. 22. _ But still the torsional spring may be adjusted so that 
the instrument will be operative without the use of a coiled spring, 
may it not? 

A. Any retractile foree which is constant on the armature of the 
telegraph sounder would make that sounder inoperative for the pur- 
poses for which it is designed. 

C. Q. 23. Then you referred to an instrument which to your 
knowledge was inoperative when you stated in the specification of 
your patent, lines 56 to 58, “ The lever is preferably not dependent 
for its retractile force upon the spring D, although it may be so, but 
is assisted by a coil spring, E?” 

A. The reference to an instrument wholly dependent for its re- 
tractile force upon the torsional spring D was associated in my mind 
with some device, of which there might be many, by which the re- 
tractile force of the torsional spring might be made variable. Under 
such conditions the retractile spiral spring underneath might be dis- 
pensed with. 

C. Q. 24. And these means of adjusting or varying the retractile 
force of the torsional spring was so well known that you did not 
deem it necessary to refer to them in making that statement ? 

A. I did not deem it to be necessary to be very particular in the 
specification about things that did not relate pointedly to the claims 
which I desired to obtain, namely, the method of attaching the ar- 
mature lever to the supporting spring. 

C. Q. 25. In your answer to Q. 23 you state that you had in 
mind some device, of which there might be many, by which the re- 


7 


tractile force of the torsional spring might be made variable. To 
what devices do you refer in your answer? 

A. The device I had in mind was means of varying the plane 
of the torsional spring at the two extremities where it is fastened to 
the supports. 

C. Q. 26. Was there anything new in thus adjusting a torsional 
spring, or was it a matter of common knowledge among mechanics ? 

A. It was new to me. 

Krnest P. Warner, folio 81, page 02, testifies : — 

In the sounder the armature must have a definite adjustment with 
respect to the poles of the electro-magnet. This is effected by 
means of the stop screw carried by the lever, and when onee made 
need not be changed. In the Exhibit Sounders there is no means 
whatsoever of adjusting the torsional resistance of the flat piece of 
metal or spring on which the lever is pivoted. Any adjustment of 
the stop screws which would affect the retractible resistance of the 
flat spring or torsional spring would so change the position of the 
armature with respect to the poles of the electro-magnet as to make 
the sounder inoperative. 

Enos M. Barton, folio 88, page 58, testifies : — 

A. The adjusting screws H H’, of the third claim of. the 

88 patent, serve the double purpose of limiting the stroke’ of 
the key lever and also of regulating the tension of the spring. 

The adjusting screws of the sounder, which limit the stroke of the 
armature lever, do not serve the purpose of regulating the tension 
of the suspending spring. The sounder has a retractile spring, 
which is adjustable by itself, to give the upward movement or stroke 
to the armature lever. The object of the Edwards invention in the 
key, as claimed in the third claim and as explained in lines 45 to 50 
und 68 to 87 of the specification, is to do away with the retractile 
spring as ordinarily used in telegraph keys: ‘The object of the 
screws which limit the stroke of the sounder lever is precisely the 
same as that of the similiar adjusting screw of sounder levers as 
made for the last twenty or thirty years. They regulate the length 
of stroke of the armature lever and limit the armature in respect to 


the nearness of its poles to the poles of the electro-magnet. There- 
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fore I should say that the screws H H’', as described in the third 
claim of the patent, are not found in the sounder. 

Q. 18. State the position which the poles of the armature should 
have with respect to the poles of the electro-magnet. 

A. The armature should approach very near to the poles of the 
electro-magnet without ever touching them. 

QM. 19. Do you mean to say that the nearer the armature is to 
the poles of the electro-magnet the better, as long as it does not 
touch ? 

A. There should be about the thickness of ordinary writing paper 
between the poles of the magnet and the armature when the arma- 
ture is nearest to the poles. 

QQ. 20. Do you tind in the sounder a circuit-breaking lever or any 
device corresponding to or the equivalent of the lever mentioned in 
the third claim of the Edwards patent ? 

A. There is no circuit-breaking. lever in the sounder, and no 
equivalent of the lever claimed in the third claim of the Edwards 
patent. 

From the foregoing it appears that there has been no infringe- 
ment, for the following reasons : — 

1. Appellant’s device, a sounder, is not « telegraph key or an 
equivalent device, while the claims of the patent are limited to a 
telegraph key. ° | 

2. The sounder has no circuit-breaking lever, and all the claims, 
including the third, are for combinations in which a circuit-breaking 
lever is a necessary element. 

3. The sounder lacks the adjusting screws H H' of the third 
claim. 

4. In the sounder, the flat spring, termed the torsion spring, is 
in function simply a pivot. In the key, the flat spring, in addition 
to its function of a pivot, has the function of opposing the down- 
ward pressure exerted upon the knob of the key by the hand of the 
operator. 

5. The sounder is nearer the pole changer in structure and 
operation than it is to the key of the patent. 

6. The sounder requires a retractile coil spring, while the patent 
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excludes from its scope even keys provided with springs under 
their circuit-breaking levers. 

This Court has reiterated the doctrine that a patentee is bound by 
the terms of his claim. The requirement of the statute that the 
patentee must particularly point out and distinctly claim his in- 
vention benefits inventors as well as the public. 

If Edwards was entitled to the broad invention now contended 
for, how easy it would have been for him to make the language of 
his claims so particular and distinet that Haskins, and all others 
would have heen able to understand their scope so as not to be 
ensnared. This defendant used every reasonable precaution to avoid 
infringement (folio 85, pages 55 and 56). Had such broad claims 
heen made, it is evident, from the prior state of the art as here dis- 
closed, that they would not have been allowed by the Patent Office. 
There was no room fur any but the most restricted claims. Let 
the scope of any claim of the patent be broadened to include gener- 
ally the use of torsional springs in electrical instruments, and it 
must fuil for want of novelty. 

And, finally, it is urged, that, although the keys with their circuit- 
breaking levers mounted on torsional springs may be capable of 
use, still the proofs show that they are not as good as those in whieh 
trunnions are employed (folio 87, page 57), and such working back- 
wards ought not to be called useful invention. 

It is therefore respectfully submitted that the decision of the 


Court below should be reversed. 


GEORGE P. BARTON, 
For Appellant. 
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Supreme Court of the United States, 


OcToOBER TERM, 1890. 


No, 279. 


THE WESTERN ELECTRIC COMPANY, 
A ppellani, 


US. 


GEORGE W. La RUE. 


APPEAL FROM THE Crircuir Court oF THE UNITED STATES FOR THE SOUTHERN 
District or New York. 


BRIEF ON BEHALF OF THE APPELLEE. 


ARTHUR v. BRIESEN, 
Of Counsel for Appellee. 


Evening Post Job Printing House, N. Y. 
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Supreme Comt of the anited States, 


OCTOBER TERM, 1890. 


THE Western ELectrric Com- 
PANY, 
Appellant, 


Vs, 


GEORGE W. LA RUE. 


Appeal from the Circuit Court of the United 
States for the Southern District of New 


York. 


BRIEF ON BEHALF OF APPELLEE. 


This suit was originally brought to restrain the defend- 
and appellant from infringing certain Letters Patent 
granted to one Edgar A. Edwards, January 16, 1883, 
number 270,767, for an improvement in telegraph trans- 
mitters. The complainant below prevailed. The opinion 
of the Court below sustaining the patent and decreeing 
an injunction and an accounting will be found on pages 
62 to 64 of the Record. Prior to the final hearing, a pre- 
liminary injunction was granted by his Honor Judge 
Brown, after a careful investigation of the patent. His 
opinion upon that motion will be found in 28 Federal Rep.., 
page 8d. 

THE PATENT. 

_. copy of the specification and drawing of the patent 

sued on is contained on pages 28-29 of the Record. The 


invention is described therein as a ‘** Telegraph Key,” and 
‘‘Improvements in Telegraph Transmitters.” The inven- 
tion of the patent, as set forth by the specification, con- 
sists in the use, in a telegraphic instrument, of a flat strip 
of metal, upon the centre of which a lever is fastened and 
which, when connected at its ends to suitable posts or 
supports by means of adjusting screws, serves as a 
torsional spring pivot for the said lever. The main object 
of the invention is the substitution of this torsional 
spring for the ordinary pivotal support previously 
used. This pivotal support consisted of tapering 
pivots or gudgeons projecting from the sides of 
the lever into the bearings, the same as in Exhibit Old 
Style Morse Key. This exhibit shows that the pivots re- 
quire very exact construction and adjustment; that they 
are liable to wear loose in the sockets; that inexperienced 
operators are apt to turn the screws, that carry these 
sockets, too far, or not quite far enough, thereby either 
rendering the motidns of the lever too difficult or making 
it swing too freely. 

For this objectionable pivotal support the patentee Ed- 
wards substitutes a flat torsional spring, asshown in Com- 
plainant’s Exhibit E. This flat spring is held at its end by 
ordinary screws upon the flat ends of two posts. Upon 
the middle of this spring is riveted the key lever, which 
carries regulating screws for controlling the extent of its 
vibrations. 

The specification of the patent discloses that and why, 
by means of this torsional spring, the lever of a telegraph 
key is enabled to play freely between its points of contact 
without even using the ordinary retractile spring, such a 
retractile spring, for instance, as is shown beneath the 
lever of Exhibit Old Style Morse Key. 

A modification of the flat spring is represented in Fig. 5 
of the drawing of the patent, in which modification the 
spring is made with an extension L, or downwardly pro- 
jecting lip, for the purpose of stiffening it. This modifica- 
tion, the Court will find, is also used in all of the defend- 
ant’s infringing instruments. 
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The specification of the patent, after describing the con- 
struction of the telegraph key, says: 


‘IT do not limit myself to the application of torsional 
springs to telegraph keys alone, as it is obvious the tor- 
sional strip or spring may be applied to other electrical 
nstruments. Thus it may replace the pivots or trunnion 
of the relay and sounder.” 


There are four claims in the patent; these are as fol- 
lows: 


‘tb. Ln a telegraph key, the. combination with the circurt- 
breaking lever of a torsional spring upon which said lever 
is fulcrumed, substantially as described. 


2. In a telegraph key, the combination with the circuit. 
breaking lever of a torsional spring, provided with the 
rib D’, said lever being fulcrumed on the spring, substan- 
tially as described. 


3. The combination, in a telegraph key, of the lever 


fulcrumed upon the torsional spring, with the adjusting 


screws H, H’, for regulating the amplitude of the lever 
movement and the retractile resistance of the torsion 
spring, substantially as described. 


4. Ina telegraph key, the combination with the circuit- 
breaking lever of a torsional spring upon which said lever 
Ls fulcrumed, the posts to which the spring 1s connected, 
and the screws E, E', substantially as described.” 


The above claims in connection with the specification 
show that it was the desire of the applicant for the 
patent to cover a torsional spring combined with the lever 
of a telegraph key or sounder in the manner in which it 
is shown to be combined in the drawing and specification 
of the patent. 

The record also shows (pp. 10 and 11) that the defend- 
ant company manufactured for the complainant, La Rue, 
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the patented keys, like Exhibit E, before they began to 
infringe by making the sounder (Exhibit B and Exhibit 
Sounder, Western Electric Company) complained of. (See 
on this point also Haskins, defendant’s engineer, p. 31 
Record, and his cross-examination, p. 33.) 


Infringement is clear. 


(a.) The appellant seeks to shield itself behind a thin 
drawn distinction between a ‘“‘telegraph key” and a 
‘‘sounder.” Its contention is that the patent in suit is 
limited to the use of the torsional spring in a ‘‘ key,” and 
that the distinction between a ‘‘sounder” and a “‘ key ” is 
so great. that it should not be held liable. To us there 
appears to be but slight difference between a ‘‘ key ” and 
a *‘sounder.” A ‘‘ key” is used to send off the message, 
a “sounder” to receive it. The ‘‘ key” locks, the 
**sounder” unlocks the message. The essential part of a 
**key ” is a lever which makes and breaks an electrical 
circuit. <A ‘‘sounder” contains a lever which completes 
and breaks a magnetic circuit. The infringing instru- 
ment is called a ‘‘sounder.” Its lever is riveted to and 
supported by a flat torsional spring in identically the 
same manner as the lever of the ‘‘ key” shown in the 
drawings of the patent. The object of the spring in 
both cases is to support the lever, and to exert retractile 
or torsional force to allow the lever to play back and 
forth. It replaces the pivots or trunnion with which the 
“‘sounders” previously in use were supplied. There is, 
in our opinion, no appreciable difference, so far as the use 
and object of the torsional spring is concerned, between 
the ‘‘ sounder ” manufactured by the appellant and a tele- 
graph key. The patentee appreciated this fact when he 
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made application for Letters Patent. In his specification, 
he states (p. 29, Rec.): 


‘Ido not limit myself to the application of torsional 
‘* springs to telegraph keys alone, as it is obvious THE TOR- 
‘* SIONAL STRIP OR SPRING MAY BE APPLIED TO OTHER ELEC- 
‘“ TRICAL INSTRUMENTS. THUS IT MAY REPLACE THE PIVOTS 
‘*OR TRUNNION OF THE RELAY OR SOUNDER.” 


The appellant appreciated this fact when it obtained 
the HASKINS PATENT after this suit was brought (repro- 
duced at pp. 60 and 61, Record), for Haskins in his specifi- 
cation in referring to the patent in controversy, states (p. 
60): “*It has heretofore been proposed to support a LEVER 
‘“‘OF A KEY OR AN ARMATURE upon a flat torsional 
‘‘spring.” In other words, as the ‘‘ LEVER OF AN ARMA- 
TURE” is only found in a ‘‘ sounder,” the patent under 
which the appellant manufacture, recognized the fact that 
the invention in suit was equally applicable to both tele- 
graph keys and ‘‘ sounders.” 

Considerable stress is laid by the defendant and appel- 
lant upon the fact that in all the claims the words “‘ina 
telegraph key” are found. They contend that in using 
these words the patentee has restricted his patent, so 
that only when his invention is used in a telegraph key 
can he hold any one liable for infringement. This is con- 
trary to the spirit of the patent law and to the principles 
of equity. As Judge Brown, upon the motion for pre- 
liminary injunction in this case, stated in his opinion (28 
Fed. Rep., p. 90): 


‘‘The fact that the machine in which a patented com. 
‘*bination is used is a different machine from that in 
‘which the combination was first described, is not a valid 
‘* defense in asuit for infringement, where the combination 
‘‘natented is only a part of the machine described. This 
‘*is illustrated by the case of Rowell v. Lindsay (113 U.5., 
‘*97), where the combination patented was for ‘an inm- 
‘provement in a cultivator’ and the infringement alleged 


‘was in a ‘sowing machine.’ Had the difference in the 
‘machines been deemed material, that would have suf- 
‘**ficed to dispose of the case. That, however, was evi- 
‘‘dently not the view of the Court. Instead of that, a 


‘laborious consideration of the mechanical equivalency of 


‘one of the elements used was entered into and fur- 
‘nished the ground on which the case was decided. 

‘*The case of Zinn V. Weiss, 7 Fed. Rep . 914, seems to 
‘*be analogous to the present, though that case was less 
‘strong for the inventor. There the invention described 
‘was of a metallic plate to be used as a fastener. The 
‘language of the claim was for ‘an improved clothes- 
‘* fastening attachment,’ &c, while the defendant used 
‘‘the same fastening attachment for a pocketbook. The 
‘same point here taken was raised there, and it was held 
‘to be an infringement (see also Reed v. Chase, 25 Fed. 
Rep., 94-100: Hobbie v. Smith, 27 Fed. Rep., 656-659).’ 

In this connection the following cases are of value: 

‘In Winans v. Denmead (15 How., 342-343—-34)4, the 
Court says: 

‘It is generally true when a patentee describes a 
‘machine and then claims it as described that he is un- 
derstood to intend to claim, and does bv law actually 
‘cover, not only the precise forms he has described, bul all 
other for ms which embody his invention. * 

‘* Where form and substance are INSEPARABLE it 7s 
‘enough to look at the form only. Where they are sepa- 
‘* rable, where the whole substance of the invention MAY 
* BE COPIED IN A DIFFERENT FORM, ?7f zs the duty of courts 
‘and juries to look through the form for the substance of 
** the envention, for that which entitled the inventor to his 
‘ patent, and which the patent was designed to secure. 

Where that is found there tis an infringement, and it ts 
‘not a defense that it ts embodied IN A FORM NOT DE- 
‘SCRIBED AND IN TERMS CLAIMED BY THE PATENTEE, 
** Patentees sometimes add to their claims an eapress de- 
‘ claration to the effect, that the claim extends to the thing 
‘* patented, however its form or proportions may be varied. 
‘* But this ts unnecessary. THE LAW SO INTERPRETS THE 
** CLAIM WITHOUT THE ADDITION OF THESE WORDS. * * * 
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** Ji zs nol necessary that the defendants’ cars should em- 
en ploy the plaintiff's invention to as good it advantage 
‘* as he employed it, or that the result should be precisely the 
‘ same in degree. lt must be the same in kind and effected 
ue by the employment of his mode of operation IN SUB- 
‘" STANCE.” 

[In Blanchard v Reeves, 1 Fisher, 103, 108, Judge Grier 
said: 

ae complainant's S} ecification decribes a machine 
‘which effects its result by a combination of lateral and 
‘rotary motion to form a helical course or track in the 
‘operation of the machine. But is that of the ESSENCE 
OR SUBSTANCE Of his invention? or is it not merely an 
“accident to that PARTICULAR FORM of the machine de- 
scribed 7 * * Sucha chany in the subordinate agents 


all 
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‘or devices affecting the motions of the model and guide 
‘ only in the FIGURE OF THEIR PATH or the relative lines of 
‘ their movements, tn no case changes the principal essence, 
‘ substance OT characte i Of thre machine : We cannot shut 
*" OUT eyes lo the fact that the defendants have pirated the 
‘znvention of the complainant in all its essential parts.” 

In Ives v. Hamilton, 92 U.S., 426-430, the claim was for 
the combination of the saw ‘*‘ with a pair of curved guides 
‘‘ at the upper end of the saw,” and other mechanical de- 
vices. The Court said: 

‘* The defendant is using a saw in which the guides ARE 
‘* NOT CURVED, 7t ts true. The question in the 
‘* case, therefore, is whether the defendants used the same 
‘or equivalent means, that is, the same or substantially 
‘ the same combination of mechanical devices. The sub- 
‘* stitution of guides at the top, made crooked by a broken 
‘* line instead of a curved line, is too transparent an imt- 
‘* tation to need a moment's consideration. A curve itself 
‘* 7s often treated in mathematical science as consisting of 
‘“a@ succession of very short straight lines, or as one 
‘* broken line constantly changing its direction, * * * 
‘© At all events, in mechanics, when, as in this case, a 
‘* broken line is used instead of a reqular curve, being cle- 
‘* flected at one or more points by a very slight angle, and 


‘ performing precisely the same office of curves similarly 
‘* situated, the one ts clearly the equivalent of the other.” 
[In Smith v. Higgins, 1 Fish., 537-541, Judge Nelson said: 
‘* In order to constitute an infringement, it is not neces- 
‘* sary that the arrangement and combination of the party 
‘* charged with the infringement should be the same to the 
‘* eye, BUT IN POINT OF FACT. Jf they embody the ideas of 
‘* the patentee, and the machinery of the defendants oper- 
‘** ates by such adoption and appropriation, then, though 
‘* the arrangement may be apparently different in reality, 
‘and in judgment of law, an infringement exists.” 
In Union Paper Bag Co. v. Nixon, 6 Fish., 402, 412, 
Judge Emmons said: 
ce 8 * Put it would be a blemish upon the law, which 
‘* professes to protect useful improvements, if such substi- 
‘* tutes capable of selection by persons of ordinary tntelli- 
geice are nol deemed INVASLONS of Chil enventor’s rights.” 
See also Weston v. Nash, 1 Holmes, 483. 
Graham v. Mason, 5 Fish., 1. 
McComb wv. Brodie, 5 Fish., 384. 
Mason v. Graham, 23 Wall., 261. 
Consolidated Valve Co. v. Crosby Valve Co., 
113 U. 8., 157. 


(b.) The appellant further contends that the presence 
of the words ‘‘ circuit-breaking lever ” in the first, second 
and fourth claims shows that the patentee intentionally 
limited his inventieon to a telegraph key, since in the 
‘sounder ’ there is no * circuit-breaking lever.” If such 
were the case it fails to explain why in the third claim all 
mention of a CIRCUIT-BREAKING lever is omitted. Upon 
the motion for preliminary injunction Judge Brown had 
the file wrapper and contents of the patent before him, 
(the same having been proffered by the then defendant, and 
now appellant, upon that motion, BUT NOT UPON FINAL 
HEARING), and upon examining it, he said of this third 
claim : 

‘* The third item, however, omits any reference to ‘a 
‘** circuit-breaking lever,’ and claims ‘ the combination in 


{~~ agree ft -- 


‘) 


‘* a telegraph key, of the lever fulcrumed upon the torsional 
* spring, with the adjusting screws H, H’,’ &c., &e. The 
‘* paragraph immediately preceding the four specifications 
‘‘ of the claim, above quoted, expressly states, however, 
** that the inventor does ‘ not limit himself to the applica- 
‘tion of the torsional spring to telegraph keys alone.’ 
‘“* It may replace,’ he says, ‘ the pivots or trunnions of 
‘“‘ the relay and sounder.’ This is the precise applica- 
‘tion and use of the invention that the defendant is now 
‘* making.” 


The entire patent will be read in connection with the 
claims, and the patent speaks of a sounder and the lever 
of a sounder as intended to be covered by the terms of its 
claim. The Court will seek to so read the patent as to 
make it sensible and not absurd (Providence Rubber Co. 
Us. Goodyear, 9 Wall., 788-795). It would be the height 
of absurdity for a patentee to say that a sounder is apt to 
receive the torsional spring, and that this is within the 
scope of the invention, and then to claim that which 
would exclude the sounder. 

Even though the claims should cover circuit-breaking 
levers in terms, and even though a sounder would not 
have a circuit-breaking lever, yet a patentee is always au 
thorized to invoke the doctrine of equivalents (Gill ws. 
Wells, 22 Wall, 1, 28; Knapp ws. Joubert, 19 Blatchf., 
148). In this case the patentee has distinctly stated what 
would be equivalent of the circuit-breaking lever ; and it 
is not asking much, therefore, to request this Court to 
apply at least those instrumentalities under the rule of 
equivalency to the claims which are specified as such in 
the patent. 

ut finally, nothing is clearer (and an examination of a 
sounder will disclose this fact) than that the lever of a 
sounder is also a circuit-breaking lever. A sounder 
operates upon an electric current by alternately opening 
and closing a magnetic circuit—that is to say, the coils of 
the electric magnet of a telegraph sounder are magnets 
which attract towards them at certain times the upper 
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cross bar, commonly termed the armature, and at certain 
times will break circuit with the same, allowing the tor- 
sional spring in this case to draw back the armature from 
the coils. Thus the sounder has a magneto circuit-break- 
ing lever, whereas the sending key has an electro circuit- 
breaking lever. 

As Judge Brown very aptly said, a sounder is a key as 
much as the instrument termed a telegraph key. The 
telegraph key as such locks the message into the wire; the 
sounder as such unlocks it; both are keys. 

This case is like one where a person had invented an im- 
provement in upholstering chairs. He would say in his 
specification that his improvement is applicable also to 
lounges and to sofas; but in his claim he would say, 
‘I claim a chair back upholstered as described.” The 
defendants in this suit would construe such a claim as a 
disclaimer of the same invention when applied to a 
lounge, because the lounge as such was not ‘‘named” in 
the claim. 

We think we have clearly established that upon a com- 
parison with the complainant’s patent the defendant’s 
sounders infringe the same. Our position.is strengthened 
by the fact that SINCE THIS SUIT WAS BROUGHT the defend- 
ants have caused Mr. Charles D. Haskins, one of their 
employees (see page 31, Record), to apply for and obtain a 
patent, No. 352,317, for their sounder, in which patent 
they say that the torsional spring that they use ‘*‘ may be 
applied to the armature lever of any telegraphic receiving 
instrument or to the lever of any telegraphic key ;” and 
then they proceed to claim the RIB on the torsional spring 
which is shown in Fig. 5 of the Edwards patent, when 
said rib is inserted into a grove or slot of the lever, as in 
the infringing sounder. 

The defendants’ expert, Mr. Pope, shows (page 44, 
Record, answers 23 to 29, inclusive) substantially that if 
there is no difference between a sounder and key for the 
purpose of the later Haskins patent, under which defend- 
ants claim, there can be no difference for the purposes. of 
this investigation on the question of infringement. 
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Mr. Pope (answers to question 16, page 43, Record) also 
shows that he retracts from the position originally 
assumed, to the effect that in the second claim of com- 
plainant’s patent the circuit-breaking lever is an essential 
element. 

The fact proven by Muller, page 11, and admitted by 
Mr. Haskins, page 31, and Armstrong on page 45, that 
telegraph keys like Exhibit E were originally made by the 
defendant company for the complainant and stamped with 
the date of complainant’s patent, should also not be lost 
sight of, as it indicates that the defendants derived all their 
knowledge respecting the improvements here in suit 
directly from complainant's structure and patent. 


As Judge Coxe says (page 64, Record): 


“The third claim does not contain the element of a 
‘* Serrceuit-breaking lever, and, in view of the clearly 
‘* expressed intention of the patentee to include other tele- 
‘* graphic instruments, it must be held to include the lever 
ee of a sounder. Fairly construed, the claim should read: 
‘** The combination in a telegraph key or sounder.’ To 
‘* restrict it to a ‘key’ alone, as that word is known in 
‘* telegraphy, would be most illiberal and would unduly 
‘* circumscribe the invention. No better illustration of this 
‘* can be found than the following statement from the 
‘* Haskins patent before alluded to. 

‘<The invention has been described in connection witha 
‘* € telegraphic sounder, but zt 7s evident thai the torsional 
‘<< snoring may be applied to the armature lever of any 
‘* € telegraphic receiving instrument or to the lever of any 
‘* * telegraphic key without departing from the spirit of 
‘* § the invention.’ | 

‘* Hqually it is true that the Edwards spring may be 
‘‘ applied to a sounder without departing from the spirit 
“* or the letter of the invention.” 


So whilst we contend that the present appellants have 
infringed all the claims of the patent in suit, yet, of all 
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the claims of the patent, the infringement of the third is 
most palpable. 

In the language of Judge Brown: 

** In this case, the exact combination invented and de- 
** scribed in the claim is appropriated in the defendant's 
** * sounder.’ Is it to be excluded as not covered by the 
** patent merely because in the four numbered specifica 
‘* tions of the claim the combination ts described as exist 
‘ing in a ‘telegraph key,’ although the use of the com- 
‘* bination in a sounder is clearly intended to be covered 
uss by the preceding clause? JI think not.” 


(c.) The third contention of the appellant was that if the 
third claim should be construed to cover a *‘ sounder,” yet, 
the adjusting screws H HH’ of that claim, are not found in 
the defendants’ sounder, and therefore the appellant does 
not infringe said claim. In answer to this, Judge Coxe’s 
opinion on final hearing (see Record, p. 64) is appropriate, 
especially that portion which we now quote: 

** Do the defendants infringe ? They argue in the nega- 
‘* tive, for the reason that the combination of the third 
‘* claim ts confined to a telegraph key and by implication, 
‘to a ‘circuit-breaking lever,’ and as they use the combi- 
‘* nation in a telegraph sounder and not tn a key, do not 
“‘anfringe. THEY INSIST, FURTHER, THAT THEY DO NOT 
‘* EMPLOY THE ADJUSTING SCREWS HH’. In regard to the 
‘latter suggestion, the DEFENDANTS’ EXPERT festifies (see 
“* Rec., p. 40, @. 8): ‘I FIND TWO ADJUSTING SCREWS HAV- 
‘* “ING A RELATION TO THE LEVER OF THE SOUNDER SIMILAR 
** “TO THAT OF THE SCREWS H/ H’ TO THE LEVER OF THE KEY 
‘* “IN THE PATENT; Out, in the sounder, they do not prac- 
‘* “tically have any effect upon the retractile force applied 
‘* on the lever.’ 

‘* THE COMPLAINANT'S EXPERT CONSIDERS THE FUNCTIONS 
*‘ THE SAME IN EVERY PARTICULAR (see FRec., p. 19, YQ. 10). 
‘‘ THE COURT IS SATISFIED THAT HE IS CORRECT.” 


(d.) Some effort was made by the appellant to show that 
the infringing sounder, inasmuch as it has a retractile 
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spring below the torsional spring, cannot be said to in- 
fringe the patent in suit, since the patent says that a 
retractile spring is avoided by the invention. The fact, 
however, is—and Dr. Sloane demonstrates it to a certainty 
—that the defendant’s sounder will operate, if only the 
torsional spring is used (see answer 6, pages 17 and 18, 
Record). But even if the defendant had used the inven- 
tion of complainant, plus something else, that would not 
relieve them from the charge of infringement. 

A perusal of the patent will show that its primary object 
is to substitute for the ordinary pivotal bearing the tor- 
sional support or spring. The displacement of the re- 
tractile spring is only a secondary consideration, and is 
not, according to the specification and claims, a vital 
feature of the improvement. Thus, in the specification 
(page 28, Rec.), the patentee states that his invention is as 


follows: 


‘* My invention relates to telegraph keys or instruments 
‘‘ used for transmitting telegraphic signals, and is an im- 
‘* provement on the well-known Morse key, BEING IN 
*’ SUBSTITUTING FOR THE TRUNNIONS OR PIVOTS UPON WHICH 
‘THE LEVER VIBRATES, A TORSIONAL SPRING OR STRIP OF 
** METAL.” 


Again, the complainant’s patent distinctly shows that, 
although the retractile spring is deemed avoided in the 
mere telegraph key, the torsional spring in the sownder is 
to replace only the pivots, and not the retractile spring. 
See last part of specification, where it says: 


‘IT do not limit myself to the application of torsional 
springs to telegraph keys alone, as it 1S obvious the tor- 
sional strip or spring may be applied to other electrical 
instruments. Thus it Way replace THE PIVOTS OR TRUNNION 
of the relay and sounder.” 


The invention in suit is useful. 


The appellant contends that the improvement in contro- 
versy possesses no utility, and introduced testimony to 
show that the improvement has not gone into general or 
extensive use. 

A complete refutation to this defense may be found: 
first, in the fact that the appellant itself, through one 
Haskins, has applied for and obtained a patent in which 
the torsional spring is one of the elements. This patent 
may be found at pages 60-61, Record. Second, that 
telegraph keys and sounders containing the improvement 
have been sold in considerable quantities, being at the 
present time in practical use (see deposition of Haskins, 
p. 31, Rec.; Armstrong, p. 45, Rec.). 

Third. THE APPELLANTS UPON THE ACCOUNTING STIPU- 
LATED (p. 66) THAT THEY HAD MADE ELEVEN HUNDRED OF 
THE SOUNDERS CONTAINING THE IMPROVEMENT! Judge Coxe 
admirably states the falsity of appellants’ position as re- 
gards this defense, in the following words (page 63, Record): 


‘“The defendant insists that the patent is void for 
‘‘ want of utility and invention, and that they do not 
‘‘ infringe: but a word need be said regarding the first 
‘defense. Several instruments embodying the invention 
‘‘ have gone into practical operation and have apparently 
‘“ been received with favor by telegraphists. In fact, it 
‘‘ appears that an employee of the defendants, Charles D. 
‘* Haskins, has since the commencement of this suit 
‘‘secured a patent dated November 9, 1886, for an 
‘‘improvement in telegraph-receiving instruments, one 
‘‘element of the combination being a torsional spring 
‘* substantially identical with the patented spring, the 
‘‘ only difference being in the manner in which it is 
‘* fastened to the lever. This patent was assigned to the 
‘‘ defendants. It can hardly be said, then, that Edwards’ 
‘invention is without utility. That which is used is 
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‘‘useful. A thing to be useless can have no utility 
‘‘ whatever. A patent is never declared invalid upon 
‘this ground at the instance of one who is deriving 
‘‘ benefit by infringing upon -its claims” (Gibbs v. Hoef 
ner, 22 Blatchf., 36, and cases cited), 


aid. 


The patent in controversy covers a pioneer inven- 
tion, and there is no suggestion in the prior state of 
the art, as illustrated by the exhibits in this suit, 
which would detract from its novelty and patenta- 
bility. 


The exhibits which appellant has offered are styled, as 
follows: 1, pole changer; 2, old style Morse key; 3, spring 
lever key; 4, Warner spring lever key; 5, adjustable tor- 


sional spring; 6, old style Western Union key. 


|. Tne Exnisir PoLE CHANGER may best be described in 
the words of Judge Cox, as follows: Jn the ** pole changer ”’ 

* * ‘there is a lever which oscillates between fixed 
“‘noints and is fulcrumed upon the FREE END of @ NON- 
‘“ ADJUSTABLE torsional spring. The principal office of 
‘* thes spring is to form a supporting fulcrum for the 
** armature lever. The retractile force exerted by at 1S 
very slight. If O01t€ of the supporting posts wn the 
‘* natented apparatus were removed, its simelarity to the 


és 
‘* *nole changer’ would be more apparent.” 
Mr. Pope, appellant’s expert, is asked respecting this 


pole changer, the following questions (p. 44): 


‘*Q). 20. What is the principal moving power in the 
Exhibit Pole Changer which restores the armature to its 
normal position when the current is interrupted? 
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‘‘ neated and regular oscillations of the ends of the lever. 
‘“‘ That it performs any torsional function is strenuously 
‘‘ disputed. The wire is very fine, AND AS ITS ENDS ARE 
‘* NOT FIRMLY FASTENED, but to some extent ARE PERMIT- 
‘* TED TO ROTATE IN THE HOLES OF THE BRACKETS, IT IS NOT 
** EASY TO SEE HOW IT CAN BE TWISTED TO EXERT ANY AP- 
** PRECIABLE FORCE.” 


6. THE EXHIBIT OLD STYLE WESTERN UNION KEy is simply 
a key, the lever of which is mounted in ordinary trun- 
nions, and open to those objections to such pivotal connec- 
tion which the present invention is designed to cure. It 
is not covered by any of the claims of the patent in con- 
troversy, and hence cannot be relied upon to anticipate 
them. | 

We submit, therefore, that in none of the exhibits is 
there shown or even suggested the improvement in con- 
troversy, and hence, in the language of Judge Coxe, ‘‘ the 
*‘ patentee has made an invention * * * entitling 
‘** him to a position FAR ABOVE the plane of the skilled 
‘* mechanic.” There is no doubt of the utility of the in- 
vention; the infringement is clear. 


The decree of the Circuit Court should therefore be af- 
firmed. 


Respectfully submitted by 


ARTHUR V. BRIESEN, 
Of Counsel for Appellee. 


New York, February 19, 1891. 
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ANTHONY F. SEEBERGER VS. JOHN V. FARWELL ET AL. 1 


Pieas in the circuit court of the United States of America for the 

porthern district of Illinois, held at the United States court rooms in 
the city of Chicago, in the district aforesaid, before the Hon. Henry W, 
Br dor tT. judge of the district court of the United States for the northern 
district of Illinois, on Thursday, the eighteenth day of July,in the July 
term of said ecourt.in the year of our Lord one thousand eight hundred and 
iehty a Tiny . and of our Independence the One hundred and fourteenth year, 

Wa. H. BRADLEY, 


Clerk. 

Joun V. Farwenui, CHarues B. FARWELL, 

John \. Farwell, jr., Joho K. Harmon, and 

John T. Chumasero, copartners as John V. | 

Farwell & Co.., \ssumpsit. 

is. 

\NTHONY IF. SEEBERGER, COLLECTOR OF CUS- 

toms tor the port and district of ¢ ‘hicago. 
NORTHERN Disrrictr or ILLINOIS, ss: 

Be it remembered that on the sixth day of August, 1888, came the 


plaintiffs, by their attorneys, and filed in the office of the clerk of the cir- 
euit court of the United States for the northern district of Illinots, at 
Chicago, in said district, their preecipe for a writ of summons, and 
2 also. at the said time, filed their bond for costs in said entitled cause, 
which said precipe and bond are in the words and figures follow- 
ing. to wit: 


/ "yet Crp _ 


[ NITED STATES OF AMERICA. 
Nor hh, ri distriel of [ llinoia. as s 


United States cireuit court for the northern district of Lilinois, October 
term, A. D. 1888. 


JOHN V. FARWELL. CHARLES B. FARWELL. 
John V. Farwell, jr., John K. Harmon, and 
John ‘T. Chumasero, copartners as John V 


, , \ssumpsit. Damages, 
Farwell & Co.. 


SOO) 

; 
vs. | 
AnTHOoNY FEF. SEEBERGER, COLLECTOR OF CUs- | 
toms for the port and district of ¢ ‘hicago. | 


The clerk of said court will issue a summons in the above-entitled cause 
to said defendant in a plea of trespass on the case on promises, to thedam- 
age of said plaintiffs in the sum of five thousand dollars, and direct the 
same to the marshal of said district to execute, and make it returnable to 
the October term of said court, A. D. 1888. 

SHUMAN & DEFREES, 
Plaintiffs’ Attorneys. 
To WM. H. BRADLEY, lisq., O/ rk, 
Chieagqo, Aug. 6th, 1888. 


(Endorsed :) Filed Aug. 6, 1888. Wm. H. Bradley, clerk. 
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2 ANTHONY F. SEEBERGER VS. JOHN V. FARWELL ET AL. 


3 Bond for costs. 
UnitTep Srates of AMERICA, 
Northern district of Illinois, ss : 


Circuit court, October term, A. D, 1888. 


JOHN V. FARWELL ET AL. 
vs, . In law. 
ANTHONY IF. SEEBERGER, COLLECTOR, ETC. 


We enter ourselves security for costs in this cause and raga to pay 
all costs which may accrue to the opposite party in this action, or to any 
of the officers of this court; and in default of payment by the plain- 
tiffs of any costs ordered or adjudged to be paid by them we hereby agree 
and stipulate that execution nay issue against our property for any costs 
taxed against plaintiffs. Dated this 6th day of August, A. D. 18838. 

SHUMAN «& DEFREES. 


(Endorsed :) Filed Aug. 6, A. D. 1888. Wm. H. Bradley, clerk. 


4 On the same day, to wit, en the sixth day of August, 1888, 

there issued out of said clerk’s office a writ of summons in said 
entitled cause, which said writ, together with the return of the marshal 
endorsed thereon, is in the words and figures following, to wit: 


Summons, 


Crrevuir Court oF THE UNITED STATES OF AMERICA. 
Northern district of Illinois, ss : 


The United States of America to the marshal of the northern district of 
Illinois, greeting : 


We command you to summon Anthony F. Seeberger, collector of cus- 
toms for the port and district of Chicago, if found in your district, to be 
and appear before our judges of our circuit court of the United States for 
the northern district of Illinois, on the first day of the next term thereof, 
to be holden at Chicago, in the district aforesaid, on the first Monday of 


October next, to answer unto John V. Farwell, Charles B. Farwell, John 
V. Farwell, John K. Harmon, and John T. Chumasero, copartners 

as John V. F sede & Co., of a plea of trespass on the case upon prom- | 
ises to their damage, as is alleged, of five thousand dollars, and have you A, 


then and there this writ. 
Witness the Hon. Samuel F. Miller, Acting Chief Justice of the 
Supreme Court of the United States of America, at Chicago, afore- 
5 said, this sixth day of August, in the year of our Lord one thou- 
sand eight hundred and eighty-eight, and of our Independence the 
113th year. 
[SEAL. ] Wa. H. BRADLEY, 
Ch rk. 
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ANTHONY F. SEEBERGER VS. JOHN V. FARWELL ET AL. 3 
Marshals return. 


I have served the within writ by reading the same to and within the 
presence and hearing of Anthony IF. Seeberger, collector of customs for 
the port and district ot ¢ ‘hicago therein named on the 6th dav ot August, 


[S8s. 
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Yr. HH. MARSH. 
U.S. Marshal. 


by Geo. N. JONES, 
Deputy. 


endorsed :) iled Lug. 6, A. |), LSSS., Wom. H, Brad 


ley , clerk. 


Afterward to wit: On the ninth day of August, 1888, came the defend- 
ant, by his attorney, and filed in said clerk’s office, his appearance in said 
entitled cause, which said appearance is in the words and figures follow- 
Ing’, tO WIL: 


Appearance. 
['nited States cireuit court. northern district of Illinois. 


Jno. V. FARWELL ET AL., 
ve, No. 21081. Assumpsit. 
A. F. SEEBERGER, COLLECTOR, ETC. | 


6 The appearance of Anthony I. Seeberger, coll., defendant in 
this cause, is hereby entered by his attorney. 
W. G. Ewrmne, 
United States A ttorney. 


(Endorsed:) Filed Aug. 9, 18388. Wm. H. Bradley, clerk, 


Afterward to wit: On the twenty-first day of August, 1888, came the 
plaintiffs, by their attorneys, and filed in said clerk’s office their declara- 
tion in said entitled cause, which said declaration is in the words and 
figures following, to wit: 


dD eclaration. 


Unrrep STATES OF AMERICA. 
Northern district of Tllinois. 8S ? 


In the United States cireuit court for tie northern district of Illinois. 


To the October term, 1888, John V. Farwell, Charles B. Farwell, John 
V. Farwell, jr., John K. Harmon, and John 'T. Chumasero, copartners, 
doing business under the firm name and style of John V. Farwell & Co., 
plaintiffs in this suit (which is a suit arising under the revenue laws of the 
United States, and is brought to recover duties claimed by the plaintiffs 

to have been illegally exacted of them and by them paid under pro- 
7 test), by Shuman & Defrees, their attorneys, complain of Anthony 

F. Seeberger, collector of customs for the port and district of Chi- 
cayo, defendant herein, who was summoned, ete., of a plea of trespass on 
the case on promises. 


EA 
* 


we". 


ORE OIE 5 CE BROT TT ae ee a 


SP eye TT IE a 
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For that whereas, the said plaintiff heretofore to wit: On the first day 
of August, in the year of our Lord one thousand eight hundred and eighty- 
eight, at to wit, the northern district of Illinois, made payment to the said 
defendant collector, as aforesaid, of a certain large sum of money to wit, 
the sum of five thousand dollars and ——- cents, lawful money of the 
United States, as duties under protest and in order to obtain possession 01 
certain dress woods of eotton, we... com posed in part of wool. NC.., yy [. 
365, merchandise imported into the United States for them, the said plain- 
tiffs, entered for consumption at the customhous at the }) rt of Chicago, 
in the district aforesaid, under the charge and control of the said defend- 
ant as such collector; and the said plaintiffs aver that said sum of money 
above specified, so paid to the said defendant, as aforesaid, as duties as 
afuresaid, was in excess of the amount of duties authorized by the laws of 
the United States to be levied, collected and paid upon the merchandise 
aforesaid, and was by the said defendant col.ector, illegally demanded and 
exacted of and from the said plaintiffs. 

And the said plaintiffs aver that within ten days after the ascertainment 

and liquidation of the duties upon the merchandise aforesaid, by 
8 the proper officers of the customs they, the said |) jlaintiffs, bet ng 

dissatisfied with the decisionof the said coll ctor, gave notice In writ- 
Ing to the said defendant. as collector, setting forth therein distinetly and spe- 
cifically the ground of their, the said plaintiffs, objections thereto, and that 
within thirty days after the date of the said ascertainment and liquidation 
as aforesaid, the plaintifis appealed to the Secretary of the Treasury of the 
United States. 

And the said | aintitts aver that the decision of the said Secretary Ol 
the Treasury has been had on said appeals and that this suit has been 
brought within ninety days after the decision of the said Secretary of the 
Treasury on such ap peals. 

By means whercof, and by force of the statute of the United States in 
such case made and provided, the said defendant became liable to pay to 
the said plaintiffs the sum of five thousand dollars and cents, law- 
ful money as aforesaid, so illegally demanded of and under protest paid 
by the said plaintiffs as aforesaid, and being so liable the said defendant 
afterwards, to wit, on the day and year and at the district aforesaid, in 
consideration thereof undertook and then and there faithfully promised 
the said plaintiffs well and truly to pay to the said plaintiffs the said sum 
of money when he, the said defendant, should be thereunto afterwards re- 

quested. 
i) And whereas also the said defendant afterwards, to wit, on the 

same day and year and at the place last aforesaid, became and 
was indebted to the said plaintiffs in the further sung of five 1 
dollars, like lawful money, as aforesaid, for money by the said defendant 
before that time had and received to and for the use of the said plaintiffs ; 
and being so indebted the said defendant afterwards, to wit,on the day 
and year and at the district last aforesaid, in consideration thereof, under- 
took and then and there faithfully promised the said plaintiffs well and 
truly to pay unto the said plaintiffs the said sum of money last mentioned 
whenever the said defendant should be thereunto afterwards requested, 

Nevertheless the said defendant (although often requested, ete.) has not 
paid the said several sums of money above specified, or any or either of 
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them or any part thereof, to the said’ plaintiffs; but to pay the same or 
any part thereof, to the said plaintiffs the said defendant hath hitherto 
wholly neglected and refused, and still does so neglect and refuse, to the 
damage of the said plaintiffs in the sum of five thousand dollars, and 
therefore the said plaintiffs bri oy their suit. VC, 
SHUMAN & DEFREES, 
/ laintiffs’ Attorneys. 
Kendorsed :) Filed Aug. ZI, 18388. Wim. H Bradley, clerk. 


LO Afterward, to wit. on the first dav of June. I889. came the de- 

fendant. by his attorney, and filed in said elerk’s othee his plea in 
said entitled cause, which said plea is in the words and figures following, 
to wit: 


Pi fl, 


In the eireult court ot the United States of America tor the northern dis- 
trict of Illinois, northern division, Mav term, 1889. 
ANTHONY IF, SEEBERGER, COLLECTOR, &C., ) 
ats. No. 21031. Assumpsit. 
JOHN V. FARWELL ET AL. 

And the said Anthony F, Seeberger, collector, Wt’., defendant, by Wil- 
liam G. lewing, United States attorney for this district, his attorney, comes 
and detends. CTL... when. etc,, aud Says that it dick ite) undertake or promise 
in manner and form as the said plaintiffs have above thereot complained 
against him, and of this the said defendant puts himself upon the country, 
etc’. 

WittraAm G. EwIne, 
l’. S. Attorney, for Defendant. 

(Endorsed :) Filed June 1, 1889. Wm. H. Bradley, clerk. 

1] Afterward, to wit, on the twelfth day of June, 1889, there was 

filed Wn said clerk’s othee il stipulation in said entitled Calise, which 
said stipulation is in the words and figures following, to wit : 

Stipulation. 
['nrrep STATES OF AMERICA. 
North “yi District of [llinois, SS ? 

[In the circuit court of the United States for the northern district of Illinois. 

JOHN V. FARWELL ET AL. 

re. -Gen. No. 21081. 

ANTHONY F. SEEBERGER, COLLECTOR, &C., } 

It is hereby stipulated that the above-entitled cause may be submitted 

to the court for trial without a jury, a jury being hereby expressly waived. 
SHUMAN & DEFREES, 
Attorneys for Plaintiffs. 
W. G. EwLnea, 
{/ Ss, Attorney, for Defendant. 

(Endorsed :) Filed this 12th day of June, A. D.1889. Wm. H. Brad- 

ley, clerk. 
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12 Afterward, to wit: On the fifteenth day of June, in the adjourned 

May term of said court, 1889, in the records of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, district 
judge, is the following entry, to wit: 


Crde;. 
JOHN V. FARWELL ET AL. 
Ne Assumpsit. 
AnTHONY F. SEEBERGER, COLLECTOR, & } 
Now come the parties by their attorneys, and Ipon issue joined herein 


by agreement of the parties as per stipulation filed they waive the inter. 
vention of a jury and for trial put themselves upon the court, and after 
hearing the evidence and the arguments of the counsel, the court takes the 
same under advisement. 


13 Afterward, to wit: On the 18th day of July, 1889, there was 

filed in the said clerk’s othe the opinion of Judge Blodgett In said 
entitled cause, which said opinion is in the words and figures following 
to wit: 


Opinion. 
In the circuit court of the United States for the northern district of Illi- 
nois. 
JoHN V. FARWELL ) 
vs. | 


“ July 18. 1889 
AntTHoNY F. SEEBERGER, COLLECTOR OF CUS- = 


toms, 


BLoODGETT, J.: 

Plaintiffs imported a quantity of women’s and children’s dress goods, 
composed mainly of wool and weighing less than four ounces to the square 
yard, upon which the collector imposed a duty of 9 cents per square yard 
and 40 per centum ad valorem, under paragraph e, of clause 365 of Hevl’s 
arrangement of the act of March 3, 1883; the plaintiff insisting that said 
goods were composed in part of wool and part cotton, and dutiable under 
paragraph a and b of said clause 365 at 5 cts. per square yard and 35 
per centum ad valorem, paid said duties under protest, appealed to the 
Secretary of the Treasury, by whom the action of the collector was affirmed 
and brought this suit in apt time to recover the excess of duties so 

paid, 
14 The proof shows that the goods in question are women’s and 
children’s dress goods ; that they are composed mainly of wool ; that 
there is about 6 per cent. of cotton carded into the wool from which the 
warp of said goods is spun, and that there is no cotton in the filling of the 


goods. The proof also shows that this mixture of cotton in the warp of 


the goods was made purposely to secure the classification of the goods as com- 
posed in part only of wool. There is proof in the case also tending to show 
that the mixture of the cotton with the wool in the warp adds to the strength 
and firmness of the goods, and makes them less liable to shrink ; but my 
conclusion is that one of the witnesses for the plaintiff honestly and frankly 


— _ mmemngggen — AR rn 
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stated the facts in the case when he said from the witness stand “that he 
understood the object of mixing the cotton with the wool was to secure a 
lower classification for the purpose of assessment for duties.” 

The goods contain no separate threads composed entirely of cotton or 
other material than wool, but all the cotton in the woods 1s carded into and 
made a part ot the yarns com posing the Wary). 

The collector in classifying the gouds evidently assumed that the purpose 
Ol mixing thie COLTON with the wool was to secure a low classification, and 

assumed also that so smalla quantity of cotton would not materially 
15 change ; the character ot the rood: a ren ndise when ottered for 

“ ile tO consume TP and theretore looke Lt | (oil t hie eont ntiou of the 
plaintiil for a lower classification as an attempt to defraud the revenue and 
accordingly imposed the higher duty under paragraph e of the same clause 
of the customs act. 

Congress having made special provision for a lower rate of duty upon 
goods when composed 1p part of wool without naming how much of other 
material should enter into their composition in order to secure such lower 
rate of duty, Lam of opinion that manufacturers and importers have the 
right to adjust themselves to this clause of the tariff and to manufacture 
these goods with only a small percentage of cotton for the purpose of 
bringing them specifically within paragraphs a and b of clause 365, and 
making them dutiable at the low rate contended for. 

The policy which dictated the revision of the tariff laws by the act of 
March 3, 1883, was evidently to secure a reduction of duty upon many 
articles, and to that end this clause was adopted specifically, making low- 
priced goods, com posed only iD part of wool, dutiable ata lower rate, 

The court has nothing to do with the policy of Congress further than 
to construe their acts as far as possible according to the intention of the 
legislators as it can be gathered from the law itse]f, and it seems very 

clear to me that the purpose in enacting this provision was to 
16 admit certain grades of woolen goods. with any mixture of ma- 

terial which should cheapen them, at a lower and reduced rate of 
duty. 

The proof shows that the goods in question contain so small an amount 
of cotton that the ordinary dealer in them and the ordinary examiner 
would not detect the cotton without a close and careful examination ; but 
I do not see that this changes the legal right of the plaintiff to bring his 
goods within the operation of the clause involved by the admixture of 
even a small percentage of cotton if he can do so, and I can not see why 
goods made of ninety-four per cent. in bulk of wool and six per cent. in 
bulk cotton do not fairly come within the description of goods composed 
in part of wool. 

| therefore am of opinion that the collector should have classed these 
goods at the rate of duty contended for in the protest. 

SHUMAN & DEFREES, 
For Plaintiff. 
W. G. EwIna, & 
U.S. Dist. Atty. 
G. H. HARRIs, 
Asst. U. S. Alty., for Defendant. 


(Endorsed :) Filed July 18,1889. Wm. H. Bradley, clerk. 
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17 On the same day, to wit, on the eighteenth day of July, in the 
July term of said court, 1889, in the record of the proceedings 


thereof in said entitled cause, before Hon. Henry W. Blodgett, district 


judge, is the following entry : 
Judgm nu. 


JOHN V. FARWELL. CHARLES B. FARWELL. ) 
John V. Farweli, jr., John K. Harmon, and 
John : (*humas ro, \ssumpsit 


ANTHONY F. SEEBERGER, COLLECTOR, &e 


The court having econsidered, and being now fully advised upon the 
matters herein, finds the issues for the plaintiffs and assesses their damages 
at three thousand two hundred and sixty-five dotlars and sixty-six cents, 
with interest th: reon, from time of payment. 

[t is thereupon considered and adjudged by the court that said plaintiffs 
do have and recover of said defendant the said sum of three thousand two 
hundred and sixty-five dollars and sixty-six cents, their damages, with in- 
terest thereon from time of payment, together with their costs in this be- 
half, amounting to twenty-three dollars and sixteen cents. 

And the court finds that there was probable cause for the acts done herein 

by said defendant, and orders that execution do not issue herein. 
18 On the hearing of said cause, the following exceptions were taken 

and were allowed by the court, and made of record, which said ex- 
ceptions are in the words and figures following, to wit 


Defendant's hill of exceptions. 


In the cirenit court of the United States of Ameriea for the northern 
district of Illinois, northern division. 


JOHN V. FARWELL ET AL. 
re, 


% 7 
ANTHONY F. SEEBERGER. COLLECTOR. &C.. } 


| Assumpsit. Gen. No. 
210231. 


Be it remembered, that upon the trial of this cause the plaintiffs, to main- 
tain the issue 7, their side, introduced the following testimony 
The testimony of James 8S. Andrews, a witness ¢ alled on behalf of the 
plaintiffs, tended to show that the goods in question in this suit were valued 
at less than twenty cents per square yard ; that they. weighed less than four 
ounces pe r Squi ire ’ yard: the at they were com posed of cotton and wool ; 
that they were commerci: ally known as beiges; that they were classed and 
used as women’s and children’s dress goods ; that they contained and were 
bought upon the representation that they did contain about five or six per 
centum of cotton ; that there was a commercial reason for the in- 
19 troduction of the cotton, the same being the fact that the goods 
would not shrink so much as they would if they had been all wool ; 


that the cotton in the goods had been mixed with the wool, that is, the 


cotton and wool had been carded together; that the mixture of cotton and 
w ol occurred only in the warp of the goods, and that the filling of the 
goods in question was all wool. 
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The testim my of FE. F. Warnoek, a witness called on behalf of the 
piaintiffs tended to show that the witness was an experienced salesman In 
the establishment of the plaintiffs; that he was familiar with the class of 
goods in question in this suit, and could tell what were the component 
materials of such goods: that he had bought the woods in question for the 
plaintiffs Prowl “amples ; that the voods in question were composed ol 
eotton and wool: that the cotton was earded in with the wool ; that the 

: . 


‘F iwi CTT »} 
_ . 


Treen) five to SIX per centuint ot cotton: that there were 


no threads of tt COTTOL in) the coods : that there was no cotton in the fill- 
ing : that th eotton was found only in th warp ; that the filling was 
COMPOS dof wool: that there were no threads in the eoods not necessary 
to their prop truecture, or to make them firm tabries and merchantabl 
woods: that roods in question had no selyvedwed edges : that the eot- 


u 
af > ’ ’ * . 

tou Lil Lie (ron nis Picidad Lae etiect (>i strengtnening ’ 

them weur better * that the cotton tm the rOOdS Wilts nol apprecia- 


() hle by ordinary LeSLS : tliat witness woul | have to use acid to dis- 


| 
he goods and making 


cover the presence of cotton, though som might detect it by the 
LOuUCE : that th coods passed is all Woo! rOOdS : that it ordinarily COSTS 
more to manufacture the goods in question of part cotton than it would to 
make them entirely of wool; and that the reduction of duty on account of 
the goods being of part cotton, if they shouid be admitted at the lower 
rate, would more than compensate for the additional cost of manufacture 
The testimony of Henry L. Tollman, a witness on behalf of the 
plaintiffs, tended to show that witness was a microscopdst expert ; that 
witness had ipacde microscopical and chemical examinations of the woods 
in question, and found the filling to be of wool, and the warp to be 
partly of cotton, the cotton being generally carded in with the wool, 
but in a few instances apparently felted on after spinning; that witness 
found no threads in the voods in question composed wholly of any 
other material than wool; that the percentage of cotton in the goods 
ranged trom five to seven ‘u rcentum ; that there were no more threads 
in the warp of the goods than necessary to make a light, easily yielding 
fabric: and that the introduction of the cotton in the warp or threads run- 
ning lengthwise had the effect of preventing the goods from stretching, as 
cotton stretches less than wool. 
The testimony ot Sidney W. Rice. a witness called on behalf of 
21 the plaintiffs, tended to show that the witness was an experienced 
buyer and seller of dress goods, employed in the dress goods de- 
partment of the plaintiffs, and that he was familiar with the class of goods 
in question in this suit; that the goods in question had been bought from 
the manufacturers by samples, and had not been manufactured specially 
tor the plaintiffs upon their order ; that at the time they were purchased 
they were staple woods in the market and were sold all over America : 
that the goods had been invoiced to the plaintiffs as mixed goods com- 
posed of cotton and wool; and that the goods had been purchased as mixed 
goods becauss the introduction of the cotton would change the classification 
of the goods to the advantage of the purchaser, though, as witness believed, 
such introduction of cotton would not be of any material advantage to the 
goods as to their merghantability ; and further that the goods had been 
represented to contain about ten per centum of cotton in warp, making 
about five per centum to the square yard. 
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And that thereupon the court amongst other things made the following 
special finding of fact: 


Special try) 


('NITED STATES OF AMERICA, 


y j ye ° ae i 
No) lhern diatpict OO] gif IOtS. 8. 


- 7 . j | - ' i 4 | 4 | : ; .- 4 
In the eireuit eourt of the [ nited States for th nortnern district Ol 


99 Joon V. FARWELL ET AL. 
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Or customs, 


(ome noVW the parties, and this sul t Ving been submitted to the 
court for trial, without a jury, a jury having been expressly waived by 
stipulation in writing filed herein, and the court having heard the evi- 
dence and arguments of counsel, finds the facts specially as follows: ‘That 
prior tO the commencement of this suit, the plaintiffs imported and el- 
tered at the customhouse, in the port and district of Chicago, in the 
northern district of Iilinois, certain women’s and children’s dress goods, 
composed of wool and cotton valued at less than twenty cents per square 
vard, and weighing less than 4 ounces to the square yard, upon which 
said merchandise the plaintiffs paid a duty of nine cents per square yard 
and forty per centum at valorem, assessed by the defendant, collector of 
customs, under Schedule K, section 2502, act of Mareh 3, 1883, as 
women’s and children’s dress goods, composed in part of wool , 
with threads of other materials introduced for the purpose of changing the 


= 


classification * * * (565 T. P., new). That for the purpose of 


obtaining possession of said merchandise, the plaintiffs under protest paid 
to the defendant, as such collector, the duties demanded of them. 

23 That within ten days after the ascertainment and liquidation of 
the duties upon the merchandise in question, by the proper officers 

of the customs, the plaintiffs gave notice in writing to the collector, 


defendant, setting forth therein distinctly and specifically the grounds of 


their objection to the payment of the duties assessed upon said merchan- 
dise, and within thirty days after such ascertainment and liquidation of 
the duties, es aforesaid, the plaintiffs duly appealed therefrom to the Sec- 
retary of the Treasury. 

That in such protests and appeals the plaintiffs claimed said merchan- 
dixe should be assessed a duty of five cents per square yard and thirty- 


+?) 


five per centum ad valorem, under Schedule K, section 2502, act of 


x * * 


March 3, 1883, as women’s and children’s dress goods com- 
posed in part of wool * * * valued at not exceeding twenty cents 
per square yard, and weighing less than four ounces to the square yard, 
(365 T. P., new). 

That the decision of the Secretary of the Treasury was had on said ap- 
peals adversely to the claim of the plaintiffs, and this suit was brought 
within ninety days after such decision of the Secretary of the Treasury 
on such appeals to recover the alleged excess of duties, amounting to 
$3,265,559... 


«% 
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And the court further finds from the proof— 

— the goods in question are composed of wool and cotton, the 

‘otton being carded in with the wool, from which the yarn compos- 

24 ing the warp of said goods is spun, the ‘re being about 6 per cent. of 

ecotton mixe “«l with the wool. as aforesaid. so that the eeadhaine uae 

posed of about 94 per cent. in quantity of wool, and 6 per cent. in quan- 
tity of cotton. 

be And the court further finds from the proof that said cotton is mixed 

th the wool from which the yarn composing the warp of said goods Is 
spun, for the purpose of securing the classification of said goods under 
clause aand b, in paragraph 365, of Heyl’s arrangement of said act of 
March 3, 1883, and that the ordinary examiner of said goods would not 
detect the cotton without careful examination. 

That said goods have no selvedges of different material from the 
by uly thereot. and there are no threads or Yarns Ol said trey “ls made WW holly 
of cotton, or other material than wool. 

4. That it costs slightly more to manufacture said goods with the said 
mixture than it would to make them all of wool. 

I therefore find that the goods in question are composed in part of wool 
and part of cotton, weighing less than 4 ounces to the square yard, and 
valued at not exceeding 20 cents per square yard, and find the issues for 
the plaintiffs and assess their damages at $3,265,%°., with interest from 
the dates of the various payments. 


( kendorsed a iled July LS, IS8o, Wm. H. Bradley, clerk. 


IF To which said conclusions of law by the court, the defendant, by 

his counsel, tnen and there duly excepted and tendered this, his 

bill of exceptions, which he prays may be signed, sealed, and enrolled and 
made a part of the record, and the same is done accordingly. 

|SEAL. | H. W. BLopGerrt, 

Jude. 


(Endorsed :) Filed July 18, 1889. Wm. H. Bradley, Clerk. 


26 NORTHERN District oF ILLINOts, 

I, William H. Bradley, clerk of ts circuit court of the United 
States for the northern district of Illinois, do hereby certify the above and 
foregoing to be a true and correct transcript of the record of all the pro- 
ceedings had in said court in the cause wherein John V. Farwell, Charles 
B. Farwell, John V. Farwell, jr., John K. Harmon, and John T. Chuma- 
sero, copartners as John V. Farwell & Co., are plaintiffs, and Anthony 
F’. Seeberger, collector of customs for the port and district of Chicago, is 
defendant as the same appears from the records and files of said court now 
remaining in my custody and control. 

In testimony whereof, | have hereunto set my hand and affixed the seal 
of said court at my office in Chicago, in said district, northern division, 
this twenty-eighth day of February, 1890. 

[SEAL. | Wa. H. BraDLey, 
Clerk. 
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27 UNITED STATES OF AMERICA. 
Northern district of Illinoia, ss: 


The United States of America, to the judves of the cireuit court of the 
United Siates for the northern district of I llinots, greeting : 


Because mn the record and proceedings, iis also in the rendition ot a 
judgment in a plea which is before you in said cireuit court between John 
V. Farwell, Charles Bb. Farwell, John V. Farwell, jr., John K. Harmon, 
and John T. Chumasero, copartners, as John V. Farwell & Co., and An- 
thony I’. Seeberger, collector of customs for the port and district of Chi- 
Cayo, in an action of assumpsit a manitest error hath happened to the great 
damage of the said Anthony IF. Seeberger, collector of customs for the 
port and district of Chicago, as by his complaint appears, and it being fit 
that the error, if any there has been, should be duly corrected, and full 
and speedy justice done to the parties aforesaid in this behalf. you cine 
hereby commanded if judgment be given therein, that then, under your 
seal, distinctly and openly, you send the record and proceedings aforesaid 
with all things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Washington 
on the second Monday of October, A. LD. 1890, in the Supreme Court to 
be then and there held; that the record and proceedings aforesaid being 
inspected, the said Supreme Court may cause further to be done therein to 
correct that error, what of right and aceording to the law and custom of 
the United States should be done. 

Witness the Hon. Melville W. Fuller, Chief Justice of the Supreme 
Court of the United States, this 3rd day of February, in the year of our 
Lord one thousand eight hundred and ninety, and of the Independence of 
the United States the 114th year. 

[ SEAL. | Wa. H. Brap.ey, 

Clerk: of thre erreuit court oO; thre l nited Slates 
Jor the northern district of lilinois. 


(I ndorsed :) Supreme Court of the United States. Anthony F. See- 


berger, collector of customs for the port and district of Chicago, plaintiff 


in error, vs. John V. Farwell, Charles B. Farweil, John V. Farwell, jr., 
John K. Harmon, and John T. Chumasero, copartners, etc., defendants 
in error. Writ of error. Copy deposited for the defendant in error in 
the clerk’s office, US. northern district of I)linois. 


28 UNITED STATES OF AMERICA, 
Northern district of Illinois, ss: 


To John V. Farwell, Charles B. Farwell, John V. Farwell, junior, John 
K. Harmon, and John T. Chumasero, copartners, as John V. Farwell 
and company, greeting : 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington, on the second 
Monday of October, A. D. 1890, pursuant to a writ of error, filed in the 
clerk’s office of the cireuit court of the United States for the northern dis- 
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trict of Illinois, wherein John V. Farwell, Charles B. Farwell, John V. 
Farwell, junior, John K. Harmon, and John T. Chumasero are plaintiffs, 
and Anthony F. Seeberger, collector of customs for the port and district 
of Chicago is defendant, to show cause, if any there be, why the error 
mentioned should not be corrected and speedy justice should not be done 
to the parties in that behalf. 
Witness the Hon. Henry W. Blodgett, judge, this twelfth day of Feb- 
ruary, in the year of our Lord one thousand eight hundred and ninety. 
Hi. W. BLopGerr, 
Judge. 
Service accepted. 
Percy L. SHUMAN, 
Att'y for Def’ts in Error. 
2~12~'90. f. 


(Indorsed :) 21031. Supreme Court of the United States. John V, 
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IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
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BRIEF FOR THE PLAINTIFF IN ERROR. 


This case is, in almost every respect, like the case of 
Magone vs. Luckemeyer, No. 880, on the docket, and the 
two cases are by agreement of parties to be heard to- 
gether. The only difference between the two cases is 
that this one was tried to the court, and the Luckemeyer 
case was tried toa jury. The cotton in the present case 
seems to have made up from 4 to 6 per cent. of the cloth, 
while in the Luckemeyer case it was only from 14 to 3 


per cent. In both cases, however, the ordinary dealer 
could not detect the presence of the cotton in the cloth, 
and a microscopic or chemical examination seems to 
have been necessary to make the fact known upon 
which these cases rest. The findings of Judge Blod- 
gett are as follows: 


1. That the goods in question are composed of 


wool and cotton, the cotton being carded in with the 


wool, from which the yarn composing the warp of 
said goods is spun, there being about 6 per cent. of 


cotton mixed with the wool, as aforesaid, so that 
the goods are composed of about 94 per cent. in 


quantity of wool, and 6 per cent. in quantity of 


cotton. 

2. And the court furtber finds from the proof that 
said cotton is mixed with the wool from which the 
yarn composing the warp of said goods is spun, for 
the purpose of securing the classification of said 


goods under clause a and b, in paragraph 365, of 


Heyl!’s arrangement of said act of March 3, 1885, 
and that the ordinary examiner of said goods would 
not detect the cotton without careful examination. 

3. That said goods have no selvedges of different 
material from the body thereof, and there are no 
threads or yarns of said goods made wholly of cot- 
ton, or other material than wool. 

4. That it costs slightly more to manufacture said 
goods with the said mixture than it would to make 
them all of wool. 

I therefore find that the goods in question are 
composed in part of wool and part of cotton, weigh- 
ing less than 4 ounces to the square yard, and valued 
at not exceeding 20 cents per square yard, and find 
the issues for the plaintiffs and assess their damages 
at $3,265.66, with interest from the dates of the 
various payments. 
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ASSIGNMENT OF ERROR. 

| The only assignment of error is that on the foregoing 
sg findings judgment should*have been given for the de- 
fendant Collector Seeberger instead of for the plaintiffs 
Farwell. | 

The two propositions upon which the Government 
rests its contention that there should be a reversal in 
the Luckemeyer case, stated in the brief therein filed, 
have equal application to the present case; and it is not 
deemed necessary to do more than simply to refer to 


. i that brief. 
| Wm. H. TAFT, 


Solicitor-General. 
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on STATEMENT OF CASE. 
Ne +9 
Es: ry ~ . . . . 

Pe 1. The defendants in error, being plaintiffs below, recov- 
ae . : on . es I” wh : 
tel ered a judgment (folio 17) for $3,265.66 upon the special 
| finding of facts made by the judge (folios 22, 23, 24) that 
Fa such amount had been illegally exacted from them by the 

& yh! ~~ -« ° .* 7 . 
+4 collector of the port of Cnicago, now the plaintiff in error. 


2. The case arose upon an importation (folios 22, 23, 24) of 


certain women’sand children’sdress goods, valued at less than 


20 cents per square yard and weighing less than 4 ounces per 


square yard, composed of wool and cotton, the cotton being 
carded in with the wool from which the yarn composing 
the warp of said goods is spun, there being about 6 per cent. 
of cotton mixed with the wool, so that the goods are com- 
posed of about 94 per cent. in quantity of wool and 6 per 
cent. in quantity of cotton, dutiable under Schedule “ Kk,” 
paragraph 365, of the tariff act of March 5, 1883, section 
2502. The plaintiffs claimed said goods should be assessed 
a duty of 5 cents per square yard and 35 % ad valorem, 


under Schedule “ K,” section 2502, act of March 3, 1883, as 


women’s and children’s dress goods * * * composed in 
partof wool, * * * valued at not exceeding 20 cents 


per square yard and weighing less than 4 ounces to the 
square yard (folio 23). 

The collector of customs classified the goods as women’s 
and children’s dress goods composed in part of wool, * . 
with threads of other materials introduced for the purpose 
of changing the classification * (paragraph 365e, 
Schedule “Kk ”), and held that they were dutiable at the 
rate of 9 cents per square yard and 40 % ad valorem. The 
importers paid the duty assessed by the collector and filed 
a timely protest against the decision of the collector. They 
also filed timely appeals to the Secretary of the Treasury, 
who rendered his decisions adversely to the claim of the 
plaintiffs, and this suit was brought within apt time after 
such decision of the Secretary of the Treasury on such ap- 
peals to recover the alleged excess of duties illegally ex- 


acted. 


3. The facts as to the character of the goods are contained 


in the special finding of Blodgett, J. : 


a 
J 


(1.) That the goods in question are composed of 
wool and cotton, the cotton being carded in with the 
wool from which the yarn composing the warp of 
said goods is spun, there being about 6 per cent. of 
cotton mixed with the wool, as aforesaid, so that the 
gouds are composed of about 94 per cent. in quantity 


of wool and 6 per cent. in quantity of cotton. 


(2.) And the court further finds from the proof 
that said cotton is mixed with the wool from which 
the yarn composing the warp of said goods is spun 
for the purpose of securing the classification of said 
goods under clause a and bin paragraph 365 of Heyl’s 
arrangement of said act of March 3, 1883, and that 
the ordinary examiner of said goods would not detect 


the cotton without careful examination. 


(3.) THAT SAID GOODS HAVE NO SELVEDGES OF DIPF- 
FERENT MATERIAL FROM THE BODY THEREOF AND 
THERE ARE NO THREADS OR YARNS OF SAID GOODS 
MADE WHOLLY OF COTTON OR OTHER MATERIAL THAN 


WOOL. 


(4.) That it costs slightly more to manufacture said 
goods with the said admixture than it would to make 


them with wool. 


4. No exceptions were taken during the progress of the 


trial to the rulings of the court by either side. 


5. The defendant below took exception (folio 25) to the 


conclusions of law by the court, and the record contains the 


bill of exceptions, consisting of a summary of the plaintiffs’ 
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testimony in the case, the special finding of facts, and the 


conclusion of law excepted to by the defendant (folios 18-25). 


6. The transcript of the record contains a copy of the 
opinion rendered by the judge and filed in the cause, which 
is somewhat more elaborate than the special finding of facts 


(folios 13-16). 


7. The case was submitted to the court for trial without 
a jury, a jury being expressly waived by written stipulation 
filed (folio 11). 

In his opinion (folio 15) the court says: “ The collector, in 
“ classifving the goods, evidently assumed that the purpose 
“of mixing the cotton with the wool was to secure a low 
“ classification, and assumed also that so small a quantity 
“ of cotton would not materially change the character of the 
“ goods as merchandise when offered for same to consumers, 
“and therefore looked upon the contention of the plaintiff 
“ for a lower classification as an attempt to defraud the reve- 
“nue, and accordingly imposed the higher duty under para- 
“graph e of the same clause of the customs act. Congress 
“ having made special provisions for the lower rate of duty 
“upon goods when composed in part of wool, without nam- 
“ing how much of ether material should enter into their 
“composition, in order to secure such lower rate of duty, | 
“am of opinion that manufacturers and importers have the 
“right to adjust themselves to this clause of the tariff and 
“to manufacture these goods with only a small percentage 


“of cotton for the purpose of bringing them specifically 


“ within paragraphs a and 6 of clause 365 and making them 
“ dutiable at the low rate contended for.” 


. 
* 


-~ 


- 


- 
- 


- 
a 


- 


- 


- 
- 


© 
- 


- 


~ 


— 


[In a prior paragraph of the opinion the court had stated: 
The goods contained no separate threads composed entirely 


of cotton or other material than wool, but all the eotton 


‘in the goods is carded into it and madea part of the yarns 


composing the warp.” The opinion continues: “ The court 
has nothing to do with the policy of Congress further than 


to construe their acts as far as possible, according to the 


‘intention of the legislators as it can be gathered from the 


law itself, and it seems very clear to me that the purpose 
In enacting this provision was to admit certain grades of 


woolen goods with any mixture of material which should 


‘cheapen them, at. a lower and reduced rate of duty. 


“The proof shows that the goods in question contained 


‘so small an amount of cotton that the ordinary dealer in 


them and the ordinary examiner would not detect the 
cotton without a close and careful examination, but I do 


not see that this changes the legal right of the plaintiff to 


‘bring his goods within the operation of the clause involved 


“ by the admixture of even a small percentage of cotton, if 


- 
- 


- 


he can do so,and I cannot see why goods made of 94 per 


‘eent. in bulk of wool and 6 per cent in bulk of cotton do 


“ not fairly Comme within the description of QO yds com posed 


- 


‘ 


‘in part of wool.” 


8 While counsel for the defendants in error do not think 


that the practice adopted by the counsel for the Government 


i! 


: the court below, of preparing a bill of exceptions setting 


out the testimony taken at the trial in a case where the 


court makes a special finding of facts, and in which no ex- 


Ce 


ptions were taken to the rulings of the court in the prog- 


ress of the trial is correct, still, in view of the fact that this 


6 
record contains such a bill of exceptions, we submit that the 
testimony shown in the bill justifies the special findings of 
fact in every particular (folios 19-21). No exception could 
be taken to the conclusion of law. 


Jennison vs. Leonard, 21 Wallace, 307. 


Lathrop vs. Judson, 19 Howard, 66. -_ 
Norris vs. Jackson, 9 Wallace, 128. 
ARGUMENT. 

The paragraph of the law under which the goods in ques- 
tion are dutiable is as follows: 

“Women’s and children’s dress goods, coat linings, Italian 
“cloths, and goods of like description, composed in part of 
“ wool, worsted, the hair of the alpaca, goat, or other animals, 
“ valued at not exceeding twenty cents per square yard, five : 
“cents per square yard, and in addition thereto thirty-five bs 
“per centum ad valorem; valued at above twenty cents per 
“square yard, seven cents per square yard and forty per 
“centum ad valorem ; if composed wholly of wool, worsted, 
“the hair of the alpaca, goat, or other animals, or of a mix- 
“ture of them, nine cents per square yard, and forty per 
“centum ad valorem; but all such goods with selvedges, 
“ made wholly or in part of other materials, or with threads 
“ of other materials introduced for the purpose of changing 
“ the classification, shall be dutiable at nine cents per square 
“yard and forty per centum ad valorem: Provided, That all ale 


“such goods weighing over four ounces per square yard shall 
‘pay a duty of thirty-five cents per pound and forty per 
“centum ad valorem.” (Act March 3, 1883, sec. 2502, sched. 


‘“ K.” ) } 


-_ 
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The clause of the above paragraph under which the col- 
lector classified the goods in question for duty is as follows: 
‘“ Bur ALL SUCH GOODS WITH SELVEDGES, MADE WHOLLY OR 
“IN PART OF OTHER MATERIALS, OR WITH THREADS OF OTHER 
“MATERIALS INTRODUCED FOR THE PURPOSE OF CHANGING 
“ THE CLASSIFICATION, SHALL BE DUTIABLE AT 9 CENTS PER 


‘“ SQUARE YARD AND 40 PER CENTUM AD VALOREM.” 


The court finds, as a matter of fact on this point, as fol- 


lows: 


‘(3.} That said goods hawe no 8e lvedges of different 
material from the body ther of, and there are no THREADS 
or yarns of said goods MADE WHOLLY OF COTTON OR 


OTHER MATERIAL THAN WOOL.” 


The sole question in this ease seems to be whether the 
finding of fact that ‘there are no threads or yarns of said 
goods made wholly of cotton or other material than wool ” 
is broad enough to take the goods out of the proviso in the 
statute for goods “ with threads of other materials.” 

We think it must be conceded by importers that Congress 
intended to provide against the introduction of a few threads 
of cotton or other material than wool into woolen goods for 
the purpose of pretending to bring such goods within the 
class provided for in the first clause of this paragraph, and 
we must admit also that, while the number of threads of 
other materials which would be deemed sufficient to raise 
the presumption that they were introduced for the purpose 
of changing the classification is not specified, Congress in- 
tended by the language used to cover a case, wherein it 


would be manifest to the ordinary business man or customs 
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officer, that the few threads of cotton or other material intro- 
duced into the woolen goods were insufficient to warrant the 
claim that they were thereby commercially changed from 
“woolen goods,” into what are properly known as “ mixed 
goods.” 

It must be, we think, admitted as well on the part of the 
Government, that there was and is nothing in this case to 
indicate an intention on the part of these importers (the de- 
fendants in error) to evade the payment of the highest rate 
of duty upon the goods in question which a proper con- 
struction of this law would justify. There is nothing in the 
case tending to show what proportion of other material than 
wool (of cotton, for instance) may lawfully be introduced 
into dress goods composed in part of wool, in order that they 
may be properly classified as goods “composed in part of 
wool.” It would seem that the finding of the court below 
inust necessarily be followed by this Court, as the court below 
considered that point, and uses the following language in 
the opinion (folio 15) regarding the matter: 

“Tam of opinion that manufacturers and import- 
“ers have the right to adjust themselves to this clause 
“of the tariff, and to manufacture these goods with 
“only a small percentage of cotton for the purpose of 
“ bringing them specifically within paragraphs a and 
“6b of clause 365, making them dutiable at the low 
“rate contended for.” 

“* * * and it seems very clear to me that the 
“ purpose in enacting this provision was to admit cer- 
“tain grades of woolen goods with any mixture of 


“material which should cheapen them at the lower 


“and reduced rate of duty.” 


9) 


The exception of the law is not as to woolen goods with 
other materials, ete., but it specifically applies to woolen 
goods “with threads of other materials introduced,” ete. 


Inasmuch as Judge Blodgett finds that the “ cotton in these 


ge 
goods is carded in with the wool from which the yarn com- 
posing the warp of said goods is spun,” it is apparent that 
he conceived the language of the act of Congress—* threads 
of other materials ”—to mean threads composed wholly of 
other materials, and this seems to be the only reasonable 
construction of the language, when we consider what the 
effect would be upon the first clause of the paragraph, of 
holding that where goods contain threads partly of other 
materials, that fact should take them out of the description 
of “ goods composed in part of wool, dutiable at five cents per 
square yard and thirty-five per centum ad valorem,” and 
cast them in the classification which would make them 
dutiable at nine cents per square yard and forty per 
centum ad valorem. Such a construction would ex- 
clude all goods composed in part of wool and part of 
cotton from the benefits of the lower rate of duty pro- 
vided in the first clause, and would operate so as to 
nullify that clause. This could not have been intended by 
Congress. The language, “ threads of other materials,” we 
submit, means threads composed wholly of other materials, 
and a sufficiently small number of such threads as to indi- 
cate an intention to evade the duty of nine cents per square 
yard and forty per centum ad valorem, while at the same 
time preserving all of the distinctive commercial features of 
all-wool goods. 

[In his finding the court says that “ said cotton is mixed 
with the wool thread from which the yarn composing the 
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warp of said goods is spun, for the purpose of securing the 
classification of said goods under clause a and b of para- 
graph 365,” and by the language of the opinion we are 
forced to the conclusion that the court did not deem such a 
purpose, so manifested, as being within the prohibition of the 
statute, but that the same was a legitimate exercise of busi- 
ness judgment on the part of the manufacturers of these 
goods, and conformable to the intention of Congress, that 
goods of mixed materials, in part of wool, valued at not ex- 
ceeding twenty cents per square yard, should be dutiable at 
five cents per square yard and thirty-five per centum ad 
valorem. 

Whether these goods contained a thread of material other 
than wool is probably a question of fact and not a mixed 
question of law and fuct. It seems to have been so held by 
Lacombe, J., in the circuit court for the southern district of 
New York, as that court, in the case of Luckemeyer et al. vs. 
Magone, collector, submitted to a jury whether threads of 
other materials had been introduced into the goods in ques- 
tion in that case,in the following language (Magone vs. 
Luckemeyer, Oct. term, 1890, No. 880): 


“Has there been introduced into these goods 
“threads of material other than wool or worsted— 
“that is, threads, or threads of other material, not 
“composition or compound thread, composed of wool 
“and other materials, but the thread standing by it- 
“self of material other than wool.” 


That instruction carries with it the legal definition of the 
words of the law, “ threads of other materials.” The New 
York case was tried in March, 1889, and the Chicago case 


—__ 


1] 


was tried in July following. Judge Blodgett, therefore, fol- 


lowed with approval the construction of law adopted by 


Judge Lacombe, and having found that the goods did not 


contain “threads made wholly of cotton or other material 
than wool,” bis conclusion of law was a necessary sequence 
tu the finding of fact in the case. 
We therefore submit that the judgment below should be 
affirmed. 
Percy L. SHUMAN, 


For Defendants in Error. 
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DANIEL MAGONE V8. EDWARD LUCKEMEYER ET AL. i 
l UNITED STATES OF AMERICA, 88: 


The President of the United States to the judges of the circuit court of the 
United States for the southern district of New York, greeting : 


Because in the records and proceedings and also in the rendition of the 
judgment of a plea which is in the said cireuit court before you between 
Edward Luckemeyer, Carl Schefer, and William Schramm, plaintiffs, 
Daniel Magone, defendant, a manifest error hath happened to the great 
damage of said Daniel Magone, plaintiff in error, as by his complaint ap- 
pears. We being willing that the error, if any hath been, should be duly 
corrected, and full and speedy justice done to the party aforesaid in this 
behalf, do command you, if judgment be therein given, that under your 
seal, distinctly and openly, you send the record and proceedings aforesaid, 
with all things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you may have the same at Wash- 
ington on the second Monday of October,‘eighteen hundred and eighty- 
nine, in the said Supreme Court. to be then and there held, that the record 
and proceedings aforesaid heing inspected, the said Supreme Court may 
cause further to be done thereon to correct that error what of right and 
according to the laws an customs of the United States should be done. 

VV itness. the honorable Melville W. Kull ce Chiet Justice ot the said 
Supreme Court, the 4th day of April, in the vear of our Lord one thou- 
sand eight hundred and elghty-nine. 

ISEAL. | JOHN A. SHIELDS, 

| Mok 

The foregoing writ is hereby allowed 

Kk. Henry LACOMBE. 


2 UNITED STATES OF AMERICA, 
Southern District of New York. 88: 

# John \. Shields. clerk ot the cirenuit court of the United States of 
America for the so&thern district of New York, in the second cireuit, by 
virtue of the foregoing writ of error and in obedience thereto, do hereby 
certify that the following pages, numbered from three to thirty-seven, in- 
clusive, contain a true and complete transcript of the records and pro- 
ceedings had in said court in the case of Daniel Mavgone, plaintiff in error, 
against Edward Luckemeyer, Carl Schefer, and William Schramm, de- 
fendants in error, as the same remain of record and on file in said office. 

[In testimony whereof I have caused the seal of the said court to be here- 
unto affixed at the city of New York, in the southern district of New York, 
in the second circuit, this twelfth day of July, in the year of our Lord one 
thousand eight hundred and eighty-nine, and of the Independence of the 
United States the one hundred and fourteenth. 

| SEAL. | JOHN A. SHIELDs, 

Clerk. 


(Indorsed:) E. & A. A., 814. 2292. U.S. Supreme Court. Daniel 
Magone, plaintiff in error, against Edward Luckemeyer & al., defendants in 
error. Writ of error. Stephen A. Walker, U.S. attorney, attorney for 
plaintiff in error. Due service of a copy of the within writ of error is 


2 DANIEL MAGONE VS. EDWARD LUCKEMEYER ET AL. 


hereby admitted this 5th day of April, 1889. , attorney for de- 
fendants in error. Acopy of the within paper has been this day received 
at this office. Apr.5,1889. Bangs, Stetson, Tracy & MacVeagh, No. 45 
William street, New York. Circuit court. Filed Apr. 5, 1889. John 
A. Shields, clerk. 


3 Circuit court of the United States of America for the southern dis- 
trict of New York, in the second circuit. 


To the judges of the cireuit court of the United States of America for the 
southern district of New York, in the second circuit. 


SouTHERN Disrricrt or New YorK, 

City an / County of Vew York, ss: 

Daniel Magone, petitioner and affiant, respecttully showeth that he was, 
prior to the commencement of the suit hereinafter referred to, collector of 
the customs for the port and district of the city of New York, duly ap- 
pointed according to law, and that on or about the 5th day of April, 1888, 
a suit was commenced against him by Edward Luckemeyer, Carl Schefer, 
and. William Schramm, in the supreme court of the State of New York, 
for or on account of acts done by him under the revenue laws of the 
United States, and as such collector, and that he has been served with pro- 
cess in said suit in said southern district, and that no trial has been had 
in said cause. 

He therefore prays that in pursuance of the act of Congress, in such 
case made and provided, the said cause so commenced in the said supreme 
court may be removed therefrom and entered on the docket of this honora- 
ble court, and thereafter proceeded in as a cause originally commenced in 

this court. 
4 And he will ever pray, ete. 

And being duly sworn, deposes and says that the matters here- 
inbefore set forth are true, to the best of his knowledge, information, and 
belief. 

1), \IAGONE. 


Sworn to before me this 7th day of April, A. D. 1888, 
Kpw. HILuier. 
Notary Public, County N. Y. 


I certify that, as counsel for the petitioner, | have examined into the 
proceedings against him, and have carefully inquired into ail the matters 
set forth in the within petition and affidavit, and that 1 believe the same 
to be true. 

New York, April 21, 1888. 

STEPHEN A. WALKER, 
U. S. Attorney, Counsellor of the said Circuit Court. 


(Endorsed): 12292, U.S. cireuit court. Edward Luckemeyer et al. 
vs. Daniel Magone, collector of customs at the port of New York.  Peti- 
tion to remove cause. Stephen A. Walker, United States attorney, attor- 
ney for defendant. U.S. circuit court. Filed Apr. 23,1888. Timothy 


Griffith, clerk. 
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5 The President of the United States of America to the judges of the 
supreme court of the State of New York, greeting: 


We, for certain reasons, being desirous that our circuit court of the 
lL nited State tor the southern district ot New York, in the second circuit, 
shall be certified of a certain cause commenced before you against Daniel 
Magone, defendant, by Edward Luckenmeyer et al., plaintiffs, do there- 
fore command vou that the record and proceedings in the said cause you 
distinctly and openly send to the said circuit court, at the city of New 
York, on the 30th day of April, 1888, as fully and amply as the same are 
remaining before you, by whatever names the said parties may be called 
therein, together with the writ, that our said court may cause to be further 
done thereupon what of right ought to be done. 

Witness, Hon. Samuel ¥ Miller, senior issociate justice of the Su- 
preme Court of the United States, the 25rd day of April, in the year one 
thousand ele ht hundred ana elvhtv-elght 

[SEAL. | Timoruy GRIFFITH, 

Clerk. 
STEPHEN A. WALKER, 
[nited States Attorney. Atl ney for Defe land. 


6 nave this day }) rsonally served upon the clerk of the supreme 
court of the State of New Lork a duplicate of the within writ, at 
the same time showing the original. 
M. T. McManon, 
U7. S. Marshal. 
by B. BURNETT, 
, Dep. Mar. 


Dated N. , Ap] 450 LSSS., U. Je marshal’s othee, ». D N. } # 


Received Apr. 2, 183d. 
a 


(Endorsed :) 12292. U.S. cireuit court. Edward Luckemeyer et al. 
versus Daniel Magone. Certiorari. Stephen A. Walker, United States 
attorney, attorney for defendant. U. S. cireuit court. Filed Apr. 25, 
1888. John A. Shields, clerk. 


7 New York Supreme court, city and county of New York. 


EDWARD LUCKEMEYER, CARL SCHEFER, AND 
William Sehramm 
against 


DANIEL MAGONE. 


Protest No. 34. 


The complaint of the plaintiffs, by Bangs, Stetson, Tracy & MeVeagh, 
their attorneys, respectfully shows to this court as follows: 

First. In the month of November, 1887, and ever since, the plaintiffs 
were and now are copartners in trade in the city of New York, under 
the firm name of Luckemeyer, Scheter & Co., and as such duly imported 
at the port of New York, on the third day of October, 1887, and entered 
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at said port on the fourth day of November, 1887, eight cuses of dress 
goods composed of wool and cotton, described in the bill of particulars 
marked Schedule A, hereunto annexed, forming part of this complaint. 

Second. During the same time the defendant above named was and is 
collector of customs of the United States at the port of New York. 

Third. Upon the before-mentioned entry of the said goods the 
8 said defendant, as such collector, in violation of the provisions 
of the so-called tariff act of March », 1SS85, and particularly in 
violation of Schedule K and paragraph 365 thereof, did proceed to ascer- 
tain and liquidate the duties payable in respect of such goods at and after 
the rate of nine (9) cents per square yard and forty per centum (40 per 
centum) ad valorem; and not at the proper rate, viz, five (5) cents per 
square yard and thirty-five per centum (55 per centum) ad valorem; and 
thereupon, and in pursuance of such wrongful ascertainment and liquida- 
tion of such duties, the said defendant as such collector did wrongfully 
proceed to exact from these plaintiffs as and for the duties on such goods, 
and these plaintiffs, in order to obtain the same, were compelled to pay 
and did pay to the said defendant, as collector, the sum of seven hundred 
and forty-nine dollars and two cents ($749.02) in excess of the amount 
required by law. 

Fourth. Within ten days after such ascertainment and liquidation of 
the duties on said goods, and upon the entry thereof, the plaintiffs filed 
with the defendant a due and timely protest in writing against the defend- 
ant’s decision exacting such duty, setting forth distinetly and specifically 
the grounds of their objection thereto. 

The paper marked Schedule B, hereunto annexed and forming part of 
this complaint, is a true copy of the protest delivered to and served upon 

the defendant on or about the 21st day of December, 1887. 


q Fifth. Simultaneously with such protest the plaintitis made due 
and timely appeal, of which a copy is hereto annexed, marked 
Schedule C, forming part of this complaint, to the Secretary of the 


Treasury, who has neglected to answer said appeal and more than ninety 
days has elapsed since said unanswered appeal. 

Sixth. The bill of particulars, being Schedule A, hereunto annexed, 
truly states che date of entry of said importation at the customhouse in 
New York; the date of payment of duty in excess; of the filing of the 
said protests ; of the appeal to the Secretary of the Treasury, together with 
the other particulars required by law; all of which acts were by these 
plaintiffs duly performed. 

Seventh. Said sum so exacted as aforesaid by the defendant has never 
been repaid to these plaintiffs, and is still due and owing to them. 

Wherefore these plaintiffs demand judgment against the defendant for 
seven hundred and forty-nine °°; dollars ($749.02), with interest from 
December 21st, 1887, together with the costs and disbursements of this 
action. 

Banas, Stetson, Tracy & MacVEaaGu, 
Attorneys for the Plaintiffs, 45 William Street, New York. 


10 City AND CounTy oF New York, ss: 
Carl Schefer, being duly sworn, deposes and says: I am one of 
the plaintiffs named in the foregoing complaint ; I am acquainted with the 
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facts therein set forth ; and such complaint is true to my own knowledge, 
except as to the matters therein stated to be alleged upon information and 
belief, and as to those matters I believe it to be true. 

CARL SCHEFER. 


Sworn to before me, this 4th day of April, 1888. 
|SEAL. | Ww. DerERLING, 
Notary Publie Kings [-.. Certificate filed un Ne Lh York Co. 


L] BILL OF PARTICULARS, 
Be ing ws Sehedule — rete rred to MT foregoing complaint. 


Name of importer, Luckemeyer, Schefer, & Co. 

Deseription ot goods, wool W cotton dress eoods. 

[Invoice No., case marks, and Nos., p. 9730, 9731, 9732, 9733, 9734, 
9759, 9736, 9738. 

Whence imported, Havre. 

Name of vessel, La Bretagne. 

Date of the invoice, September 17, 1887. 

Date of entry at customhouse, November 4, 1887. 

Amount of duty illegally exacted, $749.02. 

Date of payment of duties in excess, December 21, 1887. 

Protest filed, December ai. ISS7. 

Date of appeal to Secretary of the Treasury, December 21, 1887. 

Date of Secretary’s decision, none rendered, 


19 “ Sehedule B.” mentioned in tire foregoing complaint, 
NEW YorK, December 21st, 1887. 
To the collector of customs, port of New York . 

Sir: We hereby protest against the payment of duty at the rate of nine 
(9) cents per square yard and 40 per cent. ad valorem (which is the duty 
provided for all wool dress goods) on our certain lots of merchandise, being 
cotton and woolen dress goods; imported by us into this port for ware- 
house per S. S. La Bretagne, which arrived at this port on the 3rd day of 
October, 1887, and the entry of which merchandise was made on or about 
the 4th day of November, 1887, the invoice of said merchandise being 
dated Paris, September 17th, 1887. 

We, the undersigned, claiming that said merchandise is liable to duty only 
at the rate of five (5) cents per square yard and 35 per cent. ad valorem under 
the provisions of the first clause of paragraph 365, Schedule K of the 
tariff act of March 3d, 1883, which provides for women’s and children’s 
dress goods, coat lining, Italian cloths, and goods of like description, com- 
posed in part of wool, worsted, the hair of the Alpaca goat or other ani- 
mal, valued at not exceeding twenty cents per square yard; our said 
merchandise being women’s dress goods in value not exceeding twenty 
cents per square yard and being composed in part of wool and in part of 
cotton, 

Yours, Xe., 
LUCHEMEYER, SCHEFER & Co., 
By A. P. Kercuum, Aity., 
4 William Street, New York City. 
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13 “ Scheduie C,” mentioned in foregoing complaint. 
Port of New York. In the matter of the entry and exaction of duty on 
a certain lot of merchandise imported per 8S. 8S. La Bretagne on the 3d 
day of October, 1887, by Luckemeyer, Schefer & Co., importers. Appeal 


No.— 


To the Secretary of the Treasury s 
You will take notice: That pursuant to the provisions of existing laws, 
we hereby appeal from the decision ot the collector of customs at this 
port, assessing duty on our importations of merchandise described in the 
annexed protest, and for the reasons particularly set forth therein. 
Dated December 21st. 1887. 
\. P. KETCHUM, 
Attorney for L ICKEINCYC?). Ne/i te ra: ¢ O.. 
Office and post office address, 4 William st., New York City. 
14 (Endorsed): 12292. N. ¥. Supreme Court, city and county of 
New York. Edward Luckemeye r, Carl Sechefer, and others. 
against Daniel Magone. Complaint and bill of particulars. Bangs, 
Stetson, Tracy & MacVeagh, attorneys for plaintiffs, 45 William street, 
New York City, New York. Due servic Ot a COps of the within I< 
hereby admitted, Dated this day of | a ce ee copy of the 
within paper has been this day received at this office, Apr. 17, 1888. 
Stephen A. Walker, U. S. Attorney. U.S. circuit court. Filed Sep. 
19, 1888. John A. Shields, clerk. 


15 United States circuit court, southern district of New York. 


EpWARD LUCKEMEYER,. CARL SCHEFER. AND 
William Schramm, plaintiffs, \ 


DANIEL MAGONE. DEFENDANT. 


fee me me 


The defendant above named, answering the complaint herein. respect- 
fully shows to this court: 

That he has not sufhcient knowl dor to form a belief as to the existence 
of the copartnership all ved in the first paragraph of said complaint, and 
therefore denies the same. 

That he admits the Importation of certain « ises of dress woods, as set 
forth in said complaint, and also that he was at the times therein men- 
tioned and now is collector of customs at the port of New York. 

And further answering, defendant denies that the true and lawful rate 
of duty on the goods referred to in the complaint was as claimed in the 
said complaint ; and he denies that the plaintiffs were compelled to pay or 
did pay to him as collector, or otherwise, the sum stated in the complaint, 
or any sum in excess of the amount required by law as duty upon the said 
goods, or that any sum of money not authorized by law was exacted as 

duties on said por ds or otherw ise, 
16 Further answering, defendant alleges that all moneys received by 
him from the plaintiffs in respect of the importations in the bill of com- 
plaint alleged to have been made were sums due from plaintiffs to the United 
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States as duties, according to the rate of duty imposed by law upon articles 
of merchandise imported by plaintiffs and assessed with duty, and that no 
other sums than duties regularly assessed and ascertained and liquidated, 
according to law, upon the plaintiffs’ entry thereof. were collected or re- 
ceived by defendant trom the plaintiffs. 

Wherefore, defendant demands that the complaint be dismissed, and 
that he have judgment against the plaintiffs for his costs. 

STEPHEN A. WALKER, 

U.S. Attorney, and Attorney for Defendant. 


City AND County oF NEw YORK, ss: 

Daniel Magone, being duly sworn, deposes and says that he is the de- 
fendant above named : that he has read the tor role Aalswer, ane knows 
he contents thereof, and that the same is true to his own knowledge, ex- 


i 


cept as to the matters and things therein stated 


» iM alleged upon intor- 
mation ind beliet. and as to those matters he believes it to be true, 


D>. MAGONE. 


Sworn to before me this 27th dav of Sept., 1&8. 
kpw. HILLier, 
No ary Pith vy. f fy ai ) f UNnTY OT Ni i" York. 


17 Endorsed :) 12292. U.S. cirenit court. southern district of New 
York. Edward .Luckemever. Carl Scheter. and Wm. Schramm 
rsus Daniel Magone. Lnswer. Steph \. Walker, United States at- 


torney,. attorney tor c¢ fendant. Dune service Of a COPY of the within Is 
} | ae a : . aye . , é>”™ 
hereby admitted. U.S. cireuit court. Filed Sep. 27,1888. John A. 
+} y ’ 
sil (is ‘ Crh 
: 5 ' ; . ; ‘ 1 : =. r ‘ -. 
is \t a stated term of the circuit court o he United states of America 
; i} . . ’ 5 : . 
r the southern district ol New } K,. ID the second cireuit, 
| j | ' ; . eos : ' , 4 . 
held at the United States court roonis, in the citv of New York, on 
— : ' _— } 1 ;° ' ’ . . 
Tuesday. the 7th dav of Februarv. in the vear of our Lord one thou- 
: ; ; ’ } ; . ; 
sand Clo iit hundred ‘Lildl © rhtV-libe, 
; 
Press ni at nOrTadtk 2 He ni} eom [ lore 


EDWARD LUCKEMEYER ET AL. } 
vs No. 12292 
DYANII \LAGONE. } 
Now come the rlaintitts, by Francis L. Stetson, then attorney, and move 


} ° ! } 
rne triagt of This cause, 


Likewise comes the defendant, by Steph: \. Walker. United States 
and Henrs (*. Platt. assistant U nited States attorney, his attor- 


attorney, 
LeVs. 
Thereupon a jury is impanelled, and the cause proceeds to trial. 
Afterwards. to wit. on the 12th dav of February, instant, after hearing 
the evidence of the respective parties, the argvgumeut ot counsel, and the 
instructions of the court, the jury retire under charge ot officers duly qual- 
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ified to attend them, and upon their return, on the 13th day of February, 
instant, say that they find a verdict for the plaintiffs in the sum of two 
hundred and thirty-eight dollars and forty-eight cents ($238.48). 
19 On motion of Henry C. Platt, assistant United States attorney, 
it is 
( rdered, That the defendant have a certificate ot probable CAaUSC and re | 
stay of all proceedings upon said verdict for sixty (60) days, within which 
to make and serve a bill of exceptions. 
An extract from the minutes. 
JOHN A. SHIELDS, 


( Verk. 
20) Circuit court of the United States, southern district of New York. 


Epwarp LUCKEMEYER, CARL SCHEFER, AND ) 
William Schramm 
against 


DANIEL MAGONE. 


12292. 


The issues in this action having been tried before Hon. E. Henry La- 
combe, circuit judge of the United States, and a jury at a stated term of 
the said court for the southern district of New York in the second circuit, 
held at the United States court rooms in} the city of New York Oni l’eb- 
ruary 7th, 1889, and upon subsequent days ; and the jury, after hearing 
the evidence of the respective parties, having on February 13th, 1889, 
found a verdict for the plaintiffs for two hundred and thirty-eight dollars 
and forty-eight cents, and the plaintiffs’ costs having been duly taxed at 
the sum hereinafter stated. 

On motion of Bangs, Stetson, Tracy & MacVeagh, attorneys for the 
plaintiffs, it is 

Adjudged that the plaintiffs recover from the defendant the sum of two 
hundred and thirty-eight and,45, dollars, the amouut of the jury’s verdict, 

together with the sum of fifty-two,,°, dollars, costs as taxed, mak- 


21 ing in the aggregate the sum of two hundred and ninety-one,*5%, 
dollars. 
Judgment signed this 30th day of March, A. D. 1889. 
. JouN A, SHIELDS, 
lerk. 


The entry of judgment herein, this 30th day of March, 1889, is hereby 
consented to, notwithstanding the stay heretofore granted herein; it is 
deemed that said stay expired with the filing of the bill of exceptions in 
the office of the clerk of the court. 

Dated March 30, ’89. 

STEPHEN A. WALKER, 
U.S. Att'y for Deft. 


(Endorsed :) 12292. U.S. circuit court, southern district of N. Y. 
Edward Luckemeyer, Carl Schefer, and William Schramm against Dan- 
iel Magone. Judgment. Bangs, Stetson, Tracy & McVeagh, attorneys 
for plaintiffs, 45 William street, New York City, New York. U.S. cir- 
cuit court. Filed Mar. 30,1889. John A. Shields, clerk. 
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29 United States circuit court. southern district of New York. 


EDWARD LUCKEMEYER ET \L. } 
agains! N. S. 12292. 


DANIEL MAGONE, COLLECTOR. } 
Defendant's hill of « receptions. 

And afterwards, to wit, on the 7th, Sth, llth, 12th, and 13th davs of 
February, 1889, this case came on to be tried before the Hon. E, Henrv 
Lacombe, U.S. cireuit court, and a jury, duly impanelled and sworn to 
try the issues herein’ 

The plaintiffs were represented by their cow , kraneis Lynde Stet- 
son ; and the defendant by his counsel, Stephen A. Walker, U.S, attorney, 
and Henry C. Platt, assistant U.S. attorney. 

The plaintiffs introduced testimony showing the importation by them 
at the port of New York on the l4th day of November, 1887, of certain 
women’s dress goods, consisting of caslimeres composed chiefly of wool, 
with a very slight percentage of cotton, and valued at not exceeding 
twenty cents per square yard, 

Upon this importation, the defendant, as collector of eustoms at the port 

of New York, levied and collected duty at nine cents per square 
20 vard and forty per centunm ad valorem, under the tollowing pro- 


» 


vision of Schedule K of the tariff act of March 3, 1883. to wit: 

“ Women’s and children’s dress woods, coat linings, Italian cloths, and 
goods ul like description, composed in pert ot wool, worsted, the hair of 
the alpaca goat, or other animals, valued at not exceeding twenty cents per 
square yard, five (5) cents per square yard, and in addition thereto, thirty- 
five (35) per centum ad valorem; valued at above 20 cents per square 
yard, seven (7) cents per square yard, and forty (40) per centum ad valo- 
rem ; if composed wholly of wool, worsted, the hair of the alpaca goat, 
or other animals, or of a mixture of them. nine cents per square yard and 
forty per centum ad valorem, but all such goods with selvedges made 
wholly or in part of other materials,or with threads of other materials in- 
troduced for the purpose of changing the classification, shail be dutiable 
at nine cents per square yard and forty per centum ad valorem: Provided 
that all such goods weighing over four ounces per square yard shall pay 
a duty of thirty-five (35) cents per pound and forty (40) per centum ad 
valorem.” 

The plaintiffs in due season protested and appealed to the Secretary of 
the Treasury, who athrmed the decision of the collector. 

The plaintiffs’ protest is as follows : 


24 “New York, December 21st, 1887. 
To the Collector of (Customs, Port of New York: 

Sir: Wehereby protest against the payment of duty at the rate of nine (9) 
cents per square yard and 40 per cent. ad valorem (which is the duty pro- 
vided for all wool dress goods) on our certain lots of merchandise, being 
cotton and woolen dress goods imported by us into this port for warehouse 
per S. S. La Bretagne, which arrived at this port on the 3rd day of Octo- 
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ber, 1887, and the entry of which merchandise was made on or about the 
4th day of November, 1887, the invoice of said merchandise being dated 
Paris, September 17th, 1887. 

We, the undersigned, claiming that said merchandise is liable to duty 
only at the rate of five (5) cents per square yard and 35 per. cent ad 
ralorem under the provisions of the first clause of paragraph 365, Schedule 
K, of the tariff act of March 3d, 1883, which provides for women’s and 
children’s dress goods, coat linings, Italian cloths and goods of like de- 
scription, composed in part of wool, worsted, the hair of the alpaca goat 
or other animal, valued at not exceeding twenty cents per square yard - 
our said merchandise being women’s dress goods in valne not exceeding 
twenty cents per square yard and being composed in part of wool and in 
part of cotton. 

Yours, «e., 
LUCKEMEYER, SCHEFER & Co., 
By A. P. KeErcur, 
Atty., 4 William St., New York ¢ uty. 


25 This suit was brought to recover the alleged exeess of duties be- 

tween the two rates of nine cents per square vard and forty per 
centum ad valorem, and five cents per square yard and thirty-five per 
centum ad valorem. 

Testimony was given upon the part of the plaintiffs to show that the mer- 
chandise in suit was manufactured in France at the request of the plaintiffs 
by a peculiar process, by which the cotton was introduced into the warp of 
the fabric prior to the spinning process; that the filling was entirely of 
wool; that the warp consisted of woolen and cotton fibers twisted together ; 
but that no separate, single, distinct, continuous thread ot colton existed 
therein; that the selvedges of these goods were formed from the warp 
threads of the goods, drawn together in a dent, and that they were com- 
posed of wool and cotton in the same combination and extent as the warp 
of the goods; that in appearance, texture, quality, and use, they were in- 
distinguishable from women’s dress goods composed wholly of wool, and 
the cotton in the fabric could he discovered only by chemical analysis ; 
that the original purpose of introducing such cotton into the warp of the 
goods was for the purpose of changing the classification. 

Testimony was also given on the part of the plaintiffs by manufacturers 
and dealers of large experience to show that the introduction of the cotton 

in the warp of the goods tended to strengthen the fabric and give it 
26 a brighter lustre than that of all-wool dress goods ; that the per- 
centage of cotton in these goods varied from 1.99 to 4.47. 

Testimony on the part of the defendant of manufacturers, dealers, and 
chemists of large experience was given, tending to show that woman’s dress 
goods manufactured in the peculiar manner of the plaintiffs’ goods in suit 
were unknown in the trade and commerce of this country at the time of 
the passage of the tariff act of 1883. That they first appeared in the 
market of this country about two years ago, and were bought as all wool 
fabrics. That the introduction of so small a percentage of cotton in the 
rarp of these goods did not strengthen the fabric, but rendered it less de- 
sirable to the purchaser and less durable in its wear. That the fibres of 
cotton in the warp of these goods were continuous, but irregular in size, 
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and that the twisted fibres of cotton and wool constituted the warp or 
thread. ‘That the cotton had been apparently introduced for the purpose 
of changing the classification. That it cost more to manufacture these 
goods with such a small percentage of cotton in them than it did to manu- 
facture the same class ot eoods from all wool or worsted, That it requires 
special machinery to manufacture the goods in this particular manner. 
That all wool or worsted dress goods require to be dved once, whereas 
goods made in this manner have to be dyed twice, and the process of dye- 

ing was more expensive than in all wool fabries of the same nature. 
27 That there was more waste, and the waste was worth less in the 

manufacture of these goods than in the manufacture of all wool 
goods of the same class. 

William Whitman, a witness on the part of the defendant, of long ex- 
perience as a manufacturer and merchant, dealing in this class of goods, 
Wils asked by defendant’s counsel : 

* \). Are the plaintiff's roods, of which sumples ure before you, conl- 
posed substantially ot wool ry ” 

This was objected to by plaintiff’s counsel as immaterial and the ob- 
jection was sustained by the court, to which defendant’s counsel then and 
there excepted. 

Also the following question : 

“(. Are those goods, or goods of which those are samples, bought and 
sold in this country ils all wool coods ?” 

Objected to by plaintiff’s counsel as irrelevant and objection sustained 
by the court, to which defendant’s counsel then and there excepted. 

Nathan T. Folwell, a merchant and manutacturer, a witness for the de- 
tendant, having testified that he first discovered and knew of these goods 
being in the market in this country about 1887, was asked this question : 

“Q. When you first discovered them, how were they bought and 

sold?” 
28 This question was objected to by plaintiffs’ counsel as immaterial, 
which objection was sustained by the court, and to which de- 
fendant’s counsel then and there excepted, 

At the close of the evidence counsel for the defendant moved for a 
direction of a verdict for defendant, on the ground that the plaintiffs had 
not proven facts sufficient to entitle them to recover, which motion was 
denied by the court, to which defendant’s counsel then and there excepted. 

Also upon the ground that it appeared from the uncontradicted evidence 
in the case that the selvedges of the goods were made wholly or in part of 
other materials than wool, introduced for the purpose of changing the 
classification, which was denied by the court, and to which counsel for 
defendant then and there excepted. 

Also upon the ground that it appeared from the evidence that threads 
of other materials were introduced in such goods for the purpose of chang- 
ing the classification, the warp of the goods being a compound thread 
concededly composed of wool and cotton; which motion was denied by 
the court, and to which counsel for the defendant then and there excepted. 

Also upon the ground that the evidence showed that the goods were 
substantially composed of wool, the cotton being an insignificant part 
thereof, and not sufficient to take the goods out of the class of dress goods 
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composed wholly of wool, dutiable under Schedule K, at nine cents 
29 per square yard and forty per centum ad valorem; which motion 

was denied by the court, and counsel tor defendant then and there 
excepted. 

After the denial of these motions, the court stated : 

“T shall instruct the jury that a mixed material thread, of which the 
principal part is wool, is not a thread of other material within the mean- 
ing of that clause ” (Schedule K); to which counsel for defendants then 
and there excepted, 

The court submitted to the jury the question whether threads of other 
materials had been introduced for the purpose of changing the classifica- 
tion. 

The court thereupon charged the jury, among other things, as follows : 

” How then do they (¢ ONTESS ) provide for the vouds which, although 
Dp reality of one class, may be claimed, in order to evade the operation ot 
a tariff act, to be another? ‘ But all such goods, with selvedges, made 
wholly or in part of other materials.’ 

“The use of the word ‘such,’ and of the word ‘ other,’ turns us back 
to preceding words in order to find out what that particular clause means. 
Turning to those words, we find the whole sentence to read thus: 

“< Tf composed wholly of wool, * * * or of a mixture of them, 
nine cents per square yard and forty per centum ad valorem, but all such 

goods with selvedges, made wholly or in part of other materials.’ ” 
30 ” The only pe ssible construction of that clause, standing by itself, 

it seems to me, is this: That goods composed wholly ot wool, 
worsted, or a mixture of them, shall pay nine cents per square yard and 
forty per centum ad valorem, but that all goods composed wholly of wool, 
worsted, or of a mixture of them, which have selvages, made wholly or in 
part of other materials, shall pay the different rate which is provided fur- 
ther on.” 

To this, counsel for defendant then and there excepted. The court also 
charged the jury, among other things, as follows: 

“ Has there been introduced into these goods threads of material other 
than wool or worsted; that is, threads, or threads of other material, not 
composition or compound thread, composed ot wool and other materials, 
but a thread, standing by itself, of material other than wool?” 

To this, counsel for defendant then and there excepted. 

The court also charged the jury, among other things, as follows : 

“The plaintiffs are not prohibited from so manufacturing goods as to 
conform to a lower rather than a higher exaction of the tariff; and though 
they may have adopted a very technical device to escape the higher rate, 
the question presented by the case is, only whether their goods are em- 
braced within the higher rate, and is not whether the plaintiffs have evaded 

the law.” 
31 To this, counsel for defendant then and there expected. 

Counsel for defendant then and there requested the court to charge 
that “if the jury find that the selvedges of these goods was made wholly 
or in part of cotton, introduced for the purpose of changing the classifica- 
tion, there should be a verdict for the defendant,” which request the court 
thereupon refused to charge, to which refusal counsel for defendant then 
and there excepted. 
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Counsel for defendant then requested the court to charge that “if the 
jury find that the plaintiff’s goods were made with threads composed of 
wool and cotton, introduced for the purpose of changing the classification, 
their verdict should be for the defendant,” which request the court there- 
upon refused, to which refusal the defendant, by his counsel, then and there 
excepted. 

Counsel for defendant then requested the court to charge that “if the 
jury find that these goods are women’s dress goods, substantially composed 
of wool, and known in trade and commerce as all-wool fabries, the de- 
fendant is entitled to a verdict,” which request the court thereupon refused, 
and to which refusal the defendant, by his counsel, then and there excepted. 

Counsel for defendant then requested the court to charge that “if the 
jury find that the quantity of cotton introduced in these eoods Is SO insig- 

nificant as not to alter the character of the goods and remove them 
32 from the eategory of all-wool dress goods, as known in trade and 

commerce, the defendant is entitled to a verdict,” which request the 
court thereupon refused, and to which refusal the defendant, by his coun- 
gel, then and there excepted. 

(nd afterwards the jury retired to consider of their verdict, and return- 
ing, rendered a verdict for the plaintiff, for $25%.48. 

And for cis much as the CAC ‘ptions, matters an | things aforesaid would 
not otherwise appear Dy the record, I have si ttled, allowed, and signed this 
bill of exceptions, On the prayer of the sic det ndant. by his counsel: and 

[t is ordered: That the same be filed as a part of the record herein, 
with like foree and effect as if the same had been reduced to writing, 
signed, and filed before the cause was given to the jury. 

Witness my hand, at New York City, this 29th day of March, 1889. 

ky. Henry LACOMBE. 


Endorsed - N. S. 12.292. U. s, eireuit court, southern clistrict of 
New York.—Edward Luckenmeyer et al. versus Daniel Magone, col- 
lector.—Defendant’s bill of exceptions.—Stephen A. Walker, United 


States attorney, attorney for defendant. Due service of ib COpy ot the 
within Is hereby admitted. New York. 18S 

Oe) Attorney for plaintiff. To , attorney for plaintiff. 

’ U. Ss. clreult court, liled Mareh ZY. Isso. John A. Shi lds. 


od Supreme Court of the United States. 


DANIEL MAGONE, PLAINTIFF IN ERROR, 

rs. 
KDWARD LUCKEMEYER, CARL SCHEFER, 
and William Schramm, defendants in error. 


Assignment of errors. 


' 


Afterwards, to wit, on the second Monday of October in the same term 
before the justices of the said court at the Capitol in Washington, come 
the said plaintiff in error by Stephen A. Walker, his attorney, and say that 
in the record and proceedings aforesaid there is manifest error in this, to 
wit, that by the record aforesaid it appears that the judgment aforesaid 
in form aforesaid given was given for the said defendants in error against 
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the said plaintiff in error, whereas by the law of the land the said judg- 
ment ought to have been given for the said plaintiff against the said de- 
fendants. 

And the said plaintiff pray’ that the judgment aforesaid for the error 
aforesaid, and other errors in the record and proceedings aforesaid, may be 
reversed, annulled, and altogether held for nothing, and that he, the said 


plaintiff, may be restored to all things which he has lost by occasion of 


said judgment, Xe. 
STEPHEN A. WALKER, 
{}]. &. Attorney, Atty. for Plaintiff in Error. 


(Indorsed :) 12292. United States Supreme Court. Daniel 

Magone, plaintiff in error, vs. Edward Luckemeyer, defendant in 

error. Assignment of error. Stephen A. Walker, U. S. attorney, at- 

torney for plaintiff in error. Due service of a copy of the within assign- 

ment of error is hereby admitted this 5 day of April, 1889. A copy of 

the within paper has been this day received at this office Apl. 5, 1889. 

Bangs, Stetson, Tracy & MacVeagh, attorneys for , In error. 
U.S. cireuit court. Filed April 5, 1889. John A. Shields, clerk. 


36 UNITED STATES OF AMERICA, 8s: 


To Edward Luckemever, Carl Schefer, and William Schramm, greeting: 

You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington on the second 
Monday of October, eighteen hundred and eighty-nine, pursuant to a writ 
of error filed in the clerk’s othee of the circuit eourt of the United States 
for the southern district of New York, wherein Daniel Magone is plaintiff 
in error, and you are defendants in error, to show cause, if any there be, 
why the judgment in the said writ of error mentioned shonld not be cor- 
rected, and speedy justice should not be done to the parties on that behalf. 

Dated April 4th, 1889. 

Kk. Henry LACOMBE. 


37 (Indorsed:) E. & A. A., 814. 12292. U.S. Supreme Court. 
Daniel Magone, plaintiff in error, against Edward Luckemever etal., 
defendants in error. Citation. Stephen A. Walker, U.S. attorney, attorney 
for plaintiff in error. Due service of a copy of the within citation is 
hereby admitted this 5th day of April, 1889. A copy of the within paper 
has been this day received at this office. Bangs, Stetson, Tracy & Mac 
Veagh, No. 45 William street, New York, attorneys for defendants in 
error. U.S. cireuit.court. Filed Apr. 5,1889. Jolm A. Shields, clerk. 
(Indorsed on cover:) S. New York, C.C. U.S. No. 880. Daniel 
Magone, collector of the port of New York, plaintiff in error, vs. Edward 
Luckemeyer, Carl Schefer, and William Schramm. Filed October Ist, 
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DANIEL MAGONE, COLLECTO! 
of the port of New York, et 
plamtitf im error, 


is, 


EDWARD LUCKEMEYER ET AL. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITEI 
STATES FOR THE SOUTHERN DISTRICT OF NEW 
YORK 


BRIEF FOR PLAINTIPE IX ERROR. 
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Hu the Supreme Court of the United States, 


OcroBer Term, 1890. 


DANIEL MAGONE, COLLECTOR ) 

ot the port ot New York, Cre... | 
plaintiff in error, >» No. 880. 

vs. 

EDWARD LUCKEMEYER ET AL.., } 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 
YORK. 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT OF THE CASE, 


The action in the circuit court was by Luckemeyer, 
Schaefer & Schram, importers, to recover from Daniel 
Magone, collector of customs, $749.02, alleged to have 
been illegally exacted by the defendant as duties upon an 
importation of dress goods on the 4th day of November, 
1887. The liquidation by the collector under which the 

24202 


MIG APO ANE DO, BPP 


eke 


oe 
gy: 


money was exacted was duly protested against, and the 
decision of the collector appealed from within the proper 
time to the Secretary of the Treasury. ‘The trial resulted 
in a verdict for the plaintiffs in the sum of $238.48, upon 
which judem nt was entered. ‘The bill ot « xceptions, tO 
be found on pages J et seq. of the record, shows the case 
mad by the plaintiff to have been as follows: 

The importation was of certain women’s dress goods, 
consisting of cashmeres composed chiefly of wool with a 
very slight percentage ft cotton, and valued at not ex- 
cer ding 2) cents per square yard : that they were manutac- 
tured in France at the request of the plaintiffs by a pecul- 
ar process, in which the COLLON Was introduced into the 
yarns making up the warp of the fabrie prior to their 
being sponged ; that the collector classified these goods 
under paragraph “ E” of clause 365, Tariff Indexed, New, 
while the importers protested on the ground that they 
should have been classified under paragraph “ B” of the 
same clause. 

Clause 365, Tariff Indexed, of 1883 is as follows: 

i¢(1) W ome n’s and children’s dress goods, coat lin- 

ings, Italian cloths, and goods of like description, 

composed in part of wool, worsted, the hair of the 
alpaca, goat or other animals 

(6) Valued at not exceeding twenty cents per square 
yard, five cents per square yard, and in addition 
thereto, thirty-five per centum ad valorem ; 

(c) Valued at above twenty cents per square yard, 
seven cepts per square yard, and forty per centum ad 
valorem. 

(d) If composed wholly of wool, worsted, the hair 
of the alpaca, goat, or other animals, or of a mixture 


of them, nine cents per square yard and forty per 
centum ad valorem. 

(ec) But all such goods with selvedees, made wholly 
or in part of other materials, or with threads of other 
material 


classifie ation, shall be dutiabl Al nine CeLDTLS pers juare 


— 


s introduced for the purpose of changing the 


’ 
yard, cl rortyv per centum ac vaiorem., 


if 
Fb } ry ’ ‘ , + 
ij Provided, hat all such woods weighing over 
hour ounces per square vard shall pave a duty of 


thirty-five cents pel pound anc fort \ pel Centum ad 


The bill of exe ptions further shows that the weft or 
filling was made up of yarns entirely of wool; that the 
s lvedg sof the voods were made of the same material 
and in} th same way as the warp of the uri dis: that the 
percentage of cotton in the completed goods varied from 
1.99 to 4.47 per cent. ; that in appearances texture, qual- 
ity, and use they were indistinguishable from women’s 
cr =s croods composed wholly ot wool, and that the cotton 
ID thi voods could be discove rec only by chemical analy- 
sis: and that the original! purpose of introducing the cotton 
into the w arp of the coods was to chan rt he classification. 

The L Wis SOM conftiict of evidence as tO W he th r the 
introduction of the cotton improved the goods and their 
usefulness. The defendant’s evidence tended to show 
that such goods had been unknown in the trade and com- 
merce of the country at the time of the passage of the tarif 
act of 1883; that they first appeared in the market of this 
country in 1885 and were bought as all-wool fabrics. 
Defendant’s counsel asked defendant’s witnesses whether 
these goods were bought and sold in this country as all- 


wool goods. Objection was made to the question, which 


wool, and if introduced for the purpose of changing the 
classification bring the cloth so made within clause E of 
paragraph >OD, quoted above. 

4 Cloth composed wholly ot wool. with thi exception 
of a small amount of cotton, so inappreciable in quantity 
as not to affect cither the value or commercial designation 
or real character of the cvoods as all-woo!] roods. is within 
clause D of paragraph aba. 


= 


In the construction of statutes the controlling fact is 
the mnt ntion ot { mneress, j hat intention Is to bye cvathered 
i : 
from the surrounding circumstinces, taken nm connection 

ate: el a 
with the language used. An abiding conviction on the 
part of the court that Coneress intended to accomplish a 

: ee } j . : 
resuit which the mnevuave does not perniit, of course does 
the ordinary meaning of 


;, 
a 


not justify the court in violatin; 
words in order to carry out the legislative purpose. But 
when Congress has used language which is capable of 
being construed in one way or another, and the intention 
of Congress is so apparent that he who runs may read, 
then that construction is to be given which will give effect 
to the intention. 

The intention of Congress in clause £ is too plain to 
be escaped. “ All such goods ” refers, of course, to goods 
which have been described in clause D, which are goods 
“ composed wholly of wool.” ec, Clause ke ecovers two 
classes of goods; first, all wool goods with selvedges of 
other materials; and, second, all wool woods, with threads 


of other materials introduced for the purpose of changing 


the classification. Selvedges are often composed of a dif- 
ferent material from the body of the cloth, and that with- 
out the ulterior motive of changing the proper classifica- 
tions. Congress intended to tax the body of the cloth, 
and the duty was made to depend on its texture, and not 


upon that of its selvedge. It was made immaterial, 
therefore, what the object of the manufacturer in weaving 
the selvedge of different material was. 

The second class of coods soucht LO by covered by 
clause -. was woods which for eve ry purpose, except that 
of paying duty, were intended to be and were all-wool 
voods [tf the introduction of threads into the otherwise 
all-wo | cloth mn react chane (| the characte r I the eloth, 


i ’ 


then it would not be ineluded in the seeond class defined 


a ae ; wpe saa Sam ; 

ry use /. ‘The intention of Congress, therefore, was 
4 } } . » P 4 . ° . 

that no one should be permitted to evacte the classification 


of all-wool goods by the introduction of an inappreciable 
amount of other material into the texture of the cloth, 
which should not in faet change its character as an all- 
wool fabrie. 

To effect this intention it deseribed the cloth as all-wool 
eoods int ) which threads of other materials had heen in- 


troduced to change the classification. And now the claim 
is that 1f the attempt to evade the law is mac with threads 
partly composed of wool and some other materials, which, 
in tact, make a less change in the cloth from all-wool 
goods than if the threads were wholly of other material, 
the attempt must be successful, No one will have the 
boldness to claim that Congress intended that an evasion 
should be suecessful if the threads used for the purpose 
yf wool, The wit of man will fail to find il 


~ 


were partly 
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reason for such a distinction. But it is said Convress was 
not acute enough to cover every case in which the proper 
classification could be successfully evaded. Why? Be- 


cause, so it is said, other materials must mean “ wholly of 


other materials.” 
Is this a necessary construction ? Kmphatically, no. 
It is not doing violence to the word “ other” to say that 


a thread partly of wool and partly of cotton is a thread 


of “other material” than that of cloth made wholly of 


wool. The thread represents the lowest unit ordinarily 


referred to in the texture ot cloth, because the nass ot 


material in a thread is indistinguishable. ‘This mass, if 


composed partly of wool and partly of cotton, is a differ- 
ent material than if it were made wholly of wool. It is 
a mixture, different from either ingredient. At least, 
* other material” may mean what we claim for it. If so, 
then the courts are bound to give effect to the (ongres- 
sional intent and so construe it. | 

The contention by the importers and the construction 
put upon the statute by the court below make the Gov- 
ernment say to the importer “If you try to cheat me 
by a whole thread, you will be defeated ; but, if vou do 


it with a half thread. then you may be suceesstul. If 


you cheat me by the use of something which: is less likely 
to cheapen your goods and is likely to take them less out 


of the all-wool clause than if you use threads wholly of 


other material, you will in the eye of the law sueceed in 
getting a lower classification and will be allowed to pay 
a less duty. -Thus is your keener fraud rewarded.” 
With great deference to the learned judge below, he 
certainly seems to have been hunting for a reason whv the 


{y 


intention of Congress should not be carried out in the en- 
actment of laws. We freely admit that if Congress would 
tax something it must describe it so that it should be 
taxed ; but when Congress has signified its intention in 
words too plain to be misunderstood, and that intention 
can be given effect by an ordinary construction of the 
words used, we know of no rule of law that requires the 
court to give a construction never intended by Congress 
because the language used will permit it. 

We admit that where there is a doubt as to the con- 
struction of a statute imposing a tax. the doubt is to be 
resolved in favor of the importer. Such a doubt, how- 
ever, is a doubt arising after the intention of Congress 
has been considered in connection with the language used. 
If the congressional intention is clear and the language 
will permit courts to give it effect, then there is no doubt. 
The court below has treated the importers with the 
tenderness with which the judges under the old common 
law treated persons charged with capital offenses, and 
have reached a conclusion which no one, in the ordinary 
affairs of life and using the common sense which ought 
to belong to courts as well as to men, would reach. 

We respectfully maintain that the Government has 
some rights in the construction of revenue statutes, and 
that the intention of the law-making power is not to be 
avoided by the narrowest construction that can be placed 
on language. . 

Reference will be made to the fact that in the same 
clause, EL, of paragraph 365, the selvedges, which are not 
to affect the classification, may be made “ wholly or in 
part of other materials.” From which it will be argued 


1) 


that this, by implication, limits the meaning of “ threads 
of other materials LO threads wholly ot other materials. 
This is a mere implication, permissible only in cases of 
doubtful construction. No one ever heard of an implica- 
tion being entertained in construing a statute against the 
intention of the legislature. As Chief-Justice Marshall 
said in Durrouseau vs. United States (6 Cranch, 317): 
It would be repugnant to every principle of sound 
construction to imply an exception against the intent. 
The expression “ wholly or partly of other material ’ 
was used with r spect tO selvedves, because the unit in the 
mind O! (loneress was thy thread, and it was intended to 
save the case of where the selvedges were made up of dif- 
ferent threads, some of wool and sume of other materials. 
W hen the introduction of threads was spoken of, however, 
the material of their composition was treated of as in mass 
and indistinguishable, and a mixture, like a chemical com- 


, : ue , : 
pound, Was a material other than either inevredient. 


il. 


These eoods were all-wool voods. Thi presence ot 


coUton in tha rn) could hot be detected excep by chemical 
analysis. They sold as all-wool goods. Their use be- 
trayed no difference. Commercially and actually, fon 
every purpose for which they were manufactured, they 
were all-wool goods. Is it the duty of courts to use the 
microscope and the retort to find a reason why a.palpable 
attempt at an evasion of the law and the legislative intent 
should be encouraged and rewarded? Could there be a 


stronger case for the application of the maxim “ De minimis 


— ~~ ” 


1] 


non curat lex.” Evidence that such goods were known in 
the trade as all-wool goods was rejected, and this ruling is 
assigned for error. 

No evidence was needed to establish a fact which must 
follow from the circumstance that no one in the trade but a 
chemist could tell that these LOK dds were not all wool. 
The commercial designation of an article among traders 
and importers, when clearly established, fixes its character 
for the purpose of the tariff laws. 

Arthur vs. Lahey (96 U.S. R., 112). 
Arthur vs. Morrison (96 U.S. R.. 108). 
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Greenleaf vs. Goodrich (101 U.S. R., 278). 

On either the first or the second ground it is respect- 
fully submitted that the judgment of the court below 
should be reversed, and that the court should be ordered 
to enter a judgment for the United States. 

Wm. H. Tart, 
Solicitor- General. 
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In the Supreme Court of the United States. 


OcTOBER TERM, 1590. 


No. 880—-March 30, 1891. 


DANIEL MAGONE, CoLiector or tHe Port or New York, Etc., 


Plaintiff in Error, 


vs. 
al 

r EDWARD LUCKEMEYER er ax. 

; 

| 

IN FrRROR TO THE CiRcUIT COURT OF THE UNITED STATES FOR THE SOUTHERN 

DisTRICT OF NEW YORK. 

: BRIEF FOR DEFENDANTS IN ERROR. 

: FRANCIS LYNDE STETSON, 

> 

Pal Of Counsel. 
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Evening Post Job Printing House, N. Y. 
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Supreme Court of the United States, 


OCTOBER TERM, 1890. 


No. SSO, 
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DANIEL MAGONE, Collector of 
the Port of New York, 
Plaintiff in Error. 


‘ 


AGAINST ' March 30, 1891. 


EDWARD LUCKEMEYER, CARL 
SCHEFER and WILLIAM 
SCHRAMM, 

Defendants in Error. 


BRIEF FOR DEFENDANT IN ERROR. 
Statement of Case. 


1. The defendants in error, being plaintiffs below, 
recovered a judgment (fo. 21) for $238.48 upon the 
verdict of a jury (fo. 18-19%) that such amount had 
been illegally exacted from them by the Collector of 
the Port of New York, now the plaintiff in error. 


2. The case arose upon an importation (fo. 22) 
‘‘ of certain women’s dress goods consisting of cash- 
‘* meres composed chiefly of wool with a very small 
‘* percentage of cotton and valued at not exceeding 
‘‘twenty cents per square yard,” embraced under 
schedule K. Section 365 of the Tariff of 1883. 


: 
) 
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The importers asserted that the goods, being com- 
posed zz part of cotton, and not being composed 
wholly of wool, were dutiable at 5 cents per square 
yard and 35% ad valorem (fo. 24). 

The Collector treating the goods as substan. 
tially ‘‘ all wool” goods, held (fo. 23) that they were 
dutiable at the rate of 9 cents per square yard 
and 40% ad valorem. He collected duty accordingly 
(fo. 23), notwithstanding the timely protest of the 
defendants in error (fo. 24). They properly appealed 
to the Secretary of the Treasury, and in absence of 
relief from him brought this suit to recover back the 
duties illegally exacted. 


3. The facts as to the character of the goods 
are distinctly summarized in the case as follows 
(fo. 25): 

They were manufactured in France at the request 
of the plaintiffs by a peculiar process, by which the 
cotton was introduced into the warp of the fabric, 
prior to the spinning process; the warp being thus 
composed of woolen and colton fibres twisted to- 
gether, but without any separate, single, distinct, 
continuous thread of cotton; the selvedges were 
formed by these warp threads being drawn together 
in a dent, and were composed of wool and cotton in 
the same combination and extent as the warp; the 
filling or woof was entirely of wool; and the per- 
centage of cotton in the goods varisd from 1.99 
to 4.47. 

The question whether threads of materials other 
than wool had been introduced into these goods for 
the purpose of changing the classification was dis- 
tinctly submitted to the jury (fo. 29), which found 


thereon in favor of the defendants in error (fo. 32). 


It was not disputed by the defendants in error 
that the orzginal purpose of introducing such cotton 
(not being cotton threads) into the warp of the goods 
was for the purpose of changing the classification 
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‘fo. 25), although such manufacture also tended to 
strengthen and beautify the goods (fo. 26). It was 
conceded that in appearance, texture, quality and 
use, the fabrics were indistinguishable from women’s 
dress goods composed wholly of wool, the cotton 
being discoverable only by chemical analysis. This 
process of manufacture was undoubtedly more ex- 
pensive than the ordinary process and would not 
have been adopted except in view of the difference 
in classification under the tariff of 1883 (fo. 26, 27). 


4. The Court, declining the motions of both parties 
to direct a verdict, left it to the jury (fo. 29) to 
determine whether these goods contained a thread 
of cotton introduced for the purpose of changing 
the classification made wholly or in part of materials 
other than wool. This question being decided by 
the jury in favor of the defendants in error, the 
general verdict was, under the instructions of the 
Court, also in their favor. 


5. To the instructions, refusals and rulings of the 
Court the counsel for the plaintiff in error took fif- 
teen exceptions, which may be classified as follows: 


(a.) One exception (fo. 30) was to the Court’s con- 
struction of the law. 

(b.) Sia exceptions (fo. 27, 27, 27, 29, 31, 32) in- 
volved the question whether these were ‘‘ al/-wool’ 
goods, or ‘‘ substantially all wool,” or goods known 
to trade and commerce as “ a//-wool goods.” 


(c.) Two exceptions (fo. 28, 31) inquired whether 
the selvedges of these goods being merely the com- 
pound warp threads dented together (fo. 25), were 
selvedges in whole or in part of material other than 
wool. 


(d.) Four exceptions (fo. 28, 29, 30, 31) presented 
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the question whether the warp threads compounded 
of wool and cotton were threads of material other 
than wool. 


(e.) One exception (fo. 30) was to the charge of the 
Court that the question was not whether the import- 
ers had evaded the tariff law. 


(f.) One exception (fo. 28) is so general in terms 
as not to require special consideration. 


The learned Solicitor-General properly reduces all 
these exceptions to two propositions of law, viz: 


(1.) That the cotton in these goods, though not in 
the form of a thread, aided in forming a com- 
pound thread of material other than ‘‘all-wool.” 


(2.) That the goods were in effect ‘‘all-wool” 
goods. 


These two propositions we withstand upon the 
grounds disclosed under our Third Point and Second 
Point respectively. 

To aid in discussion of the whole case the defend- 
ants in error submit three other points as well. 


General claas. 
Special class. 


Subdivision I 


Subdivision IT. 


_ Exceptions. 


Proviso 


First Point. 


The Court below committed no error in con- 
struing this particular clause of the tariff of 
1883. 


First.—For convenient reference this dry goods 
clause (omitting matter not now important) is here 
printed in the form that best conveys the importers’ 
understanding of its meaning : 


‘* SCHEDULE K: Woo. AND WOOLENS. 
©3965. Women's and Children’s Dress Goods, ete.. 


**Composed In part of wool, worsted, etc., 


(A.} 
— valued at not exceeding 21) cents per s«juare yard, 
‘5 cents per square y ard, and in addition thereto 35°; ad valorem, 
‘icC.) ™ ote. 
(D.) ** lf composed wHoLxy of wool, worsted, etc., or of a mixture of 


them, 
“ 9 cents per square yard and 40°, ad valorem, 
(E.) “* but all such goods, 
(a) “ with sel/vedyes made wholly or in part of other material, or 
(6) * with threads of other meterials 
‘“ introduced for the purpose of changing the classification 
‘ shall be dutiable at 9 cents per square yard and 40°% ad valorem ; 
(F.) “ Provided that all such goods weighing over four ounces per 
‘square yard shall pay a duty of 35 cents per pound 


‘and 40° ad valorem.” 


Seconp. —-The construction of the Court below was 
as follows (38 Fed. Rep., 32): 


“ Of course it is a matter of common knowledwe that the Tariff Acts are 
‘“ devised for more than the single purpose of raising revenue, 

“ The creating, protection and fostering of home industries, large or 
‘small or yet unborn, is an important element which is considered by the 
‘law makers when they frame these statutes, and that some such object 
‘ was intended here seems to me plainly apparent upon a comparison of 
‘the two paragraphs No, 365 and the clause in the Revised Statutes. 

‘ By the act of June 22, 1874, all women’s and children’s dress goods, 
‘ whether made of mixed material or made wholly of wool, were dutiable 
‘* at 6 cents per square yard and 35°25 ad valorem. 

“ The act of March 3, 1883, divides them into two groups, the mixed 


‘ goods, and the wholly wool goods, 


‘“ On the mized goods they reduce the duty from 6 cents per square yard 
‘and 35°, ad valorem to 5 cents per square yard and 35°¢ ad valorem. 

“ But on the wholly wool goods they raise the duty very materially. 
‘* They raised it from 6 cents per square yard, and 35°, ad valorem to 9 
“ cents per square yard and 40°¢ ad valorem. 

“ The mere comparison of these two paragraphs seems plainly to in- 
“ dicate that there was an intention in fixing this new rate of duty, to ac- 
“cord some measure of protection to the whol/y wool goods. 

“ Taking that into consideration, the plain, first meaning whic)... ny one 
‘* would draw from the closing part of the paragraph, which begins with 
“ the words: ‘/f composed wholly of wool, worsted, &c.’ is that Congress 
“ intended to provide that if goods of the wholly woolen class were so dis 
‘‘ guised that they might be masqueraded as mized goods, when in reality 
“ they were wholly of wool, they should not by that operation avoid the 
“ heavy discrimination which was laid against the wholly wool goods. 


“ Although we may be quite well satisfied that that was the intent of 


‘ Congress, I do not think, with all the lights we have, and considering 
‘ the great lengths to which the Courts have repeatedly gone in applying 
“ the doctrine of interpretation according to the intent, that we are war. 
‘“‘ ranted in interpreting this last clause of the paragraph, unless we can 
“ find within the plain language used, when fairly interpreted, such words 
“as will warrant the application of that construction. 

‘ How then do they provide for the goods which, although in reality of one 
* class. may be claimed, in order to evade the ope ration of the Tariff Act, 
to be another. 

“ § But all such goods with selvedges made wholly or in part of other 
‘* * materials.’ 

-y The Use of the mord * such,” and of the word ' other’ (MY NS US hack {a 
‘ preceding words in order to find out what that particular clause means, 
Turning to those words we find the whole sentence to read thus : 

“If composed wholly of wool * * * or of a mixture of them, 

“*9 cents per square yard and 40°, ad valorem, but all sucn goods with 
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selvedges made wholly or in part of other material, &c.’ 
«The only possible construction of that clause standing by itself, it seems 
“ lo me, is this: That goods composed WHOLLY, of wool, worsted, or a mixture 
‘of them, shail pay 9 cents per square yard and 40°, ad valorem, but that 
* all goods composed WHOLLY of wool, worsted, or of a mixture of them, 
“ which have se.vepGEes mad: wholly or in part of other materials shall pay 
“ the different rate which is provided Surthe ron,”’ 

“ That disposes of that clause with one exception, 

“The other clause used by Congress is the one which I shall leave to 
“the jury, and my remarks upon the construction of this statute are for 
“ the benefit more particularly of counsel.” 


(The part printed in ttalics is that excepted to by 
the counsel for plaintiff in error, fo. 30.) 


In passing, it may be observed that the Court 


a 
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here meant not that wholly woolen goods with 
selvedges of other materials paid a rate of duty 
different 72 amount from that imposed on wholly 
woolen goods, but only that the rate of duty for 
wholly woolen goods with such selvedges was differ- 
ently and specifically provided further on and after 
the r; 2 for wholiy woolen goods. 

The Court laid the emphasis on the word ‘‘ such,” 
attaching the condition of selvedges only to goods 
“ composed wholly of wool,” and not to, the prior 
subdivision concerning only goods ‘‘composed in 
part of wool,” 

In thus reading the exception as if written ‘ buf 
all goods composed wholly of wool with selvedges of 
other material, &c.,” by limiting the relative ‘‘ such” 
to its proper and necessary antecedent the Court was 
clearly right and in accord with the decision in 
Allison vs. Hartranft (24 Fed. Rep., 136), which 
makes the subsequent and still more distant ‘* such” 
in the proviso refer to the same antecedent, to which 
Judge LAcomBE referred this intermediate ‘‘ such.” 

This, too, is the contention of the learned Solicitor- 
General, who says: ‘‘‘ A// such goods’ refers, of 
‘course, to goods which have been described in 
‘* clause D, which are goods ‘ composed wholly of 


*nwool.’” 


THirD.—Thus properly construed, the question as 
to the composition of the selvedge, which here con- 
sisted merely of the warp threads dented together 
(which is not a true selvedge, but merely the goods 
themselves so woven as to avoid ravelling), was of 
no consequence, for the goods were only in part and 
not wholly composed of wool, as is more particularly 
argued in our Fourth Point. The two exceptions 
concerning selvedges (fo. 28, 31) are therefore with- 
out importance. 

The further ruling of the Court as to the meaning 
of the thread clause is considered under our Third 
Point. 


second Point. 


The Court below committed no error in exclud- 
ing proof and indisregarding motions concerning 
the possible contention that these goods were 
“ all-wool,”’ or “ substantially of wool ” or 


known to trade and commerce as all-wool.’’ 


See six exceptions, fo. 27, 27, 27, 29, 


‘> +) 
ol, 39. 


First.—The learned Solicitor-General repeatedly 
refers to clause D as though it employed the words 
‘* all-wool.”’ 

This is clearly a misapprehension. 

The statute does not employ the phrase “ all- 
wool” at all; neither does it employ any phrase in 
a technical sense. It employs ordinary language, 
that by its own force describes the condition of the 
subject to which it relates. The language is clearly 
‘* descriptive” and not ‘* denominative.” 

It places a low rate of duty on goods ‘‘ composed 
in part” of wool. 

It placesa higher rate of duty on goods *‘ com- 
posed wholly ”* of wool. 

All goods containing wool must therefore belong 
to one or the other of these twoclasses. They must 
be *‘ wholly” of wool or ‘‘in part” of wool. There 
is no intermediate state. 

It was, therefore, of no consequence how these 
goods were known popularly or in trade and com- 
merce. 


és 


SECOND.—As these goods were not wholly of wool, 
no proportion of wool, however preponderant, could 
take them out of the description ‘‘ composed 7n part 
of wool.” 


aE 
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See decision Judge BLODGETT?Y, 
Seeberger v. Farwell, Record, 1441; 
And MS. decision Judge Con’, 
Claflin v. Saltonstall (Mass, Dist., 25th 
Jany., 1889), 


Third Point. 


The Court below committed no error pre- 
judicial to government in submitting to the 
jury the question whether these goods contained 
A THREAD of-material other than wool, and in 
declining to recognize a compound thread of 
wool and cotton as a thread of material othe 
than wool. 


See four exceptions, fo. 28, 29, 30, 31. 


First. —The exception as to goods with *‘* threads 
of other materials” is embraced under the very 
same relative ‘‘ such” as is the exception as to goods 
“with selvedges, dc.,” already considered. This 
exception therefore like that, and like the proviso 
(24 Fed. Rep., 136) is limited to goods composed 
‘** wholly of wool.” 

This meaning of this language is such as was sug- 
gested by the testimony of Mr. Whitman, the 
draughtsman of the law, who said that he had in 
mind goods wholly of wool, save only a thread 
of other material introduced befween the body of 
the goods and the selvedge. 

This language had no reference to goods in which 
the body of the goods contained some cotton, but no 
thread of cotton. 

The law here intended to exclude reference to any 
selvedge or thread of material other (han the body of 


| 
| 
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the yoods for the purpose of classification. No goods 
‘wholly of wool” could contain ‘ threads of other 
material” in the body. Insuch goods ex necessitate 
the foreign thread must be either in the selvedge or 
between the body and the selvedge. From the 
moment the foreign material was introduced into 
the body of the goods, they became goods composed 
only partly and not wholly of wool, and clause E 
had no proper application in respect of them. 


SECOND.—Inasmuch as the goods contained both 
wool and cotton, but nothing else; and inasmuch as 
(fo. 25) *‘no separate, single, distinct, continuous 
thread of cotton existed” in the goods, the Court 
correctly disregarded (fo. 30-31) all the government’s 
points as to compound ‘“ fhreads composed of wool 
and cotton.” 

The exception concerns wholly woolen goods not 
‘with other materials introduced, &c,” but ‘* with 
threads of other materials introduced, &c.” | 

Unless, therefore, the ‘‘ other materials” were in- 
troduced in the form of a “a thread ” (a proposition 
here negatived by the verdict of the jury) the goods 
were not brought within the exception. 


THIRD.—But if a line of argument so attenuated as 
that of ‘‘a compound thread ” is to be entertained at 
all, it may be met by a point equally fine. Every 
thread of the warp was such a compound thread. 
Without these compound threads there was no warp. 
Without the warp there was no cloth. This warp 
of compound threads was therefore an essential part 
of the cloth. The compound thread therefore was in- 
troduced for a necessary purpose of manufacture, and 
not for the purpose of changing the classification. 


FourtTH.—Further, it may be noted that the thread 
specified in the statutory exception is a ‘‘ thread of 
other materials,” a description not satisfied by a 
thread that is only ¢n part of other material. 


1] 


The absence of these words *‘ in part” distinguish 
the exception in the statute as fo threads from the 
exception as to selvedges immediately preceding. 

The learned Solicitor-General sagaciously antici- 
pated the appearance of this point, prepared before 
his brief was received. 

His suggestien that this is an implication inad- 
missible because against the intention of the Legis. 
lature,is, we respectfully submit, ‘‘ petitio principw.” 
At least two courts have held that by this language 
Congressional intention is disclosed in harmony with 
defendant’s interpretation. 


l'irtH.—The contention of the plaintiff in error 
as to the rulings concerning a thread may, therefore, 
be disregarded. 


Fourth Point. 


The Court below committed no error in over- 
ruling the contention of government that the 
selvedges of these goods were such as to subject 
them to the higher rate of duty. 


See exceptions, fo. 28, 31. 


First.—The ruling of the Court was right upon 
mere consideration of the law itself (fo. 30) as 
already discussed (supra, Point I.). 


Seconp.—But as matter of fact also the disposition 
of the case was right. ‘‘ The selvedges of these 
‘‘voods were formed from the warp threads of the 
“goods drawn together in a dent, and pam 
‘‘composed of wool and cotton in the same combina- 
‘‘tion and extent as the warp of the goods.” 

That is to say, the goods had a selvedge not in the 
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manufacturing sense of the word—being a band or 
border, but in the strict literal sense a ‘‘ self-edge,” 
not ** made wholly or in part of other materials ” 
than the body of the goods. 

This mere knotting together of the ends of the 
warp threads did not, as was shown by the testi- 
mony of Mr. Whitman, constitute a selvedge within 
the meaning of the law. 

The learned Solicitor-General quite properly ob- 
serves that ‘‘ Congress intended to tax the body of 
‘** the cloth, and the duty was made to depend on 
‘its texture and not upon that of its selvedge.” 


Fitth Point. 


The Court committed no error in holding (fo. 
30) that the importers were not prohibited 
from so manufacturing goods as to conform 
to a lower rather than a higher exaction of 
the tariff, and though they may have adopted 
a very technical device to escape the higher 
rate, the question presented by the case is only 
whether their goods are embraced within the 
higher rate, and is not whether the plaintiffs 
have evaded the law. 


First.-—-The language of the charge is exactly in 
the line of the opinion of Judge BLODGETT in the 
other case upon the same section (Seeberger v. Far- 
well), argued at the same time with this. 

It is also fully sustained by many decisions. 

U7. S. v. Isham, 17 Wall (84 U.S.), 496- 
DOG. 

Merritt v. Walsh, 14 Otto (104 U. S.), 
694-701. 

People v. Ryan, 88 N. Y., 142. 
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SECOND.— Besides, there was here no case of 
‘‘ evasion.” 

The goods were mixed goods and therefore 
admissible at the lower rate. The statutory excep- 
tions as to goods wholly of wool, with threads or 
selvedges of other material, were obviously insuffi- 
cient to take these mixed goods out of the lower 
duty class. Therefore, the importers making these 
mixed goods without adopting any of the excepted 
devices, Were entitled to enter them at the lower rate, 
and are not subject to the strained and arbitrary 
interpretation given to the statute by the Customs 
officers (Hartranft v. Wiregman, 121 U. 5., 609 


617). 


Sixth Point. 


The judgment below should be affirmed. 
Dated March 2&8, 181. 


K'RANCIS ILLYNDE STETSON, 
(of Counsel for Defendant in Error. 


BANGS, STETSON, TRACY & MACVEAGH, 
Attorneys for Defendant in Error, 
(5 Wilham Street, 
New York. 
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WILLIAM J. WILSON VS. WILLIAM 8S. EVERETT. 1 


l Pleas in the circuit court of the United States for the district 


of Colorado, sitting at Denver. 


Be it remembered that heretofore and on, to wit, the 28th day of Jan- 


uary, A. D. 1886, came William 8S. Everett and James M. Robinson, 


by Wells, Macon and McNeal, Esqrs., their attorneys, and filed in 
said court their complaint and sued out of said court a writ of sum- 
mons against William J. Wilson. 


And the said complaint is in words.and figures as follows, to wit: 


Complaint. 
In the Circuit Court of the United States for the District of Colorado 


WittiaAM 8S. Everett and JAmes M. Ropinson, Plaintiffs, 
is. 


WitLtiAM J. Wiurson, Defendant. 


The plaintiffs, complaining of the said defendant, say that plain- 
tiffs are citizens of the State of Illinois; that defendant 1s a citizen 
of the State of Colorado; that the matter in dispute herein 

: exceeds, exclusive of costs, the sum and value of five hundred 


dollars. 


And fora cause of action plaintiffs say that heretofore, to wit, on the 
first day of November, A. D. 1885, defendant became and was in- 
debted to plaintiffs in the sum of sixty-five thousand dollars on an 
account for services by plaintiffs performed at the request of defend- 
ant at the city of Chicago, in the State of Illinois, and at the said 
district of Colorado, and at London, England, between the first day 
of June, 1883, and the first day of November, A. D. 1885, in and 
about the sale of certain lands and certain horned cattle and other 
personal property of defendant; that defendant hath not paid the 
said sum of money nor any part thereof. 


Wherefore plaintiffs demand judgment against the said defendant 
for the sum of sixty-five thousand dollars and their costs. 
(Signed) WELLS, MACON & McNEAL, 
Plaintiffs’ Attorneys. 


(Endorsed :) 1893. William S. Everett and James M. Robinson 
vs. William J. Wilson. Complaint. Filed Jan. 28, 1886. (Signed) 


Edward F. Bishop, clerk. Wells, Macon & MeNeal, att’ys for pl’ fis. 
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And the said sammons is in words and figures as follows, to wit: 


SUMMONS. 


5) Complaint. Filed in the Clerk's Office this 28th Day of January, 
A. D. 1886. 


Unitrep STATES OF AM ERICA, | ~ 
° . . ’ * SO « 
District of Colorado, j 


In the Cireuit Court of the United States for the District of Colorado. 


WitiiaM 8. Everett and JAMes M. Rosrnson, Plaintiffs, 
heTsus 
WiLitiAmM J. Witson, Defendant. 


The President of the United States of America to William J. Wil- 
son, Greeting : 

You are hereby notified that an action has been’ brought in said 
court by William 5. Everett and James M. Robinson, plaintiffs, against 
you, as defendant, to recover the sum of $65,000.00 due from you, 
the said defendant, to the said plaintiffs on an account for services 
performed by plaintiffs at defendant’s request at Chicago, Illinois, 
at the district of Colorado, and at London, England, between June 
Ist, 1883, and November Ist, 1885, in and about the sale of certain 
lands, ete., and for the costs of this suit, as more fully set forth and 
described in the complaint filed herein and to which reference is 
here made. 


You are hereby required to appear and demur or answer to the 
coraplaint filed in said action in said court within ten days (exclu- 
sive of the day of service) after this summons shall be served on 
you, if such service shall be made within the county of Arapahoe; 

otherwise within forty days from the day of service; and if 
| you fail so to do the said plaintiffs will take judgment against 

you by default, according to the prayer of the said complaint, 
for said sum of $65,000.00 and costs. 


Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the said cireuit 
court, at the city of Denver, in said district, this 28th day of Janu- 
ary, A. D. 1886, and of the [Independence of the United States the 
110th year. 

[Seal Cir. C’t U. S.] 
(Signed) EDWARD F. BISHOP, Clerk, 
By F. W. TUPPER, Deputy Clerk. 
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WILLIAM J. WILSON VS. WILLIAM 8. EVERETT. 


Proof of Service. 


UNITED STATES OF AMERICA, } 
District of Colorado, ‘aos 
Denver, Jan’y 28th, A. D. 1886. 
| hereby certify that I received the within writ on the 28th day 
of January, A. D. 1886, and that I have personally served the same 
upon the said defendant, William J. Wilson, by delivering to him 
personally a true copy of the within writ at Denver, county of Ara- 
pahoe, on the 28th day of January, A. D. 1886. 
This writ therefore returned executed as the law directs this 28th 
day of January, A. D. 1886. 
(Signed) WALTER A. SMITH, Marshal, 
By Kk. F. DEAN, Deputy Marshal. 


) (indorsed :) Gen. No. 18953. Cireuit court of the United 

States for the district of Colorado. Wm.S. Everett et al., plain- 
tiffs, VeETsSus Win. a Wilson, defendant. Summons. Kiled this 25 day 
of Jan’y, A. D. 1886. (Signed) Edward IF. Bishop, clerk, by F. W. 
Tupper, deputy clerk. Wells, Macon & McNeal, of Denver, attor- 
neys for plaintiffs. 


And afterwards and on, to wit, the 4th day of February, A. D. 
ISS6, came the said defendant, by Patterson and ‘Thomas, Ksqrs., 
his attornevs, and filed in said court and in said cause his demurrer 
to the complaint herein. 

And the said demurrer is in words and figures as follows, to wit: 


Demurrer. 
In the Cireuit Court of the United States for the District of Colorado. 


WitirAM S. Everett and James M. Rosrnson, Plaintiffs, 
is. 


WittiAM J. Witson, Defendant. 


Comes now the said defendant and demurs to the complaint 
herein for the reason that the same does noi state facts sufficient to 
constitute a cause of action. 

(Signed) 


PATTERSON & THOMAS, 
6 Alt’ys for Defendant. 
Post ofhice address, Denver, Colo. 


(Endorsed :) 1893. U.S. circuit court, at Denver. Wm. 8. Ev- 
erett and James M. Robinson vs. William J. Wilson. Demurrer te 
complaint. Filed Feb. 4, 1886. (Signed) Edward F. Bishop, clerk. 
Patterson & Thomas, def’t’s att’ys. 
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And afterwards and on, to wit, the 5th day of May, A. D. 1886, 
the same being one of the regular juridical days of the May term, A. 
D. 1886, of said court—present, the Honorable Moses Hallett, district 
judge—the following proceeding was had and entered of record in 
said court and in said cause, to wit: 


Order. Demurrer Overruled. 


WILLIAM S. Everett and JAmes M. Ropinson ) 
Us > 1898. 


WILLIAM J. WILSON. j 


Action on an account. 


At this day come the said plaintiffs, by E. T. Wells, Esq., their 
attorney, and the said defendant, by T. M. Patterson, Esq., his attor- 
ney, also comes. 

And the demurrer of the said defendant to the complaint herein 

coming on now to be heard is argued by counsel, and 
i the court being now sufficiently advised in the premises, it 

seemeth to the court here that the said complaint is sufficient 
in law, and so the said demurrer is overruled. 


And afterwards and on, to wit, the 6th day ol May, A. D. 1886, 
came the said plaintiffs, by their attorneys aforesaid, and filed in 
said court and in said cause a certain bill of particulars. 

And the said bill of particulars is in words and figures as follows, 
to wit: 


Bill of Particulars. 
In the Circuit Court of the United States for the District of Colorado. 


WILLIAM S. Everett & James M. Ropinson 
vs. 
WILLIAM J. WILSON. 


Robert T. McNeal, being first duly sworn, says on oath that on 
this 5th day of May, A. D. 1886, he delivered a true copy of the 
within account to Thomas M. Patterson, one of defendant’s attor- 
neys. 

(Signed) R. T. McNEAL. 


Subscribed & sworn to before me, at Arapahoe county, Colorado, 
this May 6th, A. D. 1886. 
[ Notarial Seal. ] 
(Signed) HARRY C. PORTER, 
Notary Public, Arapahoe County, Colorado. 
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Bill of Particulars. 
In the Circuit Court of the United States for the District of Colorado. 


WiILtrAM 8S. Everett, JAMes M. Ropinson, 
Us. 


WILLIAM J. WILSON. 


William J. Wilson to William S. Everett and James M. Robinson, 
Dr. 


« 

To services rendered by the said Everett and Robinson between 
June Ist, 1883, and November Ist, 18585, at your request in and 
about negotiating a sale for your behalf to the New United States 
Cattle Ranch Company, Limited, of London, England, of the Circle 
ranch, located on the Republican river and its tributaries, in the 
States of Colorado, Kansas, and Nebraska, with the appurtenances, 
and the cattle and horses which were, on or about the 14th dav of 
December, 1883, upon the range belonging to or connected with the 
said Circle ranch, and the buildings, dwellings, branding irons, 
books, and records of said Circle ranch, and the saddles, bridles, and 
harness connected with or belonging to the said ranch, two patented 
horse hay-rakes then upon the said ranch, and the other cattle or 

property belonging to or connected with the said Circle ranch 
v on the 14th day of December, 18835, aforesaid, and the water 

rights and other rights and privileges pertaining to the said 
ranch, $65,000.00. 


Received a copy of the above bill of particulars this Sth day of 
May, 1886. 


? 
Attorney for Defendant. 


(Endorsed:) No. 1893. Wm.S. Everett et al. v. Wm. J. Wilson. 
Bill of particulars. Filed May 6th, 1886. (Signed) Edward F. 
Bishop, clerk. 


And afterwards and on, to wit, the 8th day of May, A. D. 1886, 
came the said plaintiffs, by their attorneys aforesaid, and filed in 
said court and in said cause their supplemental bill of particulars. 
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Order. Defendant te Answer. 


WittiAM S. Everett and James M. Ropinson 
vs. . 1893 
WILLIAM J. WILSON. 


Action on an account. 


13 At this day come the said plaintiffs»by Thomas Macon, 
Esq., their attorney, and the said defendant, by T. M. Patter- 
son, Ksq., his attorney, also comes. 

And thereupon, on motion of the said defendant, the said plaintiffs 
now here in open court consenting thereto, it is ordered by the court 
that the said defendant answer herein by or before the 24th instant, | 
as he shall be advised. | 


« 
’ 


And afterwards and on, to wit, the 22nd day of May, A. D. 1886, 
came the said defendant, by Patterson and Thomas, Esq’r’s, his at- 
torneys, and filed in said court and in said cause his answer to the 


complaint herein. | 
: 
And the said answer is in words and figures as follows, to wit: 
Answer. 
| 
Unirep STates oF AMERICA, ) 


oOo * 
ee . 


District of Colorado, j 
In the Circuit Court of the United States in & for said District. 


WittiAM S. Everett e al.. Plaintiffs. 
US, 


WiLtiAM J. Witson, Defendant. 


14 Comes now the above-named defendant, William J. Wil- Ww 
son, by his attorneys, Patterson & Thomas, and, for answer to 
the complaint herein, says: ] 


He denies that on the first day of November, A. D. 1885, or at any 
other time he became or was indebted to the plaintiffs or to either 
of them in the sum of sixty-five thousand dollars or in any other 
sum on an account for services for plaintiffs performed, at defend- 
ant’s request or in any manner, at the city of Chicago, in the State 
of Illinois, and at the said district of Colorado and at London, Kn- 
gland, or at any other place, between the first day of June, 1883, and 
the first day of November, A. D. 1885, or at any other time, in and 
about the sale of certain lands and certain horned cattle and other 
personal property of defendant, or in or about the sale of any other 
property or thing whatsoever. 


hd 
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And, answering the supplement to plaintiffs’ bill, he further de- 
nies that said alle ged services were rendered under an oral or other 
employment of plaintiffs by defendant by which plaintiffs were to 
receive for their commissions in the first instance five thousand dol- 
lars or any other sum and all that the property should sell for over 
two hundred and twenty-five thousand dollars or any other sum. 
He denies that thise ‘mp loyme nt of plaintiffs by defendant was made 
in the summer of 1883 or at any other time, and he denies that the 
same was reiterated and renewed in Chicago shont lebruary, 1884, 
or at any other time. He denies that by a subsequent or any 
irrangement the defendant agreed LO pay plaintiffs the further 
sum of ten thousand dollars OF any other sum whatsoever. He 
further denies that any services were performed or trips made or 
correspondence or negotiations had by the said plaintiffs or either 

of them for or in behalf of defendant in and about the alleged 
15 sale of said lands, horned cattle, and other personal property 
of the defendant. 

Wherefore defendant prays that he be hence dismissed with his 
judgment, for costs, and all other relief. 

(Signed) PATTERSON & THOMAS, 
Att ys for Defe ndant. 


(Endorsed :) 1893. U.S. eireuit court. William S. Everett eé ai. 
's. William J. Wilson. Answer. Filed May 22, 1886. (Signed) 
Kdward Ie. Bishop, clerk. Patterson WV ‘Thomas 


And afterwards and on, to wit, the loth day of Jani uary, A. D. 
1887, the same betng one of the regular juridical days of f the No- 
vember term, A. D. 1886, of satd court —present, the Honorable 
Moses Ilallett. district judge—the follow lng further proceeding was 
had and entered of record in said court and in said cause, to wit: 


Ord Death ot Plainttti Robinson Sugge sted. 


WittrAM S. Everett e al. 


's. 1S&: 


WirnLiAmM J. WILSON 


» 


Action on an account 


At this day comes the said plaintiff, William 8S. Everett, by R. T. 
McNeal, Ksq.. his attorney, and sugges sts to the court here that since 
the last term of the court the said plaintiff, James M. Robinson, 


hath departed this life, whereby this action hath abated as to him, 
the said James M. Robinson. 


16 And afterwards and on, to wit, the 18th day of January, A, 
D. 1887, the same being one of the regula r juridical days of the 
November term, A. D. 1886, of said ec urt—present, the Honorab le 


—]| 26d 
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Moses Hallett, district judge—the following further proceedings was 
had and entered of record in said court and in said cause, to wit: 


Orde rT. Jury Trial. 


WituiaM S. Everett, Surviving Plaintiff, > 
vs. - 1893. 


WILLIAM J. WILSON. 
Action on an account. 


At this day comes the said plaintiff, by J. G. Taylor, Esq., his at- 
torney, and the said defendant, by T. M. Patterson, Esq., his attorney, 
also comes. 

And thereupon comes a jury, to wit, John Gray, J. F. Tucker, A. 
Morse, J. E. Benjamin, Joseph Coykendall, Day B. Hayt, James F. 
Benedict, Frank Kratzer, Henry A. Holme, Charles B. Kountze, 
James Cowie, Fred. R. Baker, twelve good and lawful men, and 
they are duly selected and tried, impaneled, and sworn to well and 
truly try the issues herein Joined and a true verdict render according 
to the evidence. 

And thereupon comes the evidence, the hearing of which is con- 
tinued to the hour of adjournment. 

And the said jurors, being now each duly cautioned by the court 
not to converse among themselves or with others touching tlis cause 
or the matters at issue herein or the evidence heard or any part 

thereof, nor to listen to such conversation of others. are per- 
17 mitted to separate to meet the court at its next income. 


And afterwards and on,to wit, the 19th day of January, A. D. 
1887, the same being one of the regular juridical days of the Novem- 
ber term, A. D. 1886, of said court—present, the Honorable Moses 
Hallett, district judge—the following further proceeding was had 
and entered of record in said court and in said cause, to wit: 


Order. Trial Continued. 


WitiiaAM 8. Everett, Surviving Plaintiff, ) 
Us. 


WituiaM J. Wr ‘on. 


. 1893. 


Action on an account. 


At this day come again the said parties, by their attorneys, re- 
spectively. 

And the said jurors being now all here present and in the } ury- 
box, the hearing of the evidence herein is resumed ans continued to 
the hour of adjournment. 

And the said jurors, being now each duly cautioned by the court 
not to converse among themselves or with others touching this cayse 
or the matters at issue herein or the evidence heard or any part 
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thereof, nor to listen to such conversation of others, are permitted 
to separate to meet the court at its next incoming. 


18 And afterwards and on, to wit, the 20th day of January. A. 

D. 1887, the same being one of the regular juridical days of 
the November term, A. D. 1886, of said court—present. the Honor- 
able Moses Hallett, district judge—the following further proceeding 
was had and entered of record in said court and in said cause, to wit : 


(y 
~ 
} 


Orde ? Trial f onlinued 


WituiaM 8. Everett, Surviving Plaintiff, ) 
vs » 1 SYS. 


WILLIAM J. WILSON 


Action Oh ah account 


At this day come again the said parties, by their attorneys, re- 
Spe ctively. 

And the jurors heretofore impaneled and sworn in this cause 
being now all here present and in the jury-box, the hearing of the 
evidence herein is resumed 

And the said jurors, having heard the evidence produced herein 
and the instructions of the court, retire to their room under charge 
of a sworn bailiff to consider of their verdad! 


And afterwards and on, to wit, the Zlst day of January, A. D. 
1887, the same being one of the regular juridical days of the Novem- 
ber term A. D. 1886, of said court—present, the Honorable Moses 
Hallett, district judge—the following further proceeding was had 
and entered of record in said court and ith said cause, to wit 


Orde i. | f rdict 


19 Wititiam S. Everett, Surviving Plaintiff, 
vs » 1893. 


WittiAM J. WILSON. 


Action on an account. 


At this day come again the said parties, by their attorneys, re- 
spectively, and thereupon come again the said jurors and on their 
oaths do say they find for the plaintiff in the sum of ten thousand 
dollars ($10,000). 


And afterwards and on, to wit, the 22nd day of January, A. D. 
ISS7, the Sutmne being one of the regular juridicat davs of the Novem- 
ber term, A. Db. 1886, of said court—present, the Honorable Moses 
Hallett, district judge—the following further proceeding was had 
and entered of record in said court and in said cause, to WIL: 
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Order. Leave to Submit Question to Jurors. 


WittiaM 8. Everett, Surviving Plaintiff, ) 
vs. > LS9S. 
WiILiIAM J. WILSON. 


Action on an account. 


At this day come again the said parties, by their attorneys, respect- 
ively,and thereupon the said plaintiff prays leave of the court to sub- 
mit a question to the jurors heretofore impaneled and sworn in this 
cause, Which is by the court allowed him; and the said jurors, being 

now again all here present and in the jury-box, the following 
20 interrogatory, presented by the said plaintiff, is asked by the 

court of them, to wit: “ Did you include in your verdict the 
plaintiff’s claim for any excess over the sum of $225,000 denomi- 
nated in the evidence the surplus or profits?” To which the said 
jurors, by James IF’. Benedict, their foreman, answer and say: “Our 
understanding is that Mr. Wilson never received anything in excess 
of $225,000.00.” And it is ordered by the court that the said ques- 
tion and the answer thereto be entered of record in connection with 
the verdict of the jury on yesterday returned into court in this cause, 
for further consideration, as occasion may arise. 


And afterwards and on, to wit, the 25th day of January, A. D. 
1887, came again the said defendant, by his attorneys aforesaid, and 
filed herein his motion for a new trial of the issues herein joined. 

And said motion for a new trial is in words and figures as follows, 
to wit: 


Motion for a Ne Ww Trial. 
In the Circuit Court of the United States for the District of Colorado. 


WILLIAM 8S. Everett ef al.. Plaintiffs, 
Us, 
WitiiAM J. Witson. Defendant. 


21 Comes now the above-named defendant, William J. Wilson, 
and moves the court for a new trial in the above-entitled 
cause for the following reasons, to wit: 

1. The court erred in admitting improper, irrelevant, and in- 
competent testimony. 

2. The court erred in refusing to admit competent, relevant, and 
pertinent testimony in behalf of the defendant in said cause. 

3. Lhe court erred in giving to the jury irrelevant, incompetent, 
and improper instructions, each and all of which were prejudicial to 
the lawful rights of the defendant. 

4. The court erred in refusing to instruct the jury as requested by 
the defendant. | 
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’. The verdict of the jury is contrary to law. 
6. The verdict of the jury is contrary to the evidence 

The verdict of the jury is not sustained or warranted by the 
testimony. 

8. The verdict of the jury is against the great weight and pre- 
ponderance of the testimony. 

And for other good and sufficient reasons. 
(Signed) PATTERSON & THOMAS, 
Attorneys for Defendant. 


(Endorsed :) 1893. U. S. cireuit court at Denver. William S. 
Kverett et al. vs. William J. Wilson. Motion of defendant for new 
trial. Filed Jan. 25, 1887. (Signed) Edward F. B ishop, clerk. Pat- 
terson & Thomas, for defendant. 


22 And afterwards and on, to wit, on the 3rd day of May, A. 

D). 1SS7, the same being one of the regular juridical days 
of the May term, A. D. 1887, of said court—present, the Honor- 
orabie Mose ‘Ss Hi: Li ‘le tt, district judg —the following lurther proceed- 
ing was had and entered of record in said court and in said cause, 
to Wit: 


Orde vo Judgment. 


WILLIAM S. EvVERE rT } 
re. . 18983. 


WILLIAM J. WILSON. } 


Action on an account. 


At this day comes the said plaintiff, by R. 'T. McNeal, Esq., his 
attorney, and the said defendant by T. M. Patterson, Esq., his attor- 
hey, also comes. 

And the motions, respectively, of the said plaintiff and the said 
defendant for a. now trial of the issues herein joined having here- 
tofore come on to be heard, and having been argued by counsel 
and by the court take n under advisement, and the court being now 
sufficiently advised in the premises, it is ordered by the court, for 
good and sufficient reasons to the court appearing, that the said 
motions and each of them be denied. 

W herefore it is ordered by the court that judgment be entered 
herein upon the verdict of the jury in favor of the said plaintiff 
and against the said defendant for the sum of ten thousand dollars 

($10,000) damages and the said plaintiff's costs, to be taxed. 
93 And thereupon and on the same day, to wit, the 3rd day 

of May, A. DD. 1887, judgment was duly entered against the 
suid defendant in the judgment book of said court in pursuance of 
the statutes and rules of court. 


— 
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Q. What was the occasion of your meeting; was it accidental ? 

A. No, sir; he was brought there by Mr. Robinson—J. M. Rob- 
inson, the plaintiff—my coplaintiff. 

@. Did you have any business conversation or any conversation 
leading to any business transaction ? 

A. We had; yes, sir. 

Q. Narrate to the jury what the conversations were between you 
at the time. 

A. The first time—this was in August 1883—it was in regard 
to the sale of his ranch property, known as the Circle ranch, located, 
as represented by him, partly in Colorado, partly in Kansas, and 
partly in Nebraska. 

Q. Narrate, if you please, what was done and what was said in 
reference to your taking hold of it. 

A. I had been in Europe some time previous to that on other 
business, but whilst there had received a letter from a gentleman 

named Reynolds—James Reynolds—in which letter he had 
27 described very fully a large ranch property. 
Q. Leave the Reynolds matter out, if you please. 

A. I was going—I made negotiations—we had a contract with 
him, and that contract for the sale of this property I had read to 
Mr. Wilson, and previous to that had read it to Mr. Robinson. | 
undertook to negotiate the property and entered into a negotiation. 
When [ returned to America I found the property was not as repre- 
sented, and, among others, I got Mr. Robinson to furnish a property 
that would come very nearly to the representations made in that 
contract—the Reynolds contract—and the conversation with Mr. 
Wilson started upon that matter, and he then gave me a written de- 
scription of the ranch, the acreage of freehold land and the land 
enclosed in fence, the range outside of it, the number of cattle he 
had, the number of horses, the amount of cattle he had sold the year 
previous, the number of beef cattle he had on hand at his place, 
comprising a property which I believed I could accept in lieu of 
the one I had been attempting to place. The gentleman did not 
own any such property; had nosuch property under control as was 
represented in that letter. That then led to the negotiations, and 
Mr. Wilson stated that he wanted $225,000 for it—for his property. 
I wanted him then to designate a commission. I wanted him to 
give me a power of attorney to negotiate a contract for the sale of 
his property. Hedeclined to dothat. I wanted him togivea bond 
on this property. He declined to do that, but he said he would add 
five thousand dollars to it, which would be two hundred and thirty 
thousand dollars, and would give five thousand dollars commission. 
Then I explained to him as well as 1 could, as I understood the 

character of the English market, that the English people 
28 based the value of the property upon what it would yield, 

and from his representation of the property having made 
ninety-six thousand dollars the year before from the sale of cattle, 
and having a thousand head that were ready for market; that two 
hundred and twenty-five thousand dollars was a very small price; 
that it could be sold just as readily for a great deal more; that ten- 
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per cent. dividend on any property was a fair investment; that in- 
vestors did not object to taking hold of any such property. Mr. 
Robinson stated that he had sold Mr. Wilson’s cattle; they were of 
good grade; also purchased bulls for him, so I was led to believe 
they were of good grade. We fixed the value upon — ten per cent.— 
that is, a thousand head at forty dollars a head amounting to so 
much. I said the English promoters would fix a valuaticn. We 
finally agreed upon allowing myself and Mr. Robinson fifty thou- 
sand dollars as a profit in addition to the five thousand dollars com- 
mission he agreed we should have, and on the strength of that I 
drew up a contract then, at the same time, between himself, myself, 
and Mr. Robinson, in which the purchase price was given at two 
hundred and thirty thousand dollars, five thousand doliars, and an 
option, as the counsel has said, for sixty days; and then also a fur- 
ther contract was drawn up for the inspection of the promoters— 
founders of this English company. I understood a company had 
already been formed and the money was ready to be paid over 
whenever the property was presented, coming anything near the 
terms and specifications of the contract on which they had obtained 
subscriptions and issued stock. In that contraci—the contract for 
two hundred and seventy-five thousand dollars—we made no pro- 
vision whatever for the founders or promoters of the company, and 
it was sent over and a new contract was framed by the English so- 

licitors for the company and returned to us for Mr. Wil- 
29 son to sign. When that contract was received by myself 

either myself or Robinson either telegraphed or wrote to 
Wilson to come to Chicago, we were ready to close negotiations. 
That, I think, was in October, perhaps, of the same year. When 
Mr. Wilson came to the office | present d the contracts for his in- 
spection; he looked them over. One was a promoter’s contract for 
the company, the valuation being fixed at four hundred and ten 
thousand dollars. He, however, asked until the next day and I let 
him take the contract with him and he returned the next morning, 
stating that he had met a lawyer, a gentleman he knew, from the 
West. I think he gave his name as ‘Tankersley, and said that he 
had examined the contract very carefully and found and advised 
him not to sign it; so he declined to sign it. He remained there a 
coupie of days. I was called away on business in Texas, to be gone 
almost a month, and what took place between Mr. Robinson and 
Mr. Wilson and my son I don’t kvow anything about, except what 
was told me afterwards. However several cable dispatches were 
sent from London to my office urging this matter; first urging the 
contract to be signed by Mr. Reynolds; when I found that could not 
be done, then urging Mr. Wilson to sign this. It seemed the mem- 
bers, the subscribers to the stock on the other side, were getting very 
much dissatisfied, and, in order to prevent the thing from falling to 
pieces, urged it up all they could. When [ returned from Texas I 
found matters had not progressed very much. It was deemed ad- 
visable for me to come out and see Mr. Wilson, which I did. I came 
out in December. - I bad drawn another contract in a form which I 
thought would, perhaps, be relieved of the objectionable features 
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that Wilson objected to in the contract sent me, but Mr. Wilson did 
not sign that. We went to a lawyer named Hughes, here; Mr. 
Hughes found no fault with it; seemed to think it all right 
30) and clear. ‘That contract did not change the purchase price, 
did not change the number of cattle, made no material 
changes except some changes which, perhaps, were beneficial to the 
founders of the company on the other side, but did not affect the 
price at all nor the payments. We talked awhile about it, and 
finally we met Mr. Patterson and the contract was drawn up in Mr. 
Patterson’s office mainly by himself. I was there. Mr.-Wilson was 
present. We discussed over all the phraseology, terms, and cond. 
tions in it very thoroughly. It was written very slowly and with 
great care and finally completed and signed by Mr. Wilson, and 
that contract I sent to England to these gentlemen | was then nego- 
tiating with; and, having received that, they came over to examine 
the property and close the purchase. They came over and the pur- 
chase was closed. They took possession, paid the purchase price 
agreed upon, the cash purchase price, and gave, as the counsel 
stated in his opening argument, a chattel mortgage on the realty to 
secure the unpaid portion of the purchase price. 
Mr. ‘Taytor to Mr. Patterson: There is what we call the first con- 
tract, sir; marked for identification Ex’b. A and read in evidence as 
follows : 


Exurpir A. 
CuHicaGo, Aug. 17, ’83. 


I hereby agree to sell to William S. Everett and J. M. Robinson 
or their nominees the ranch known as Circle ranch, located on 
Republican river at a point where the States of Colorado, Kansas, 
and Nebraska join, at and for the sum of two hundred and thirty 
— ($250,000) dollars, less five thousand ($5,000) dollars allowed said 

Everett and Robinson for commissions, said sale to embrace 
ol said ranch with cattle and horses and everything that thereto 

belongs, and the said parties to have the refusal of said prop- 
erty for sixty days from this date and such longer time as may be 
necessary to close said sale, provided that within said sixty days 
there is fair prospect of a sale being made satisfactory to me. 


(Signed) W. J. WILSON. 


Q. I understand you to say at the time this was signed there was 
another contract signed which was forwarded to England? 

A. Yes, sir; the same date. 

Q. Have you got that? 

A. I have not; I furnished a copy which I think you gave Mr. 
Patterson awhile ago. 

Q. The original was sent to England ? 

A. Yes, sir. 

Q. That was with reference to the same sale that was mentioned 
in here? 

A. Yes, sir. 


’ 
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—. (Handed paper and asked.) Look at that and see if that is a 
COpy of the contract ? 

A. Yes, sir. Atthe time this contract was drafted and signed 
there was one kept in the office, which is this one. I think we 
furnished Mr. Wilson one at the same time, perhaps Mr. Robinson, 
but the original was sent to London. They were all compared and 
found to be exactly alike. 


Mr. Taylor reads the paper spoken of by witness, as follows: 


» 


3? ixuipir “B 


= 


Memorandum of agreement made this 17th day of August, A. D. 
1883, between William J. Wilson, of Denver, Colorado, U.S. A., 
and William S. Everett, attorney-at-law, of Chicago, Illinois, U.S. 
A.,as the duly authorized agent to n ee te a sale of the property 
herein described for and on behalf of the said William J. W ilson, 
represented hereinafter as the vuarantor, of the first part, and 
Thomas json Smith, of ots Old Broad street, Ie. +4 London, 
Kngland, as trustee for and on behalf of a limited company pro- 
posed to be formed and registered under the name of the “ New 
United States Cattle Ranch Company, Limited,” herein known 
as the purchaser, of the second part, and Arthur Robert Martin, 
of 63 Queen Victoria street, and John Potter Wilkes, of 545 Old 
Broad street, and Louis Edward Potter Wilkes, of same number, 
all of London, England, of the third part 


The said agent and guarantor agree to seil the ranch known 
as “Cirele ranch,” loc: ate “don the Republican river and several of 
its tributaries, in the States of Colorado, Kansas, and Nebraska, at 
a point where the three States join in the northeast of Colorado, 
U.S.A. 

The said ranch contains one hundred and thirty-five (135) 
syuare miles of good pasture land, all fenced in with a fence of good 
solid wood posts and three wires (barbed), and the entrances with 
Iron gates. 

This ranch contains nine miles of frontage on the Republican 
river and fifteen (15) miles back from said river, through which flow 
several tributaries to said river, the land along the said river and 
streams (tributaries) all being held in freehold title from the Govy- 
ernment of the United States of America. 

- 33 t. Also all buildings, dwellings, branding irons, wagons, 

books, and records of said ranch, and al! cattle thereon or con- 
nected therewith under the brand of said cattle ranch, which the books 
show to be about nine thousand (9,000), more or less, which herd is 
well graded American stock, free from Texas or Spanish pedigree, 
and which herd has thirty full-blooded Durham bulls and one hun- 
dred and thirty-five (135) high-graded Durham bulls; also two 
hundred (200) American horses, most of which are trained saddle 
horses, together with saddles, bridles, and several sets of harness; 
also two mowing machines and patented horse hay-rakes. 


- Se 
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5. The guarantor makes the following statement of facts, which 
shall form part of this agreement on his part, to wit: 

a. That in connection with this ranch and outside of that part 
under fence there is a pasture range of not less than thirty miles in 
extent in every direction, except on the south side, which is one 


hundred and fifty (150) miles or thereabouts, which range has been . 


used by the owners of this ranch for seventeen years, and is now 
used as pasture land for the present herd hereinafter referred to. 

b. That said range and ranch are well watered, well sheltered, 
and covered with gramma, buffalo, blue-stem, and bunch grasses, 
and furnishes good pasture the year round. 

c. That said ranch has never been infected with disease of any 
sort, the cattle always being in a perfectly healthy condition. 

d. The cattle sold from this range from the year A. D. 1882 
amounted to ninety-six thousand dollars ($96,000), and that many 
of them weighed over one thousand three hundred pounds each. 

e. That the range, outside of that portion enclosed by fence, be- 


fore referred to will pasture over twenty thousand head of 


34 ‘attle without interfering with neighboring ranches or using 
that portion now under fence. 

f. The land along the streams and river is covered with timber. 

g. No cattle have been sold this year, and one thousand head 
(1,000) or thereabouts are now ready for market and will be reserved 
for the purchaser. 

6. This ranch has been owned and operated by the present owner, 
the said William J. Wilson, for the past six years, and the business 


has been managed by men of experience, who have kept books of 


record of number of cows, bulls, calves dropped each year, and cattle 
sold. The cattle will be sold and all pertaining to this ranch upon 
inspection thereof by the purchaser and an actual count of horses, 
cattle, and an inventory of all property thereunto belonging. 

7. A good title will be given to the purchaser for all realty and 
all cattle, horses, and other property connected with and belonging 
to this ranch and possession thereto upon satisfactory completion 
of sale and purchase under this agreement at and for the considera- 
tion of two hundred and seventy-five thousand dollars ($275,000), 
lawful money of the United States, one-half of which sum of $275,000 
shall be cash and the remaining one-half, or one hundred and thirty- 
seven thousand and five hundred dollars ($137,500), in one year from 
the date of purchase, to be secured by mortgage on said range at 
seven per cent. (7 per cent.) interest. 

8. It is also agreed that Edwin Wilson, an experienced cattle 
raiser, will, if desired by the purchaser, give one or more year’s time 
in the management of the ranch at a reasonable price; that the 

guarantor and vendor, William J. Wilson, will at any time 
oo render such assistance as may be necessary to the successful 

management of the business of this ranch for the benefit of 
the purchaser, to wit, giving advice and directing how its business 
should be conducted. 


9. The property and title of William J. Wilson, the owner and_ 


vendor of this ranch, may be examined by an agent on behalf of the 


, 


, i 


WILLIAM J. WILSON VS. WILLIAM 8S. EVERETT. 21 


company at any time prior tothe completion of the purchase, and 
the vendcr shall give all facilities for that purpose. 

10. The Burlington & Missouri railroad runs direct from Chi- 
cago through this ranch and has a station at or near the center of 
the inclosure, as before mentioned. 

11. ‘There is telegraphic communication within one hour of Lon- 
don, England. 

12. ‘The climate is healthy for man and beast. 

15. The above statements made by the guarantor have been 
made in good faith, and facts therein stated, which, if upon inspec- 
tion of the property herein mentioned and described are found to be 
not as represented, it is agreed that they shall be made good and 
correct by such deductions as shall be just and fair. 

14. All deeds of conveyance for the real estate herein mentioned 
or bills of sale for personal property shall be signed by William di 
Wilson on his own behalf, and all moneys paid as the purchase 
price of this property shall be paid to said William J. Wilson at the 
City National Bank, Denver, Colorado, U.S. A. 

(Signed) W. J. WILSON, 


(). This (Exh. B) bears the same date as the first one read, speci- 

fying that the purchase price was two hundred and thirty 

36 thousand dollars ; in this the purchase price is specified at 

two hundred and seventy-five thousand dollars. What ex- 

planation can you give of that; what is the occasion of this two hun- 
dred and seventy-five thousand dollars being specified ? 

A. Mr. Wilson declined to pay such commission, as we believed 
we should have, but insisted upon us making whatever we wished 
over and above his price as a profit, and said all that he wanted was 
two hundred and twenty-five thousand dollars, and we might make 
whatever we saw proper; he would aid us in doing it; his property 
was put very low so we might; he represented he believed he had 
nine thousand head of cattle—he guaranteed six thousand; we 
could with safety put a very large profit on them if we wanted to, 
and we suggested fifty thousand dollars; he acquiesced in it; not 
only said we might make that amount, but might makea million if 
we could; he would not object. 

Q. The difference between what was specified here and in your 
contract was for your profit ? 

A. For our profit, fiftv thousand dollars. 

®. When this contract came back from England—— 

A. The objection made by the founders of the English company 
was the fact that that. contract contained no provision for the 
founders themselves ; it was simply a net price of two hundred and 
seventy-tive thousand dollars, which was understood by Wilson and 
Mr. Robinson; so they had prepared contracts according to their 
methods of doing business, and this is one of the originals; I think 
it has the signatures of these parties. 

Q. That is the contract offered to Wilson you testified he refused 


to sign? 
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Sy A. Yes, sir; two or three originals were sent here. 


Q. How long afier that was the contract which was sent 
over prepared here in Denver? 

A. The date of this is October, is it? I think it is October, if I 
am not mistaken. 

©. Yes; it is in October. 

A. The one prepared in Denver was in December; I think Decem- 
ber 17th, if I am not mistaken, of the same year; this is also an 
original ; there were some, perhaps six or eight of them, signed at 
the same time; this is one of them. 

(). This the contract with Mr. Wilson’s signature ? 

A. Yes, sir; taken by Judge Rogers, of this city (Exhibit C). 


Mr. Taylor then read in evidence to the jury the printed contract, 
marked Exh. C, in words and figures as follows, to wit: 


Memorandum of agreement made the fourteenth day of December, 
one thousand eight hundred and eighty-three, between William J. 
Wilson, of Denver, Colorado, United States of America, hereafter 
called the vendor, of the first part, and William 8. Everett, attor- 
ney-at-law, of Chicago, United States of America, hereafter called 


the guarantor, of the second part, and Thomas Fison Smith, of 
543 Old Broad street, E. C., London, as trustee, for and on behalf 


of a limited company proposed to be registered under the name 
of the New United States Cattle Ranch Company, Limited, here- 
after called the purchaser, of the third part, and Arthur Robert 
Marten, of 63 Queen Victoria street, in the city of London, and 
John Potter Wilkes and Louis Edward Potter Wilkes, of 543 Old 
Broad street, in the city of London, of the fourth part. 


Whereas by agreement dated the twenty-ninth day of 


38 June, one thousand eight hundred and eighty-three, and 


made between James Reynolds and William S. Everett, of 


the first part,and Thomas Fison Smith, of the second part, and 
Arthur Robert Marten and John Potter Wilkes and Louis Edward 
Potter Wilkes, of the third part, the said William 8. Everett under- 
took to procure the execution of the said James Reynolds to the 
said agreement in manner therein specified, and, having failed 
so to do, has negotiated, on behalf of the said William J. Wilson, 
for the sale to the said Thomas Fison Smith of the property herein- 
after described in lieu of the property proposed to be purchased from 
the said James Reynolds: Now, these presents witness: 

(1.) The said vendor agrees to sell, and the said purchaser agrees 
to purchase, the ranch known as the Circle ranch, located on the 
Republican river and several of its tributaries, in the States of Colo- 
rado, Kansas, and Nebraska, at a point where the three States join, 
at the northeast part of Colorado, United States of America. 

The said ranch contains one hundred and thirty-five square miles 
of good pasture land (the title to which is as hereinafter set out), all 


fenced in with a fence of good solid wood posts and three wires 


(barbed), and the entrances with iron gates. 


— 
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The said ranch contains nine miles of frontage on the Republican 
river and fifteen miles back from the said river, through which flow 
several tributaries to the said river, and is well watered and affords 
good pasturage all the vear around, and has most extensive free 
range upon Government lands adjoining, extending for about thirty 
miles in every direction, except on the south side, which is estimated 

to extend to one hundred and fifty miles or thereabouts, and 
39 which has been used by the owners of the said ranch for sev- 

eral years past; also all buildings, dwellings, branding irons, 
wagons, books, and records of said ranch, and all cattle and horses 
thereon or connected therewith under the brand of the said cattle 
ranch, which, as appears from the books and records of said Circle 
ranch, should not be less than nine thousand (9,000) head, but the 
vendor undertakes a bona fide guarantee of six thousand (6,000) head, 
which shall be well graded American stock, free from ‘Texas or Span- 
ish pedigree, and includes thirty full blood Durham bulls; also one 
hundred and twenty-five high-graded Durham bulls; also two hun- 
dred American horses, most of which are trained saddle horses, to- 
gether with saddles, bridles, and several sets of harness; also two 
mowing-machines and patented horse hay-rakes, all of which, to- 
gether with all other property on or belonging to the said ranch, 
and all other cattle belonging to said ranch, and all water and other 
rights and privileges appertaining thereto, are hereinafter referred 
to as the property, upon the terms and conditions following—that is 
to Say. 

(2.) The purchase-money shall be the sum of four hundred and ten 
thousand dollars ($410,000), payable, as to two hundred and ninety- 
two thousand six hundred dollars ($292,600), in cash, as hereinafter 
provided, and as to one hundred and. seventeen thousand four hun- 
dred dollars ($117,400) in fully paid-up ordinary shares of said com- 
pany. The said two hundred and ninety-two thousand six hundred 
dollars ($292,600) in cash shall be paid as follows: sixty-three thou- 
sand eight hundred and fifty dollars ($63,850) within two months 
from the signing of this agreement by the vendor and guarantor 
and the notification thereof by cable to the purchaser at 54} Oid 
Broad street, London, E. C. 

And whereas the said cattle are now upon said range, and they 
can only be gathered together for manual delivery during the reg- 

ular roundups of each season (which roundups oeceur under 
LO the general laws of the State of Colorado in the spring and 

full of each year), and by means of the said general round- 
ups; and whereas it is probable that all of said cattle could not be 
delivered unti: the roundups of 1885: Now, therefore, the vendor 
agrees that within sixty days from the date of this agreement he will, 
by his branding and purchase books and other evidence, give satis- 
factory proof to the purchasing company that there are upon said 
range the said cattle to the number of at least six thousand (6,000) 
head, and he will give to said purchasing company his bond, under 
seal, and with full and ample personal or other security, guarantee- 
ing the actual manual delivery to them by the close of the roundup 
season of 1885, the said six thousand (6,000) head of cattle, and alse 
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guaranteeing that he will use all due diligence to deliver all of said 
‘attle within the season of 1884, but the purchasing company must, 
at their own expense, after the delivery of said six thousand (6,000) 
head, gather upall the remainder of the cattle belonging to the said 
Circle ranch and which are included in this sale; and the vendor 
guarantees to deliver at least ninety per cent. of the six thousand 
(6,000) head during the year 1884, provided all cattle delivered dur- 
ing that year, of all ages, shall be counted and received as part of 
the six thousand (6,000) head to be delivered by the vendor. 

And asto the remaining sum, two hundred and twenty-eight thou- 
sand seven hundred and fifty dollars ($228,750), balance of cash pur- 
chase-money as aforesaid, the same shall be paid in sums of not less 
than five thousand dolla rs ($5, W)each and be payable as received out 
of three-fourths of all net moneys received by said company, whether 
by way of subscription to its capital stock or by sales of cattle be- 

yond the first eighty thousand dollars ($80,000)—sixteen thou- 
4\ sand pounds sterling (£16,000)—so received, out of which the 

first payment of sixty-three thousand eight hundred and fifty 
dollars ($63,850) will have been previously made, and which sum of 
two hundred and twenty-eight thousand seven hundred and fifty 
dollars ($228,750) shall be paid, with interest at seven per cent. per 
annum from the date the said Wilson shall execute his bond with 
surety as aforesaid : 

Provided, nevertheless, That until the sum of two hundred and 
ninety-two thousand six hundred dollars ($292,600), the cash por- 
tion of the purchase consideration, has been paid all sales of cattle 
acquired hereunder shall be made by the agent of the company and 
the vendor in the joint names of the said company and the vendor, 
of the first part, or their nominees, and the net proceeds received 
therefrom shall be apportioned between the said vendor and the 
said company, in the proportion of three-fourths to the vendor and 
one-fourth to the company, as and when received: 

Provided always, That if the cash payments to be made in man- 
ner above provided have not, exclusive of interest, amounted to in 
the aggregate the following sums named and by the dates follow- 
ing—that is to say, one hundred and fourteen thousand three hun- 
dred and seventy-five dollars ($114,375) on or before the expiration 
of one year and the sum of one hundred and fourteen thousand 
three hundred and seventy-five dollars ($114,375) on or before the 
expiration of two years from the date of the execution and delivery 
of said bond, with surety, by the said Wilson and the possession 
herein provided for, then the said two last-mentioned sums, or so 
much of the same as may remain unpaid, shall at the expiration of 
said one and two years, respectively, be due and owing to the said 
Wilson from the said purchasing company. with interest as afore- 

said. 
42 Ninety-four per cent. of the cash portion of the purchase 
consideration shall be paid to the vendor, and the remaining 
six per cent. shall be paid by the company on the vendor’s account 
as follows, viz: In the proportion of three-fourths thereof to the said 
Arthur Robert Marten, and one-fourth thereof to the said John Pot- 
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ter Wilkes and Louis Edward Potter Wilkes, or as he or they may 
in writing respectfully direct; and the said one hundred and seven- 
teen thousand four hundred dollars ($117,400) shall be paid in fully 
paid-up shares of the company, which shall be issued as fully paid 
up, and paid on account of the aggregate purchase price, viz: Four 
hundred and ten thousand dollars ($410,000) at the time the first 
cash payment is made on account of said purchase price in man- 
ner and to the parties following, namely: Fifty-eight thousand seven 
hundred dollars ($58,700) or its equivalent in pounds sterling, or as 
near as may be, in fully paid-up ordinary shares to James Wright, 
Hurst street, Herne Hill, London, and fifty-eight thousand seven 
hundred dollars ($58,700) or its equivalent in pounds sterling, as 
near as may be, in fully paid-up ordinary shares to Florence Leonora 
Farley, St. Aubyn’s Brighton, spinster. 

(3.) ‘The purchaser shall have the right to pay the whole or any 
part of the purchase-money at any time within or before any of the 
periods above named. 

(4.) A freehold title will be give to the purchaser for three thousand 
acres, Which includes the water right along the river and its tribu- 
taries as before mentioned, and as to the remaining part of two 
hundred thousand acres, more or less, included in the said Cirele 
ranch now under fence as before described, and which land be- 

longs to the Government of the United States, and is in pos- 
43 session of tle vendor by virtue of actual possession for six 

years last past and enclosure by said fence, and concerning 
which possession and fence the Secretary of the Interior of the Gov- 
erninent of the United States, by letter dated November 7, 1883, 
uses the following language: “The fence would seem to be of as 
much benefit to the entire community as to Mr. Wilson himself.” 
“ That cannot be a trespass which interferes with nobody’s rights.” 

As to all of said ranch under fence as aforesaid, except the three 
thousand acres for which freehold title will be given, a quitclaim 
deed will be given to the purchaser, and a good title will be given 
to the purchaser for all cattle, horses, and other property connected 
with and belonging to the said rancli, and the property and title 
and branding and éther books of accounts of the vendor may be 
examined, and the cattle so fast as delivered, as herein provided, 
counted by an agent on behalf of the company at any time prior to 
the completion of the purchase. The vendor shall give all facilities 
for such purpose. ‘The horses and all other property appertaining to 
the said ranch will be sold upon inspection thereof by the purchaser 
or his agent, and the cattle on certification to the satisfaction of 
such agent and the execution of the bund aforesaid and an in- 
ventory of all property thereunto belonging; and the vendor will 
make such deductions for discrepancies or deficiencies from the pur- 
chase price as shall be just and fair, the cattle and other property in 
which any deficiency may exist being estimated for the purpose 
of such deduction at current market rates on the ranch, it being 
understood and intended that discrepancies or deficiencies shall 
not of themselves be a cause for the non-fulfillment of this con- 
tract. 

4—1268 
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44 (5.) The vendor shall, upon payment of the first install- 
ment of sixty-three thousand eight hundred and fifty dollars 
($63,850) and the execution and delivery of bond secured by mort- 
gage upon the real and personal property, as herein set forth, to be 
sold and delivered by vendor to the purchaser, transfer and vest 
and give possession of the property or procure the same to be trans- 
ferred or vested and delivered to and in the said company or to its 
nominee or nominees free from all incumbrances (except the mort- 
gage which shall be given to secure the unpaid purchase-money), 
whereupon the purchase shall be deemed and treated as completed. 
(6.) With the completion of the purchase all muniments of title, 
except the mortgage relating to the property, shall be deposited in 
the joint names of the company and the vendor in the City National 
Bank, Denver, Colorado, United States of America, or in such other 


custody as may be mutually agreed upon, until the cash portion of 


the purchase-money has been paid, whereupon the said muniments 
of title shall be delivered to the said company; but should default 
be made in payment of either of the two sums of one hundred and 
fourteen thousand three hundred and seventy-five dollars ($114,375) 
in cash or any part thereof within two months after the time herein 
provided for the payment of each thereof the vendor shall, upon any 
such default, thereupon become entitled without further notice to the 
sole custody of the said muniments of title and to re-enter and take 
possession of said ranch and all the cattle, horses, and other prop- 
erty thereunto belonging, with or without process of law, and using 
all such force as may become necessary for the purpose; [and 
the title to all of said lands and other property shall reinvest 

in said vendor as though this contract had never been 
45 made, and this contract, upon such default, as to all par- 

ties hereto except the vendor, shall be void, and all 
moneys paid theretofore under this contract shall be forfeited 
to the vendor and be absolutely his; and, as to the matter of 
payments, time is declared to be the essence of this contract. ]* 

(7.) All branding irons, books, and boeks of account and | 
other documents relating-to the said property or to the busi- 
ness carried on in connection therewith shall be handed over 
and belong to the company on the completion of the purchase, 
which shall take place at Denver aforesaid. 

(8.) The vendor will at any time render such assistance as may 
be necessary to the successful management of the said ranch for the 
benefit of the purchaser, to wit, giving advice and directing how 
its business should be conducted to the company or any of its em- 
ployés.. ra he 

(9.) The vendor will, if desired by the company, secure the serv- 
ices for the company as manager or comanager of one Edwin 
Wilson, as experienced cattle raiser, or some other suitable person, 
for a period of one or more years, on reasonable and satisfactory 
terms. 

(10.) The said company shall, subject to the proviso in clause 


4 = . . . . . 
* Words in brackets stricken out in original. 
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thirteen (13), adopt this present contract as soon as may be, and not 
later than ten days after receipt of this contract in writing from the 
vendor and guarantor, addressed to-54} Old Broad street, London, 
K. C.,and the said company shall also, subject to the proviso in 
clause thirteen (15) hereof, allot the shares in the said company as 
soon as shares of the nominal value of sixteen thousand pounds 
have been applied for. 

(11.) The vendor, guarantor, and purchaser hereby guarantee the 
due performance of this contract, each for themselves, in accord- 
ance with the terms and conditions hereof, as set forth in clauses for 

each to do. 
46 (12.) The said Thomas Fison Smith, being a formal party, 
shall incur no personal liability, but all other parties being 
interested shall be held and bound under the terms and conditions 
herein set forth. 

(13.) In consideration of the services of the said Arthur Robert 
Marten, of 63 Queen Victoria street, London, E. C., and of the said 
John Potter Wilkes and Louis Edward Potter Wilkes, of 544 Old 
Broad street, London, E. C., as founders of the company, and of 
their interest in the business, the parties hereto agree that without 
the written concurrence of the said Arthur Robert Marten, John 
Potter Wilkes, and Louis Edward Potter Wilkes, no variation shall 
be made in this agreement as regards the payment herein provided 
to be made,and that the adoption and allotment referred to in clause 
ten (10) hereof shall not be made if disapproved of by them in 
writing, and that to such extent the said last-named persons shall 
be considered as parties to this agrement. 

(14.) All deeds of conveyance for the real estate herein mentioned 
or bills of saie for personal property shall be signed by the said 
William J. Wilson, and all other necessary parties, if any, on his 
own behalf and subject as herein specified. All cash payable to him 
on account of purchase-money in respect of the said property shall 
be paid to the said William J. Wilson at the City National Bank, 
Denver, Colorado, United States of America. 

(15.) This agreement shall be signed by the said vendor and guar- 
antor, and their signatures shall be attested in the presence of a 
judge of the court in the city of Denver, Colorado, U.S. A., when 
the vendor and guarantor shall thereupon notify the purchaser to 

that effect by cable and return four copies of this agreement, 
47 duly attested and signed, to the said purchaser at 54} Old 

Broad street, London, E. C.; failing which the purchasers 
shall, with the written concurrence of the parties of the third part, 
be at liberty to rescind this contract without any liability to the 
vendor. 

As witness our hands and seals this — day of December, A. D. 
18853. 

—— ——, Vendor. | SEAL. 
— —, Guarantor. —s 
Witnesses to above signatures: 


, SEAL. 
A cE, SEAL. 
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Unitrep States oF AMERICA, 
State of Colorado, County of Arapahoe: 

F , judge of court of the State of Colorado, U.S. A., 
hereby certify that the above-named vendor, grantor, and witnesses 
signed the foregoing instrument of writing in my presence the day 
and year above mentioned, and that they are personally known to 
to me to be the persons they represent themselves to be. 


oe 


Q. Were you in Denver when that contract was signed and for- 
warded ? 

A. Yes, sir. 

Q. The number of copies called for in there were forwarded to 
England ? 

A. Yes, sir. 

Q. How long after that was it before these parties came to 
48 America, the representatives of the English people? 

A. Well, I think they came to America in February, 
1884. 

Q. Did you have any further conversation or arrangements with 
Mr. Wilson after the signing of this contract and prior to the arrival 
of the English representatives ? 

A. Yes, sir. 

Q. State where it occurred and when and what the conversation 
was. 

A. Mr. Wilson appeared in my office without my having known 
of his coming—I think on the second day of February—in the 
early part of February at all events—1884, and I then informed him 
that I had been advised of the fact that the English parties were 
on their way from London to America to inspect this property and 
close the purchase. 

Q. Were there any negotiations or further transactions that took 
place between you ? 

A. At the time this contract was signed you just read to the jury 
that was the third contract signed by Mr. Wilson, the first one 
to Robinson and myself for two hundred and twenty-five thousand 
dollars and then one signed at the same time that had been sent 
to Europe for two hundred and seventy-tive thousand dollars, aud 
this one for four hundred and ten thousand dollars. Shortly after 
this third contract had been signed and ready to be delivered to me, 
Mr. Wilson presented a little stipulation in Mr. Patterson’s office, 
which I signed, and which I understood then and understand now 
was intended to cut off any further operations or negotiations on the 
prior contract, and to confine whatever operations we might have in 

the future to this third contract, the one you just read. I did not 
49 understand it then; don’t know from the language of it that 

it intended to affect our brokerage or profits—our commis- 
sion ; indeed, Mr. Wilson said at that time it would not; then, when 
Mr. Wilson appeared in the office, in February, I told him about 
these parties coming. I wanted him to sign a contract which would 
fix what we had before agreed upon as our share of the profits and 


« 
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commissions—as I held that contract cut off all former contracts— 
give us a commission, but he declined to do that; he said he would 
not sign any paper whatever without consulting his attorney, and I 
either gave him a written letter or sent — to him, I don’t just re- 
member which, and my relations with Mr. Patterson had been very 
pleasant in the work we had been doing. I addressed him a full 
letter, stating my position in the matter, so that he might have a full 
understanding from both parties. I received a letter from Mr. Pat- 
terson In reply, which is here, entertaining about the same idea I had 
of that contract, which I still entertain. Mr. Wilson insisted upon 
myself and Mr. Robinson accompanying the English gentlemen to 
Denver. J did not think it necessary for myself to come out; indeed, 
[ was engaged in my profession. I could not very well leave the office 
at that time, not without some loss. I thought Mr. Robinson would 
be sufficient. I felt it was nothing but to see the matter closed up 
and felt satisfied that he would pay over and give obligations which 
would be satisfactory for the amount he had agreed to pay us, but he 
insisted on my coming, and he said he would give ten thousand dol- 
lars additional if I would come out and close up the sale. I asked 
him, then, if he would put that in writing, and I asked him if he 
meant ten thousand in addition to the five thousand dollars com- 
mission and in addition to the fifty thousand dollars profit we had 

in the sale: he said, Yes. Hesaid he would even do better 
ov than that; he said he would divide whatever he would make 

in the sale over and above that. I did not understand what 
that meant exactly, and so I asked him to explain what difficulties 
there were in the way; whether he could not carry out the terms of 
his contract. He said, Yes, but he said that they might, maybe, 
want the cattle counted, and the cattle could not be counted for two 
or three months under the laws or rules of the Cattle Association, 
or something or other, but he wanted the sale closed up then, and I 
said that he had obligated himself to give a bond, and he had ob- 
ligated to come toa matter of the time, and I thought the matter 
could be carried out, but he still insisted on my coming out, and as 
additional inducement, after offering the ten thousand and the five 
thousand and the fifty thousand, he says: Mr. Everett, I will give 
you a fine pair of carriage horses if you will come out, in addition 
to that. I didn’t object to the carriage horses; I didn’t know but 
the gentleman — I came out; I never got the carriage horses and 
never got a cent of my expenses. Mr. Patterson in saying that he 
tendered me five thousand, I wish to say, was mistaken, when you 
say Mr. Wilson made any tender of five thousand. 

Q. If he made any he never made you a tender of anything? 

A. No, sir; when I came here Mr. Robinson spent two or three 
weeks; negotiations finally seemed to drag along, and whilst I had 
examined the statute with reference to foreigners owning property 
in Nebraska and in Kansas I had understood from Mr. Wilson it 
was mainly in Kansas; the home office would be in Kansas City ; 
but I had not examined as to Colorado. We found when we came 
here it was necessary for a foreign corporation to have an agent 
duly appointed and his agency made a matter of record, and we 


. 
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found it necessary before they could deliver papers, make any pay- 

ments, or sign any obligations, such as debentures, notes, or 
51 mortgages, that they would have to cable to London to get 

that certificate to get the appointment of an agent, and having 
some matters in court pressing I went home and left Mr. Robinson 
here: whether he stayed until that was done I don’t know. I, with 
Mr. Wilson, Mr. Wilkes, Mr. Dickie, who accompanied Mr. Wilkes 
from London, went to the ranch and spent several days. Mr. 
Dickie, as I understood, was the examiner who was to make a re- 
port on the property. Mr. Wilson came here to take possession if 
everything was reported all right. 

Q. During the time you were here and these negotiations were 
approaching completion did you have any statement — conversa- 
tion with Mr. Wilson about the payment of these commissions ? 

A. Yes, sir; when I found matters seemed to be moving along. 
Mr. Hughes was appointed counsel for the English company, and of 
course he was looking after their interests. Mr. Patterson, I think, 
was, perhaps, still acting as counsel for Mr. Wilson,and what altera- 
tions or changes were taking place, what difficulties were in the way, 
were not disclosed to me fully, and as I did not seem to be wanted 
in the matter I paid very little attention to it; they seemed to carry 
on that part of the matter among themselves. I met Mr. Wilson. 
I wanted to return, and asked him if he would not make a written 
agreement. He said he would not put anything in writing; would 
do as he had agreed. I asked him once if he meant by that he 
would pay fifty thousand dollars. He said he would. I asked 
him if he would pay the five thousand dollars he had agreed above 
that. Hesaid he would. I never asked him for the pair of horses. 
The conversation that took place in my office before we came out 
was reduced to writing, so we have it. It was not signed, of course. 


O2 Cross-examination of Mr. Evererr by Mr. Parrerson : 


Q. Mr. Everett, how long have vou lived in Chicago? 

A. About between eleven and twelve years. 

Q. Tell the jury vour business. 

A. I am a lawyer. 

Q. Practicing law in Chicago during that length of time? 

A. Yes, sir. 

Q. Did you have a relative of yours in London during these nego- 
tiations? 

A. Well, I had, perhaps, a relative; it is very remote; it is the 
same name, or nearly the same name—Everett. 

Q. And was this the gentleman who was negotiating for vou what 
you call the Reynolds deal ? 

A. No, sir. 

@. Who had done that? 

A. At that time I knew nothing about ranches; never had been 
on one; knew nothing about their value, but, having received this 
letter as I, when there, received a great many letters, I simply looked 
after it as a matter of accommodation to an American citizen. One 
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gentleman by the name of Carlton, whom I was doing some other 
business with, told me about the United States Cattle Ranch Com- 
pany. Dr. Everett had an office not a great ways from 54 Old Broad 
street, and I occasionally went there and did correspondence ; some- 
times had a little writing, though it was not my regular place, but 
it was down in the city and very convenient, and I showed him this 
letter. Wecalled his attention to it and spoke to him about Wilkes 
Brothers having had some difficulty with the ranch, and he seemed 
to know them, and together we called upon them. 

Q. The result of it was, so far as this Reynolds matter was 
Oo concerned, it fell through because it did not turn out as rep- 

resented ? 

A. Yes, sir. 

(). Some time in the summer of 1883 Mr. William Wilson was in 
Chicago ? 

A. Well, when I came to Chicago in order to see whether I could 
get Reynolds to sign I found by correspondence he had not any such 
property and could not sign. I then called upon some three or four 
men in Chicago to find whether they had a ranch. During my 
efforts to find a ranch Mr. Robinson came to the office and said he 
had one; the ranch he represented was the Wilson ranch. 

Q. That was your first introduction, was it, through Mr. Robin- 
son ? 

A. Then Mr. Robinson, I think, telegraphed and Wilson came to 
Chicago. 

Q. You say when you met Mr. Wilson he gave you a description 
of the ranch? 

A. Yes, sir. 

@. And he told you that what he wanted for his ranch was 
$225,000 net ? ) 

A. Yes, sir. 

Q. And you told him then that you wanted a commission ? 

A. Yes. 

(). But he was unwilling to give you the amount of money you 
thought you ought to make in a deal of that magnitude? 

A. Well, that was the result of it ultimately; yes, sir. 

(). But he said, as I understand you, that for the purpose of 

enabling you to make something positive he would raise his 
o4 price to $230,000 and allow you $5,000 of that as commis- 
sions ? 

A. Yes, sir. 

Q. He also agreed, so far as you were concerned and Mr. Robin- 
son, you might take this property to England and sell it for a million 
dollars, if you could, and that whatever you made over and above 
the price you would pay to him, to wit, $225,000 net, you might have 
yourself? 

A. I would not say whatever we made-—— 

Q. In other words, you were given authority, so far as Mr. Wilson 
was concerned ; he consented to this, that you might go to London 
or any place else and sell the property for all you could get, and 
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whatever you got for the property over and above $225,000 you 
should have? 

A. At the same time he signed a contract limiting the price to 
$275,000. 

Q. That was the limit you placed upon it? 

A. With his consent. 

(. You say It is $275,000 ? 

A. Certainly. 

@. He didn’t stickle to make it much more or less ? 

A. He didn’t suggest we should put a million in the contract or 
anything of that kind. 

Q. You fixed your own sum ? 

A. Yes, sir. 

Q. And you put that sum ai $275,000 ? 

A. Yes, sir. 

Q. And Mr. Wilson acquiesced in the sum you yourselves fixed ? 

A. Yes, sir. 

Q. In signing the contract, didn’t you say to him at the 

DO time this agreement was signed, We want this to take to Eng- 

land for the purpose of showing it to the English people and 

having them understand that this is the price we are paying you 
for that property ? 

A. No, sir. 

Q. Wasn’t that the reason you inserted into the contract that Mr. 
Wilson was selling this property for the sum of $275,000, one-half 
payable 

A. No, sir. 

Q. Wasn't that the reason ; didn’t you want the whole purchase- 
money ; was not that the object in putting in the $275,000? 

A. Well, that is one view of it; the promoters in England always 
make an addition to the purchase price, or if the property won’t ad- 
mit of it they won’t undertake to handle it; we were acting in har- 
mony with the English methods; we put our commission on it. 

®. Tunis difference between $225,000 net or $230,000 or $275,000 
was to be for your own benefit, was it not? 

A. Yes, sir. 

Q. Mr. Wilson at all events was to receive $225,000 ? 

A. Yes, sir. 

Q. For the purpose of getting this price from the English com- 
pany did not you suggest it be placed in the contract what money 
should be paid to him; that the sum he received over and above 
$225,000 should go to you? 

A. Yes, sir; but I explained to him furthermore that the full con- 
sideration would have to appear in the contract, as they register their 
contracts there, on which the founders—the full consideration—was 
paid by the English purchasers. 

Q. That is the reason you put it in; that would have to 
56 appear ? 

A. That is the reason we put in, but at that time Mr. Wil- 
son said he was giving his property very low. I could easily see 
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from the number of cattle he had and what his ranch was making 
that was a very low price. 

(. Now these two contracts that have been read, one signed by 
Mr. Wilson as you state, were both made at the same time? 

A. Yes, sir. 

Q. ‘The arrangement was really part and parcel of the saine trans- 
action ? 

A. Yes. 

Q. This contract signed by Mr. Wilson and yourself indicated the 
amount of money Mr. Wilson was to receive for his ranch, didn’t 
it? 

A. Yes, sir. 

Q. [he amount of money you were obligated either to pay to him 
or see that he got ? 

A. No, sir, I don’t think we undertook to see that he got it; there 
was nothing of that in the contract. 

Q. And this was the contract that fixed the price that you would 
sell the ranch at, the surplus over $225,000 to go to you and Mr. 
Robinson ? 

A. Yes, sir. 

Q. Then, after you got those two papers from Mr. Wilson you 
then commenced your negotiations through this Dr. Everett in 
London ? 

A. No, sir; the negotiations had been carried on in the Reynolds 
matter and my efforts were to substitute this for the other and get 
the English company to accept it; if they failed to accept it the 

negotiations were at an end, and Dr. Everett was simply act- 
o7 ing as my agent there for the purpose of keeping the business 
in the hands of am American. 

Q. Whatever negotiations you had were conducted by Dr. Everett, 
1n London, in your behalf and Mr. Robinson’s? 

A. I am not certain whether I sent the contract directly to him or 
sent it to Mr. Wilkes; I am not clear about that. 

Q. When was it you received this contract from London—the one 
that is signed by the English people ? 

A. Intended to be signed by Mr. Wilson ” 

®. Yes, sir. 

A. Well, I received that some time in September, I think, or 
October; perhaps in October. What is the date of it there, if you 
please ? 

Q. Made the 16th day of October. 

A. It was later than that. 

Q. Then was this contract or several copies, duplicates, or tripli- 
cates sent out to you from London to have Mr. Wilson sign it? 

A. Yes, sir. 

Q. Did I understand you to say you then wrote to Wilson when 
you received this? 

A. I think Mr. Robinson did. 

Q. The result of it was Mr. Wilson came to Chicago from Den- 
ver? 

A. Yes, sir. 

o—1268 
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Q. He there had an interview concerning this contract sent- 
This was not the contract or a copy of the contract he had signed 
and that you sent to England ” 

A. No, sir. 

Q. You say at the first interview with Mr. Wilson, when 
08 you showed him this contract, he didn’t appear to have 
much objection to it, but he took a copy of it away with 

him, didn’t he? 

A. Yes, sir. 

Q. He came back next day and told you he had seen Tankersley 
and from what Tankersley said he refused to sign it? 

A. Yes, sir. 


(). And the result of it was he went away leaving the matter 


practically at an end; that is the truth, isn’t it? 
A. Yes, sir. 


Q. So far as you and Mr. Wilson were concerned at that time, 


and with this contract as a basis, negotiations had ceased when he 
was in Chicago and he said he would not sign it? 

A. He said he would not sign it. 

(. I understand it was about that time you went to Texas? 

A. Yes, sir. 

Q. You came back and found a number of cablegrams awaiting 
you from London urging this matter should be fixed as soon as pos- 
sible; you thereupon came to Denver to see what you could do with 
Mr. Wilson; is that right? 

A. Yes, sir. 

Q. You came to Denver with these contracts in your possession in 
the month of December, 1883 ? 

A. Yes, sir. 

Q. This contract Mr. Wilson again refused to sign, didn’t he, but 
he said if we can get together now and agree upon a contract that 
will satisfy the English people I am willing to sell my ranch, and it 
grew out of that that you and | and Mr. Wilson got together for 
the purpose of seeing if we could agree upon a contract Mr. Wilson 

would sign and that the English company would be liable to 
59 accept ? 
A. Yes, sir. 

(). And the result of our talks and interviews was that this con- 
tract marked Exhibit C was prepared and printed and a number 
of them signed by Mr. Wilson and entrusted to you, you undertak- 
ing to get the English parties to agree to it; that is correct, is it not? 

A. Yes, sir. | 

Q. Up to that time was there any change in any matter that had 
transpired between you and Mr. Wilson touching those two contracts 
I called your attention to first, the contracts of August 17th, 1885? 

A. Except the stipulation I signed in the evening in your office. 

Q. I will come to that ina moment; with that exception nothing 
had taken place? | 

A. No, sir. 


Q. It was quite uncertain about the English parties accepting that,’ 


I suppose, wasn’t it ? 
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A. Do you mean the last contract? 

®. Yes. 

A. The one that you and I drafted I don’t think it was uncertain. 

(). Mr. Wilson was so indifferent to it, was he not, Mr. Everett, 
that he would not agree to pay the attorney’s fees for drawing up 
that contract unless it was finally consummated, and you agreed with 
Mr. Wilson, did you not, that if the English parties did not accept 
the contract that then you would pay my fees for services, $150 ? 

A. Mr. Wilson put it a little stronger than you; he said unless | 
did that he would not enter into any negotiations whatever. 

. When you were urging Mr. Wilson to get up some agree- 

60 ment you might get these English people to take did not Mr. 

Wilson make it sine qua non that unless the agreement was 
signed he would not even pay out attorney’s fees ? 

A. I ean hardly think Mr. Wilson was so indifferent; I had un- 
derstood he had this property advertised in the newspapers in Chi- 
cago before that, and that he had given it to Col. Robinson to sell, 
and he seemed to be anxious to get a purchaser. ‘The only thing 
about it—he did say to me once he did not believe I could sell the 
property, and gave as a reason that the man by the name of Dunn 
had examined the property and made a very full report upon it, and 
he didn’t see how a lawyer living in Chicago and not going to London 
could sell his property. 

Q. Let us keep to what occurred at our interviews; it is ‘a fact, 
however, that Mr. Wilson, whether from indifference or not, did re- 
fuse to even enter into negotiations unless you would agree to pay 
his attorney’s fees for work done in the drawing of these contracts 
in the event you failed to sell? 

A. Yes. 

Q. Now, you say that at that time, while you were in Denver 
in December, that you signed a paper and Mr. Wilson signed a 
paper—that is,a joint—with reference to commissions and with 
reference to profits of the contracts, didn’t you? 

A. Well, I said I signed one; I don’t remember whether Mr. 
Wilson signed or not, but if you have the original I will see 
whether it was signed by him. 

Q. I understood you to say that the agreement you did sign you 
understood simply to abrogate the prior contracts for the sale of the 
ranch to these English parties, but not to interfere with your 

agreement with Mr. Wilson with reference to the price he 
61 was to receive for the ranch—$225,000 for the ranch—$5,000, 
and anything you got—— 

A. I thought it went a little further above, because, if 1 remember 
right, the contract, the only 7 

Q. The only contract in which the names of Everett and Robin- 
son appeared was that short paper, the sixty-day option for $225,000. 

A. That is the only one I know of in which Everett’s and Robin- 
son’s hames appear. 

Q. Did you understand at the time the contract was signed to 
which I referred that this agreement, by which you were to pay 
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him $225,000 net for the ranch and he should pay you $5,000 com- 
mission, was abrogated ? 

Objected to. 

The Court: I think you will have to rely on that on the record 
introduced. 

(Witness is handed paper, and says:) I think that is the agreement 
I signed. 

Q. Tell the jury who wrote that. 

A. I suppose you wrote that. 

Q. Didn’t you write part of it? 


A. I wrote my name. 
Q. Look at the five, six, or seven lines above your name, com- 


mencing at the bottom of that page ; this on the other page. 
A. Yes, sir. 
(Here counsel read the paper to the jury, which is as follows :) 


Exuripsit “ D.” 


DEN\ ER, COLO., Dee. 15, 1888. 
62 Whereas a certain contract or contracts have heretofore been 
entered into between William J. Wilson, of Denver. ( ‘olorado, 
of the one part, and William 8S. Everett and J. M. Robinson, Esq’rs, 


of Chicago, IIl., and each of them, of the other part, for the sale of 


the Circle ranch, horse and cattle, belonging to said Wilson: and 

Whereas a contract has this day been executed by the said Wil- 
son, as vendor, and the said Everett, as ag’t and guarantor of the 
said Wilson, for the sale of said ranch and cattle to the New U.S. 
Cattle Ranch Company of London, England, and which last eon- 


tract supersedes all other and prior contracts in which the names of 


said Everett and Robinson or either of them appear: 

Now, therefore, all contracts,agreements, obligations, or other liabil- 
ities heretofore entered into and in which the names of said Everett 
and Robinson or either of them appear are cancelled and held for 
naught, and the said Wilson is hereby released from same: the 
commissions to said Everett and Robinson to be $5,000 and a reason- 
able amount above said sum as may be just and fair according to 
the advantage said and William S. Everett may prove to be in having 
parties purchaser receive the property sold under and by virtue 
of contract of sale made this day as we may agree upon. 

(Signed) WILLIAM 8S. EVERETT. 
a“ W. J. WILSON. 


—. Will you tell the jury with what words the part of this con- 
traci that you wrote commenced ? 

A. The first word of the second line. 

Q. This is the part you added to the contract: “Tie commissions 
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to said Everett and Robinson to be $5,000 and a reasonable 


63 amount above said sum as may be just and fair according to. 
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having the parties purchaser receive the property sold under and 
by virtue of a contract of sale made this day as we may agree upon.” 

A. Yes, sir. 

Q. Did you understand this contract to abrogate all prior con- 
tracts ? 

A. There was another contract signed that provided for another 
sum than $5,000, any sum above that and all profits, brokerage, we 
made over and above $225,000. 

Q. ‘This abrogated the contract for commissions to you ? 

A. No, sir; it provides for the payment of the $5,000. 

Q. Except as it appears in here ? 

A. Yes, sir. 

(). But what you have denominated profits which were provided 
for in the contracts of August 17th you understood were not touched 
by this? 

A. No, sir. 

(. And the profits were indicated by one of these contracts ? 

A. Indicated by the other. 

q. And both together ? 

A. Both together; yes, sir. I would say at the time this agree- 
ment was signed I was not at all certain that the English company 
would accept the property, and I was not at all certain but they 
might make an offer of $230,000, and if so we would accept it and 
get only our $5,000 commissions. It was entirely open so far as they 
were concerned; I had no fixed price with them whatever. 

Q. Except as this contract you had prepared for Mr. Wilson? 

A. They had received this contract of August and that grew out 

of it. 
64 Q. Now, we are referring 
A. That satisfied me that they would accept the property 
at the price. 

Q. When was it that Mr. Wilson went to Chicago after this con- 
tract of December was signed ? 

A. Well, it was February 2nd, I think; if you will allow me to 
refer to the paper I have here I will say exactly. 

Q. Yes, sir. 

A. Yes, sir; the time that he appeared there in which he offered 
the $50,000 and the $15,000 was February 2nd, 1884. 

Q. Do you know how Mr. Wilson came to be in Chicago at that 
time ? 

A. No, sir. 

©. You did not send for him ? 

A. No, sir; whether Mr. Robinson had or not I don’t know; I had 
not—at least, I don’t remember of having sent for him. 

Q. Had you received information from the English parties at 
that time as to the contract that Mr. Wilson had signed and sent 
over? 

A. I state that I only had received information that they had 
set sail and would be in Chicago at a certain time, which satisfied 
me they were going to negotiate on that contract. 
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Q. I don’t understand you whether at the time Mr. Wilson you 
say was in Chicago, upon the 2nd of February, you had received 


word that the English company would accept the contract. 


A. I think so; I think I can show you the cable I received, if you 


desire it. 
Q. It is enough for you to answer my question. 


A. I think so; that is my recollection; I have got it in my valise 


there. 


65 Q. Was it at the time Mr. Wilson wanted you to come to 


Denver when he was in Chicago ” 


A. Yes, sir. 


Q. And you say it was at that time Mr. Wilson’said to you, If you 
will come with these parties I will give you $10,000 additional and 


a fine pair of carriage horses? 


A. Yes, sir; he said more than that. He didn’t think the sale 
would go through unless we did come, and if we came and the sale 
was closed he would pay us $10,000 and the horses in addition to 


the $5,000. 
(. If the sale was closed ? 


A. Yes. 


Q. After Mr. Wilson returned to Denver, after being in Chicago on 
the 2nd of February, did you send him a contract to sign ora re- 


affirmation ? 


A. I think I did. 


Q. Is that the instrument you sent Mr. Wilson to sign (handing 


paper) ? 

A. Well, Iam not positive; this is not in my handwriting, Mr. 
Patterson, but this may have been the paper that was sent; I see it 
bears date August 17th, 1883, and below it I see that it is a repeti- 


tion of the first contract. The draft of February 2nd, 1884, is the 


additional. 

Q. The ratification you wanted Mr. Wilson to add to it? 

A. This is in the handwriting of my son; I suppose he would 
know all about it; I did send something to Mr. Wilson; I don’t say 
this is not it 

Q. Isn’t it your belief that it is? 
66 A. It is my impression it is. 


The paper spoken of by witness is here offered in evidence. 


Exuisitr “ E.” 


CHICAGO, Aug. 18th, 1883. 

I hereby agree to sell to William 8. Everett and J. M. Robinson 
or their nominees the ranch known as Circle ranch, located on the 
Republican river at a point where the States of Colorado, Kansas, 
and Nebraska join, at and for the sum of two hundred and thirty 
thousand ($230,000) dollars, less five thousand ($5,000) dollars al- 
lowed said Everett and Robinson for commissions, said sale to em- 
brace said ranch with cattle, horses, and everything that theretd 
belongs, and the said parties to have the refusal of said property for 
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sixty days from this date and such longer time as may be necessary 
to close said sale: Provided, That within said sixty days there is fair 
prospect of a sale being made satisfactory to me. 


(Signed) W. J. WILSON. 


CnicaGo, February 2nd, 1884. 

[ hereby affirm and ratify the above agreement, and further agree 
that the sum of fifty thousand dollars ($50,000) provided in the con- 
tract signed by me in Denver; se 24th, 1883, is no part of 
the purchase price due me, and shall be paid as commissions as and 
when the purchase price for said Circle ranch shall be paid. 


Q. There was nothing occurred in what you and Mr. Wilson had 
in Chieago that abrogated this contract of August 17th? 
67 A. No, sir; no conversation that undertook to abrogate 
any contracts. He always expressed himself as ready and 
wiliing to do what he had agreed. 

Mr. Parrerson: There is a copy of this first contract of August 
l7th, which I need not read, and immediately below it is this: 
‘Chicago, February 2nd, 1884. I hereby confirm and ratify the 
above agre ‘ment, and further agree that thesum of $50,000 provided 
in the contract signed by me in Denver, Se ptember 4th, 1855, 1s no 
part of the purchase price due me, and shall be paid as commissions 
as and when the purchase price for said Circle ranch shall be paid.” 
That was what you wanted Mr. Wilson to sign and which he did 
not sign ” 

A. Yes, sir 

(Paper spoken of by witness is marked Exhibit E.) 

(). In that contract that you sent Mr. Wilson to sign after you 
say he had been in ¢ hicago and proposed to give you $10,000 if you 
came out—vyou did not say anything about the $10,000 in that ? 

A. It don’t seem to be in that. 

(). Did you send him that telegram shortly after you sent him 
this intrument to sign? (Witness is shown telegram dated Feb- 
ruary 6th.) 

A. Well, yes, sir; I suppose that is the telegram I sent Mr. Wil- 
son, or Mr. Robinson; either one or the other of us. I know such a 
telegraphic despatch was sent. 


(The telegram was read and is as follows:) 


Exuipsir F. 
* CHICAGO. 
‘To W. J. Wilson, 240 South 15th street: 
Dickie arrived; cannot start for Denver until we receive 
68 commission ; contract signed ; for instantly (or immediately). 


EVERETT axnp ROBINSON.” 


Q. Mr. Dickie, the gentleman you referred to, was one of the 
English parties who came out? 
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A. I said Mr. Dickie in that, because Mr. Dickie advised with me 
more fully. I think he was the only gentleman from whom I re- 
ceived dispatches while on his way from New York to Chicago upon 


his arrival. 


Q. You say vou wrote me a letter about the same time growing 


out of the pleasant relations existing between you and me? 

A. That is my recollection. 

Q. In answering that letter I stated substantially the agreement 
between yourself and Mr. Wilson? 

A. Yes,sir; with a little exception. There was some little differ- 
ence. You stated there was an understanding between us which he 
would carry out, and carry out to the letter. That was the first 
notice I had of an advance on the price. You fixed the price per 
capita of the cattle; something I hadn’t heard of before that. 

Q. With that exception ? 

A. Yes, sir. 


Mr. Patterson now reads the letter spoken of in evidence, as fol- 
lows : 


ExuipBit G. 
In Everett vs. WILSON. 
Markham, Patterson & Thomas, lawyers. 


Denver, Cor., Feb’y 11th, 1884. 

William 8S. Everett, Esq., 99 Madison St., Chicago, II. 
69 DeAR Sir: I was absent in Leadville when your letter of 

2d inst. reached Denver. I did not return until yesterday, 
and I awaited the coming of Mr. Wilson before answering. Mr. 
Wilson has just been in and talked the matter over, and I write you 
now the result of our conversation. Mr. Wilson brought with him 
the contract which you sent him to sign. He is disinclined to sigu 
it, fearing there may be some technical point connected with it that 
he does not understand. ‘That is the only reason he gives for refus- 
ing to sign it. However, he tells me, and there is no reason to doubt 
his statement, that he stands ready to carry into effect to the very 
letter his agreement and understanding in reference to the sale of 
the ranch to the English parties—that is, the cattle to be turned in 
at $30 per head, guaranteeing 6,000, and horses at $50 per head, 
guaranteeing 200, and the ranch at $50,000. Whatever the gross 
emount as mentioned in the contract may come to over and above 
these figures he expects to and will pay over, as understood between 
you and him, whether the same is mentioned in the contract or not. 
I don’t even understand myself just what those provisions are that 
are referred to both by you and Mr. Wilson, but I am entirely satis- 
fied that whatever your agreement or understanding is with refer- 
ence to commissions, that it will be carried into effect to the very 
letter by Mr. Wilson. Mr. Wilson realizes that in the contract, 
made between you and him in Denver there was a mistake or over- 
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sight in the matter of com’s, and that that oversight will be rectified 
when the sale is perfected. My opinion is that the English parties 
with yourself had better come to Denver at once, as these matters 
can all be fixed better when the contracting parties are face to face. 
[f you start you had better wire me,so that if my presence is needed 
| may be able to arrange other business matters that might possibly 
be in the way. When you were here a contract was entered into 
between yourself and Mr. Wilson which you left behind you in my 
drawer, and of which I now enclose you a copy. Hoping the 
transaction may come to a successful issue, 
[ remain, very truly yours, 


(Signed) T. M. PATTERSON. 


Q. | ask if the contract to which I refer in the letter, a copy of 
which was sent, was one signed by Mr. Wilson upon the L5th of 
December ? 

A. ‘That is my impression; if you will just let me refer to the copy 
sent you I will see. 

Q. That is the copy of the contract I refer to in that part of the 
letter? 

A. That is the copy I received. 
70 (). You never answered this letter to me? 

A. I came in person ; very soon after receiving your letter 
I met you. 

(The letter spoken of by the witness is marked Exhibit F.) 

Q. Is it not a fact that you started from Chicago before you re- 
ceived that letter of mine? 

A. Yes, sir. 

Q. Did you, when you came to Denver, make any statement to 
me that indicated that I had not stated the agreement between your- 
selves and Mr. Wilson correctly ? 

A. I don’t think I did. 

Q. I read you when you came to Denver, did I not, from my let- 
ter book a copy of this letter | had sent you in Chicago, and which 
you had not received because you started before it arrived ? 

A. I think you did. I afterwards got a copy of it from my clerk. 

Q. Did you, when you came to Denver, in February or March, 
1884, and when these matters were finally settled up, and after | 
had shown you a copy of this letter that was sent to you—did you 
make any statement to Mr. Wilson that the arrangement was not 
properly stated in that letter? 

A. I don’t think I did. 

Q. Did you, in any conversation with me, ever make any state- 
ment to me that Mr. Wilson had ever agreed to give you $10,000? 

A. I don’t know that I did. 

Q. Did you say anything to Mr. Wilson about that $10,000 after 
you came to Denver? | 
A. Yes, sir; Mr. Robinson and myself both spoke. 

(. Let me ask you if the $10,000 you referred to—did it not grow 
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out of this? Mr. Wilson was very anxious to have the cattle ac- 

cepted, range delivery, and he wanted you to use vour in- 
71 fluence to get the cattle accepted, range delivery, so that he 

would not be put to the expense and trouble of gathering the 
attle. Did not he estimate the cost of gathering the cattle at $10,000, 
and did he not say to you, If you can induce the English people to 
receive these cattle, range delivery, and not put me tothe expense 
of delivering—gathering them up—I would just as soon pay you 
the amount it would cost, which would be about $10,000, as to pay 
the money to them. Was not that 

A. What you say was in part as I recollect it, but he said to me 
that he wanted a range delivery at that time; that he feared they 
would want a count at that time, which was early in the spring— 
in February or March—and that he could not have a roundup 
until May or June—May,I think he said—and he wanted the matter 
closed before that time; but he said to me that a delivery at that 
time would cest him $20,000 or $25,000, and he said he would be 
willing to divide it. 

Q. In talking to you about the $10,000 was not the particular 
thing you were to do, after you Came to Denver, to use your influ- 
ence to get a range delivery from the English people; was not that 
what you came to Denver for ? 

A. That is not my recollection of it. 

Q. Do you say it is not? 

A. Iam only speaking from my recollection. 

. You won’t speak any more positively ? 


A. No. 
Q. Mr. Wilson did speak to you in Chicago about a range de- 
livery ? 


A. He did, sir; that it would cost him 20 or 25 thousand dollars. 
Q. To have the roundup? 
A. Yes, sir; before the proper season. 
72 Q. If you could get a range delivery he would be willing 
to divide the expenses of a manual delivery ? 

A. He talked about a definitesum; I think he said 25 or 30 thou- 
sand dollars; he gave reasons which were entirely new to me; he 
said that to disturb cattle at that season of the year was very in- 
jurious to the herd, and that it would be very expensive to him and 
disastrous to the herd if he was obliged to disturb it. 

Q. Was not this $10,000 to be paid to you if you would come to 
Denver or if you would succeed without coming to Denver, if you 
would get for him these English parties to receive these cattle, range 
delivery ? 

A. There was something of that kind said, I admit; he said that 
if I would come and the sale would go through he would give 
$10,000. 

Q. And with range delivery? 

A. That is not my understanding. 

Q. You would not swear positively that was not the fact? 

A. My best recollection is it was not. I remember very dis- 
tinctly we talked over the items of this contract, and the terms of 
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his contract provided for counting, at two roundups each year, and 
some other things I said I could not interfere with. 

Q. Did you not come to Denver and try and get range delivery? 
Did you not try and induce the English people to accept a contract 
range delivery ? 

A. I don’t think I did. I left the matter to Mr. Robinson. Mr. 
Robinson understood more about the cattle and more about the 
books. [examined them some time simply as to what they showed. 

Q. You know it is a fact the English people would not accept 
range delivery af all? 

A. I don’t know about that. 

3 Q. I want to call your attention to the contract that you 
entered into December 15th, in which you wrote a provision 
yourself upon the subject of commissions—if the last clause of that 
does not refer to the fact that Wilson was to pay you some sum if 
you got range delivery, although the range delivery does not appeat 
commencing with the part you wrote, “Commissions to said Everett 
and Robinson to be $5,000 and a reasonable sum ?” 

That took place a long time before. 

(). | understand: | will come to that 


‘ 


Mr. PATTERSON reads: 

(). “'The commissions to said Everett and Robinson to be $5,000, 
and a reasonable amount above said sum as may be just and fair, 
according to the advantage said William 8S. Everett may prove to 
be in having parties purchaser receive the property sold under and 
by virtue of the contract of sale made this day as we may agree 
upon.” Did not that refer to inducing the English parties to receive 
the cattle, range delivery ; was not that your understanding at the 
time ? 

A. No, sir; we talked about a good many things. I became sat- 
istied of the fact—I became satisfied he did not have a good abstract 
to all his real estate. I may explain what induced me to write. As 
far as I could understand, he did not have an abstract of his title ; 
it was questionable to my mind whether he had three thousand 
acres of deeded land, patented land, and it was all these things that 
we talked about had to be considered ; and then it called for a good 
deal of labor. 

Q. Was not a part of this, and concerning which you wrote at the 
end of this contract—did not a part of that relate to range delivery, 

what you might be able to do might be able to induce the 

i4 English people to receive the cattle, range delivery ? 
A. I never undertook to do that; I knew they would not 

take the property unless they were counted in some way. 

Q. There was no price agreed upon between you here; when Wil- 
~ went to Chicago he said if you will get these people 

His language was this, as near as I can remember—there were 
wate present when it was said 

Q. Did not you tell Mr. Wilson in Chicago you believed you could 
get the English people to receive them, range delivery ? 

I don’t think that took place in my office. 


2 iil 


i AS A Ny OE ; ae 


44 WILLIAM J. WILSON VS. WILLIAM 8S. EVERETT. 


Q. I say in Chicago. 

A. I had no conversation at that time with Wilson outside of the 
office; Mr. Robinson, my son John here, myself, and Wilson; all 
the conversation we had was at that time; he went out of the office; 
I did not see him afterwards. 

Q. Do you say positively, Mr. Everett, that you did not express 
the opinion to Wilson, in Chicago, upon this occasion that you 
believed you could get the English people to receive them, range 
delivery ? 

A. No, sir; I remember very well saying something like this: 
That if his books showed 9,000 head of cattle, and if the English 
people were satisfied, after riding over the range, that there were 
6,000 on it that he guaranteed, 1 had no doubt, they would close 
the —; the fact is when we cameand examined the books the books 
showed more than 9,000 head of cattle. I think there were formal 
affidavits by his former superintendent and one or two of his hands 
to the effect that there were more than 9,000 head of cattle on that 
range. 

Q. You speak about the conversation that occurred between you 

and William Wilson in February, 1884, in Chicago, having 
75 been reduced in writing. 

—. I meant that before anything else was taken up in the 
office the conversation was reduced to writing within a minute after 
he closed the door. 

Q. As soon as Mr. Wilson went you and your son—— 

A. Yes, sir; and Mr. Robinson. 

Q. Reduced it to writing? 

A. Yes, sir. 

Q. You did not call Mr. Wilson’s attention to it at any time, did 
you? 

A. No, sir. 

Q. Ever afterwards ? 

A. No, sir. 

Q. Was that the first time Mr. Wilson talked about giving you a 
horse or team ? 

A. I think so. 

Q. The first and only time—the first time he ever spoke about 
giving you a horse or team ? 

A. I think so; I don’t recall any other time; I didn’t attach 
much importance to it then; I simply referred to it as a matter of 
showing his 


Q. Did you write that letter of October 6th, 1883 (handing paper) ? 

A. That is my handwriting. 

©. I find the closing sentence of this letter is as follows: (Hands 
letter to counsel for plaintiff.) 

Mr. Tayrtor: I would like the whole letter to go in. 

Mr. Patterson read in evidence letter dated October 6th, 1883, as 
follows : 
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76 Exuipir H., 
CHicaGco, Oct. 6, 1883. 
William J. Wilson, Esq. 

DEAR Sir: Your telegram of yesterday just at hand, asking for a 
copy of agreement between you and me. We herewith send copy. 
We received a cable dispatch on the 2nd inst. as follows: “ Will Wil- 
son accept sixty thousand down, balance one and two years, taking, 
meantime, three-fourths proceeds shares and cattle?” Yesterday we 
received another cable: “ Answer instantly.” These dispatches show 
that our parties are ready for business. Mr. Robinson explained the 
first cable in his letter, which vou doubtless have received. As I un- 
derstand it, they mean to pay $60,000 down, three-fourths of all 
made from the sale of cattle and three-fourths arising from the sale 
of shares, which will, in my opinion, pay you off in a very short 
time. ‘They are certainly very anxious to know, so as to send their 
man‘ over to not only examine your cattle, &c., but also to close the 
sale. They will be ready to cash up the $60,000, and you will get a 
mortgage on the ranch, cattle, etce., for the unpaid balance of the 
purchase-money. Mr. Robinson regards this as a better offer than 
your own. Iam anxious to hear from you by telegraph, as I want 
to cable at once. We have other ranches to put in if you decline 
the offer. I know they have the money and are ready to purchase, 
and I do not want to lose the chance of making a sale. As you get 
three-fourths of the proceeds of the cattle ready for market, in addi- 
tion to the $60,000, it will make the cash payment about equal to 
$95,000, besides a chance to get a sum arising from the sale of stock 
in the London market. It looks to me like a splendid sale, and one 
that there has been but little trouble about, and in this respect com- 
mends itself very favorably to all interested. 

If the sale goes through I will think about that horse you spoke 
so favorably of. 

Respectfully yours, 


(Signed) WILLIAM 8S. EVERETT. 


Please answer by telegraph. 


Copy: (To accompany Exhibit H.) 
CuicaGco, Aug. 17, 83. 

I hereby agree to sell to William S. Everett and J. M. Robinson 
or their nominees the ranch known as Circle ranch, located on Re- 
publican river, at a point where the States of Colorado, Kansas, and 
Nebraska join, at and for the sum of two hundred and thirty thou- 
sand ($230,000) dollars, less five thousand dollars (35,000) allowed 


said Everett and Robinson for commissions, said sale to embrace said 


ranch, with cattle, horses, and everything that thereto belongs, and 
the said parties to have the refusal of said property for sixty 
Vi days from this date, and such longer time as may be neces- 
sary to close said sale, provided that within sixty days there is 
fair prospect of a sale being made satisfactory to me. 


(Signed) W. J. WILSON. 
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Q. He had been promising you a saddle horse ? 

A. That was one horse; the other was a pair of horses; I dun't 
know. 

Q. This question of the saddle horse. You have no distinct recol- 
lection of this? 

A. No, sir; it doubtless occurred, though, as this is my handwrit- 
ing. 

Q. (Handed paper.) You wrote that letter to Mr. Wilson ? 

A. Yes, sir. 

Q. Is that the power of attorney that accompanied it‘ 

A. Well, I presume it is; it is in about the form they required 
over there. I can’t say that it is not. 


; 


Exatpir I. 
CHicaGco, Oct. 2, 1585. 
William J. Wilson, Esq. 

DEAR Sir: I enclose a power of attorney, which | hope you will 
acknowledge before a notary public and return to me so | can for- 
ward itto England. My partner, Dr. Everett, writes me that the sale 
will be made, but before the English company will send their agent 
over to close sale they must have a contract signed by some one au- 
thorized by power of attorney to act. [shall send a cable to my 
partner as soon as I receive the power of att’y from you. I under- 
stand that all matters are ready to close the negotiation preparatory 
to examination except the signing of the contract to sell. 

Please sign, acknowledge, and return to me 

Respectfully yours, 
(Signed) WILLIAM 8. EVERETT. 


99 Madison street, Chicago. 


78 Exuipit J. 
A 


Know all men by these presents that I, William J. Wilson, of the 
city of Denver, State of Colorado, and United States of America, 
have made, constituted, and appointed, and by these presents do 
make, constitute, and appoint, George H. Everett, of the city of Lon- 
don, England, my true and lawful attorney, for meand in my name, 
place, and stead to negotiate and sign a contract for the sale of the 
“Circle ranch,” situated in the States of Colorado, Kansas, and Ne- 
braska, on the Republican river and several of its tributaries, at a 
point. where the three above-named States join in the N. E. part of 
Colorado and United States of America, at and for the consideration 
and under the terms of payment as heretofore, to wit, on the 17th 
day of August, 1883, by me agreed upon in writing— 

Giving and granting unto my said attorney full power and au- 
thority to do and perform all and every act and thing whatsoever 
requisite and necessary to be done in and about the premises as 
fully to all intents and purposes as I might or could do if personally 
present at the doing thereof, hereby ratifying and confirming all 
that my said attorney shall do by virtue hereof. 
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In testimony whereof I have hereunto set my hand and seai this — 
day of October, A. D. 1888. 
— ——. |SEAL.| 


Signed and delivered in the presence of— 
ee 


+) 
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STATE OF COLORADO, | 
, ad SS 
County of ——, 


[|,—— ——,, notary public in and for said county, in the State 
aforesaid,do hereby certify that William J. Wilson, personally known 
to me to be the same person whose name is subscribed to the fore- 
going instrument, appeared before me this day in person and 
acknowledged that he signed, sealed, and delivered the said instru- 
ment as his free and voluntary act for the uses and purposes therein 
set forth. 

Given under my hand and notarial seal this — day of October, 
A. D. 1883. 


(Endorsed:) Power of attorney from William J. Wilson, city of 
Denver, State of Colorado, United States of America, to George 
H. Everett, 6 Austin Friars, London, England, conferring power 
to negotiate and sign a contract for sale of Circle ranch. 


(). Did you write a letter when you sent him this power of attor- 
ney to sign ? 

79 A. Lam not certain about that; I have not got any letter 
here, if he did. 

(). Did you bring with you any correspondence between yourself 
and Mr. Wilson ? 

A. I don’t know that I have received more than one letter from 
Mr. Wilson, if that; I think his correspondence was directed to Mr. 
Robinson almost entirely. 

@. Did you know Mr. Robinson’s handwriting ? 

A. Well, perhaps I do not—— 

(). Look at that please (handing paper). 

A. Well, that is Mr. Robinson’s letter-head, and [ suppose that 1s 
his handwriting. 

@. You are familar with it? 

A. L have seen it a good deal; it isa very open hand; there is 
nothing particular about it. 
©. I will ask if he knew of that letter being written, Mr. Everett? 

A. No, sir; the first I ever 

. When you came to Denver with tlhe English parties how long 
did you remain? 

A. Iam under the impression we remained in the neighborhood 
of three weeks. 

Q. Did you remain that long—between two and three weeks? 


A. Something like that. 
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Q. Who was it did the talking for you and Mr. Robinson—you or 
Mr. Robinson—during that time ? 
A. Well, we each did our own talking; sometimes, when we were 
together, perhaps 
Q. I mean with these English parties, the representatives ’ 
A. Oh, well, we both talked a great deal to them. 
80 Q. How did it happen you went home? 

A. I went home first because the delay was occasioned by 
reason of the fact there was no party here from England authorized 
to contract or close the negotiation, and it required some time to get 
such certificate of authority from London. ‘There was nothing for 
me to do here and I went home. 


Mr. Patrerson: I will now read the letter. This isa letter ad- 
dressed to myself, gentlemen, and signed Mr. J. M. Robinson, who 
was the coplaintiff in this case. 


Exureit K. 


J. M. Robinson & Co., live stock commission merchants, No. 25 Ex- 
change building, Union stock-yards. 


CuHicaGo, May 15th, 1884. 
Hon. Thomas M. Patterson. 

Dear Sir: You are doubtless aware that I could not effect a set- 
tlement with Wilson for the am’t due us for selling his ranch. We 
are entitled to fifty thousand ($50,000) of the purchase-money « fif- 
teen thousand commissions; total, $65,000.00. We have spent much 
time, money, and labor in effecting this sale. We have done what 
he said we could not do. We have also got him more money than 
he offered to take or ever expected to get for it. We have accom- 
plished what others failed to do, & all we ask him to do is to pay us 
in accordance with the agreement he made with us. If you can 
consistently advise him to settle our claim without litigation you 
will certainly do us a great favor, & | think you will be conferring 
as much of a one on Wilson. I do not wish to litigate it and have 
told him so repeatedly. Our lawyers have decided that we can’t 
sue him until he receives his last payment. ‘This, if we are com- 
pelled to bring suit, will defer the matter for nearly two vears before 
we can commence. This is very unfortunate for us. Therefore I 
thought you might say something to him that would be the means 
of effecting a settlement, & thereby avail yourself of the blessing 
pronounced on peace-makers. Anything you can do in this matter 
will be appreciated. 

Very respectfully yours, J. M. ROBINSON. 
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81 Redirect examination of Witti1amM 8S. Everetr by Mr. 
TAYLOR : 

(. Do you remember this instrument, Mr. Everett ? 

A. Yes. 

. This is the contract that was sent by you to Mr. Wilson, or 
given by you to Mr. Wilson to sign, wherein he reaffirmed the con- 
tract that was first introduced here with reference to your commis- 
sions? : 

A. ‘That was sent to him after we heard the English people were 
on the way to this country. 

(). I ask you if you ever showed this instrument to Mr. Wilson 
while he was in Chicago? 

A. Oh, ves, sir; I think so; I am satisfied I did. 

Q. What was said by him with reference to it? 

A. If he said anything he said he would not sign any contract or 
any paper without consulting his lawyer. 

(). Did he make any expressions about the propriety of the terms? 

A. He made no objections to this other than he reiterated his re- 
peated promise that he would do as he had agreed to. I desired to 
have that signed in that way because I was a little apprehensive 
that perhaps there might be a construction put — that contract I 
signed in Mr. Patterson’s office in December which perhaps would 
conflict with our interests and conflict with my understanding of 
our rights. At that time I thought it was due us to be put in the 
position we were at first. 

(). Did he make any objection to it upon the ground it did not 
state what had been agreed upon between you? 

A. No, sIr. 
OZ (). His only ground of objection at that time was he wanted 
LO bring it out to Colorado? 

A. Yes, sir; he would not sign any paper without showing it to 
his lawyer. 

Q. I would like to ask you right now about this attorney’s fee? 
Mr. Patterson examined you about drawing the contract. 

A. Oh, the $150: I think about the time we had an interview 
with Mr. Patterson — arranged it. He seemed to be busy about 
some things, and he fixed the hour we met next day but one; then 
when we met Mr. Wilson said he would not go on with this any 
further unless we would agree to pay Mr. Patterson’s fees. Mr. Pat- 
terson was acting for Mr. Wilson. | enquired what the fee was. 
Mr. Patterson said $150. I thought the fee was reasonable enough, 
and Mr. Wilson desired the approval of Mr. Robinson, and he tele- 
graphed to Mr. Robinson to know whether he would honor the draft 
if the sale fell through, and he replied he would, and I signed the 
agreement, and on the strength of that information signed Mr. Rob- 
Inson’s name to It. 

Q. Was the draft to be unconditional ? 

A. It was to be paid upon condition. It was to be paid in the 
event the sale failed. In other words, we assumed the payment of the 
fee if we did not make the sale. 
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Q. Is that the draft ? 

A. Yes, sir; that is the draft I signed drawn upon Mr. Robinson 
and myself. 

(. Examine that. 

A. There is no date in the draft. That was signed in Mr. Patter- 
son’s office. 

Q. Have you any knowledge whether the draft was used or not? 

A. I have never heard of it since I signed it until to-day. 

83 I assume Mr. Patterson has taken good care of it. 


The draft is read in evidence for $165, three days’ sight, signed 
William S. Everett, Chicago, Ills., 99 Madison street. 


Witness: I think this included Mr. Patterson’s fee, and also the 
printing of these contracts, what expenses Mr. Wilson was put to. 


Exaurpitr L. 


$165.00. DENVER, CoLo., —— —, 188-. 
At three days’ sight pay to the order of William J. Wilson, 
with exchange, one hundred and sixty-five dollars, value re- 
ceived, and charge to account of— 
WILLIAM 8. EVERETT. 
To J. M. Robinson and Wm. S. Everett, Chicago, Ills., No. 
99 Madison St. 


City National Bank 
of Denver. 


Exuipitr M. 


DenvER, Cou., Dec. 14, ’83. 

Whereas negotiations are pending between Wm. J. Wilson and 
the New U. 8. Cattle Ranch Co. of London for the sale to the Co. 
by Wilson, through Wm. 8. Everett, Esq.,and J. M. Robinson, Esq., 
of Chicago, of the Circle ranch and stock belonging to Wilson ; 

And whereas attorney fees to the amount of one hundred and 
fifty dollars are to be paid by the said Wilson, and the said Wilson 
does not wish to be at any expense if the said negotiations fail. Now, 
if for any reason other than a failure of said Wilson to carry into 
effect his part of the contract to be signed by him hereafter the said 
negotiations fail and the contract is not perfected we, the under- 
signed, agree, on demand, to repay to said Wilson the said one 
hundred and fifty dollars to be paid by him as aforesaid as attorney 
fees. 

(Signed) WILLIAM 8S. EVERETT. 
J. M. ROBINSON, 
Per WILLIAM 8. EVERETT. 


Attest: T. M. PATTERSON. 


(Endorsed in pencil :) Agreement about the $150 draft. Dec. 14, 
1883. 
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$4 Recross-examination by Mr. Parrerson : 


Q. Do you say you showed this paper to Mr. Wilson when he was 
in Chicago, in the month of February, 1884? 

A. I am under the impression that I took up the original contract, 
perhaps, and wrote substantially this on the back of it and wanted 
him to sign that—at least, that is my recollection; it has been some 
time ago—or a copy that I had kept. (To counsel:) Haven’t you 
got it among the papers there? We kept the original in the office, 
and this is a copy made of it by my son. 

Q. This is a copy that was made after Mr. Wilson left ? 

A. | think so; | am under the impression ; I cannot be positive. 

Q. That was what he refused to sign—-you say you presented that 
to him ? 

A. That is my best understanding and belief. 

Q. Does that conversation you reduced to writing show that to be 
the fact ? 

A. I don’t know whether it shows it; I think it refers to the fact, 
though. 

(). Would you let me see that conversation as you reduced it to 
writing ? : 

A. Yes, sir. 

The Court: I can’t allow you time to go all over that now. 

85 JoHN C. Everett, sworn on behalf of the plaintiff, testi- 
tied as follows: 


Direct examination: 


(). Where do you reside ? 

A. Chicago, Illinois. I am the son of the plaintiff who just testi- 
fied. I am acquainted with the defendant, Mr. Wilson. 

(). When did you first become acquainted with him? 

A. I first met Mr. Wilson when Col. Robinson brought him into 
the office, some time, I believe, in the latter part of 1883—about 
August, 1885—for the purpose of giving us a detailed description of 
his ranch property, which he wished to substitute for the Reynolds 
ranch we wished to sell to an English company, and at our request 
Col. Robinson telegraphed Mr. Wilson to come on; give us a detailed 
statement; give us the necessary papers. 

Q. That is when you first met him? 

A. He did not give us the papers we wished. We finally com- 
promised on some papers. We asked him at first for a power of 
attorney and explained the necessity of it; he refused to give it. 
We then asked him for a bond, which he refused to give, and the 
result of the conversation and transaction was this contract which 
has been introduced in evidence. 

Q. What is called contract No.1? 

A. Yes, sir; the short one. 

(). Was there any other instrument, to your knowledge, drawn 
and executed the same day? 
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A. There was, sir; immediately after that; this is the long con- 
tract giving a detailed description of this property. 

Q. This is a copy supposed to be sent to England’ 

A. Yes, sir; this is a copy in my handwriting. 
86 Q. You copied that from the one sent to Engl: and ? 
A. I did. 

Q. In this instrument the sum specified was $275,000. Can you 
explain to the jury why and how it came in the drawing of those 
contracts those sums varied to that extent and what it was for? 

A. Mr. Wilson said he wanted $225,000 net for his property. We 
asked him to make us a commission. He said he could not do that, 
as this was the amount of money he wanted to receive for it. He, 
however, put it at $230,000, saying he would allow us $5,000 com- 
mission. We told him that would not be sufficient pay for the busi- 
ness we expected to do, and we asked him for permission to add on 
our commission, which he readily gave. He said he didn’t care how 
much we got for the property; we “could sell it for a million if we 
wished, but that all he wished was $225,000. Consequently we 
agreed that $50,000 was to be added onto the $225,000 net as value, 
and that was consequently done. This contract was drawn — 
$275,000, the intention being to embrace $225,000 to Wilson, $5,000 
commissions, and $45,000 strictly in the nature of profit, making a 
total of fifty thousand dollars. 

Q. That was the way this contract came to express the $275,000 ? 

A. Yes, sir. 

Q. Did you ever have any further conversation with Mr. Wilson 
in reference to this transaction ? 

A. Yes, sir. 

Q. State when and as near as you can the conversation. 

A. Asa result of this contract, which we forwarded to England, 
the English company, or the promoters, returned this blue contract, 
which has been introduced in evidence, for a gross amount of 

$410,000. In that they included our profit and the promoters’ 
87 profit. We telegraphed Mr. Wilson re questing him to come on 

and sign these papers. He arrived in the afternoon or put 
in an appearance in the office rather late in the afternoon, and we 
only talked with him for about an hour. Our understanding was 
that Mr. Wilson had agreed and consented to sign the contract, but 
finally he said he would want to sieep over it. He came back the 
next morning; he took it with him to his hotel, the Palmer House, 
and said Mr. Tankersley, from Leadville, a lawyer of some such 
name, had examined the contract and told him it was a very decep- 
tive contract. It had an upper and under current to it; if he signed 
it he would be signing away his property ; consequently Mr. Wilson 
said he refused to sign it. Father left, | believe, that afternoon or 
evening for Texas, and Col. Robinson and I had, I should say, five 
or six interviews with Wilson during the time he remained in the 
city, which was three or four days. We met him once at the Palmer 
House. Mr. Wilson declined to sign it, and then once, I believe, he 
went to a firm of gentlemen’s furnishing goods, Wilson brothers, 
aud asked him again to sign it. He refused. He then returned or left 
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the city. I telegraphed my father, urging him to return and come 
out to Denver to have the contract modified to suit Mr. Wilson—cut 
out this under current if possible. Father returned in the course of 
ten days or two weeks, and at once proceeded to Denver. 

@. You know nothing, of course, of your own knowledge what 
took place in Denver? _ 

A. I do not. 

Q. Did Wilson visit Chicago again before the completion of these 
matters ? 

A. He did. 

(). About what time was that, Mr. Everett? 
88 A. That was along the early part of February, 1885 or 
1884. Iam not certain which. 

Q. Were you present at any—think about that. Wasn’t it in 
1884 ” 

A. Well, it was in February just preceding March in which the 
sale was closed. I think it was in 1883; the papers will show, at 
any rate: it was 1884. This first contract was signed August, 1883 ; 
then 1t was in 1884 subsequent. 

(). Were you at any interviews had with Mr. Wilson in reference 
to this matter on that visit in February ? 

A. Yes, sir: we had received cable notification that Mr. Wilkes, 
the accredited agent or expert of the English company, had sailed 
from London and would arrive within a certain time. We sent 
word to Mr. Wilson to that effect, and wished him to come on and 
sign a stipulation in regard to our commission, wishing it reduced 
to writing, as my understanding was another contract had inter- 
vened between the original contract and the stipulation for a second 
commission. We thought it would be safer to have a new stipnla- 
tion. Mr. Wilson came on and appeared in the office without our 
requesting him—that is, we didn't expect him to come; we had re- 
quested him to send on this stipulation. Mr. Wilson came in and 
we had a conversation there, the amount of which was father asked 
him to reduce our understanding to writing, which he stated he 
could not do. He stated he would pay all he agreed todo. His 
word was as good as his bond. Father offered him a stipulation in 
writing. Mr. Wilson refused to sign it, saying he did not under- 
stand this instrument; that he wanted to take it home and submit 
it to his attorney. I believe he left with a copy, though I am not 
certain. At that time or just before leaving he said he was very 
anxious to close this sale; he was in need of money; that if we 
would bring him the purchaser and close the sale for $225,000 

he would do all he had promised; he would give us—or, 
89 speaking to my father and Mr. Robinson, he said if they 

would come out and assist in consummating the sale he would 
give them $10,000. He said, I will do even better; if you will help 
me put through the sale, without counting, selling by book account, 
you will save me from 25 to 30 thousand dollars; I will divide my 
profits with you. He said just as he was leaving, I am very close at 
the commencement of any business, but very liberal at the close ; -at 
least that is the reputation I have wherever I am known; ten thou- 
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sand dollars or five thousand dollars won’t stand in the way. In 
addition, he told my father he would give him carriage horses. 

Q. Now, with reference to the time that your father presented him 
with this instrument reduced to writing, his promises about paying 
him this commission, what was the exact objection Mr. Wilson made 
to signing that? Did he make any objections to it because of the 
form, the substance, of the contract or for some other reason ? 

A. The objection made to it was that there might be some tech- 
nical eateh about it which he didn’t understand, and that he would 
not sign any instrument of writing until he had submitted it to his 
lawyers. He made no objection to the substance or matter con- 
tained in it. 

Q. He made no objection to its not containing what had passed 
between you verbally as to the payments ? 

A. No, sir. 


Cross-examination of JouHn C. Everertr by Mr. PATTERSON : 


Q. What is your full name? 
A. John C. Everett. 
Q. Are you the son of the plaintiff? 
A. I am. 
90) Q. What is your age? 
A. I am 25 in March. 
Q. Are you in the business? 
A. Iam. Iam an attorney. } 
Q. With your father? 
A. Yes, sir. 
Q. You say you first saw Mr. Wilson in August, 1885? 
A. Yes, sir. 
Q. And the object—or at least he was there and you were engaged 
in talking about this disposal of his ranch for him ? 
A. Yes, sir. 
Q. He fixed the price he wanted net at $225,000? 
A. He did, sir. 
Q. You wanted some commissions—your father did; he said he 
could not afford to pay it or would not, but to cover it would fix the 
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price at $230,000; $5,000 could be taken out as commissions? 
The result of the conversation was that. 
Q. (Question repeated.) 
A. Yes, sir. i 


(. That did not satisfy you? 

A. No, sir. 

Q. He wanted to make more money, so it was talked about put- 
ting the property on the market at a larger price? 

A. Yes, sir. 

Q. Mr. Wilson said to your father he didn’t care how much more 
he got for it, if it was a million dollars; he might sell it for what he 
pleased so he got $225,000 for it? ' 

A. Yes, sir. 


WILLIAM J. WILSON VS. WILLIAM 8S. EVERETT. eo 


91 Q. Thereupon there were-some talk about this matter, your 
father and Mr. Wilson agreeing $50,000 would be a fair addi- 
tional price? 

A. Yes, sir. 

(. The ranch and stock ought to bring that much more? 

A. Yes, sir. 

Q. And if it did, that was to go to your father? 

A. Yes. 

(). So that, as faras Mr. Wilson was concerned, he was indifferent 
how much was put in? 

A. He was. 

Q. The matter allowed your father ? 

A. I don’t renember, sir; I presume he didn’t oppose it, because 
he thought the ranch was reasonably worth it. 

Q. He used an exorbitant figure when speaking of a million ? 

A. That was merely figurative, of course. 

(). Acted upon that theory all the way through his conversation, 
didn’t he, that your father could make all he could out of it beyond 
the price net he was to get? 

A. Yes, sir. 

q. Your father concluded and Mr. Wilson assented to put it; it 
was based upon that understanding that these two agreements of 
August 17th were made out? 

A. Yes, sir. 

Q. Now, I understand the next time you saw_Mr. Wilson was after 
this English contract, made in England, fixing the selling price at 
$410,000 ? 

A. Yes, sir. 

(). Mr. Wilson was communicated with, and as the result of that 

he came to Chicago; is that right? 
92 A. Yes, sir. 
(). Where did the interview take place between you and 
Mr. Wilson, or at least your father and yourself—in your office ? 

A. In our office. 

(). Mr. Wilson concluded he would like to sleep on that contract ; 
he took it away with him? 

A. Yes, sir. 

(). He came back and told you the conversation he had had with 
Mr. Tankersley ? 

A. Yes, sir. 

(). ‘There were several currents in it, an under current and so on, 
and he would not sign it? 

A. Yes, sir. 

(). You got several cablegrams, and you telegraphed your father ; 
he took these English contracts—came on to Denver to try and have 
it fixed up? 

A. He came on to Denver. 

Q. That is as far as you know? 

A. Yes, sir. 

Q. The next time you saw Mr. Wilson was some time in February, 
1884” 
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A. Yes, sir. 

Q. And you say that he had a conversation with your father, in 
which he told your father he would give your father $10,000 ; why? 

A. If they would come out and assist in putting through the sale. 

Q. Your father was already interested te the extent of $50,000 in 
putting it through ? 

A. As we understood it, our obligations did not extend beyond 

bringing the parties together—consumm: ating the sale by con- 
93 tract ; there was no contract binding us to come out to Den- 
ver personally to assist in consummating the sale. 

Q. Didn’t you understand your father was interested in seeing that 
that contract was carried into effect, fixed, made permanent ? 

A. Certainly, sir; Mr. Wilson seemed to desire our presence— 
made an offer. 

Q. Was not your father entirely willing to come out—desirous to 
come out? 

A. I presume he might possibly have come out; at any rate, he 
“ame out under this promise. 

Q. Isn’t it a fact this ten thousand dollars was spoken of in con- 
nection with inducing the English people to accept the cattle, range 
delivery ? 

A. There were two promises ; one was if you come out and assist 
in putting through the sale I will pay vou ten thousand dollars ex- 
tra, and | will do even better than that; if you will induce the Eng- 
lish parties to accept the cattle or the ranch according to the book 
account you can save me from 25 to 30 thousand dollars, and I will 
divide even my profits; that would make an addition of from 25 
hundred to five thousand dollars in addition to the ten thousand 
promised. 

Q. If he could induce the company to accept range delivery it 
would save from 25 to 30 thousand dollars ? 

A. So he said. 

Q. And he agreed to divide those profits if they would accept the 
range delivery; that would make the half 

A. We understood it would be adding to ten thousand the differ- 
ence between the ten thousand and what the half would be. In 

other words, we were to get ten thousand any way, and if we 
94 induced the English company to accept the range count we 

were to get enough more to make up what one-half of his 
profits would be. 

@. Who was it wrote this conversation out? 

A. My father; as soon as Mr. Wilson had closed the door. 

Q. You all got together, did you, and studied and agreed upon 
what had occurred ? 

A. I suggested to my father that he put it - writing, as I had an 
idea the matter would terminate in a trial; so, as a precautionary 
measure—we had had so much trouble with Mr Wilson I imagined 
there would be one—as a precautionary measure 

Q. Did you and Mr. Robinson put your heads together? 

A. No, sir; my father wrote it and ‘then read it, and says, Is that 
correct? and Robinson and I both assented to it. 
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Q. Do you recollect now whether or not that memorandum of a 
conversation recited that the consideration for the ten thousand dol- 
lars that Mr. Wilson agreed to pay extra was to be that your father 
should carry out and help to put the sale through ? 

A. I can’t tell you, sir. My remembrance is based principally 
upon direct remembrance of the conversation; it is not dependent 
upon——— 

@. Don’t you know that in that memorandum you made, as you 
heard it read, there was not a word said about your father getting 
ten thousand dollars for coming out and helping to put the sale 
through ? 

A. I don’t know; I have not examined the memorandum ecriti- 
cally; [ looked it over. 

(. You cannot recollect how it read when it was read ? 

A. I cannot remember the words, but | remember the substance— 
at least I think I do. What I have detailed is the substance of the 

conversation as I remember it. 
95 ©. You don’t recollect, then, what the memorandum con- 
tained that you wrote—that is, as to the particulars, minu- 
tice ? 

A. Not particularly, specifically ; no, sir. 

Q. Then you say that the contract for commissions was shown 
Mr. Wilson ? 

A. Yes, sir. 

Q. Mr. Wilson did not pretend or claim that the contract for com- 
missions had ever been abrogated, did he, when it was shown to 
him ? 

A. No, sir; he said that he would pay just what he had agreed 
to pay. In other words, he said, Our understanding—at least in 
substance—our understanding is all right, but I refuse to put my 
name to anything in writing because I am afraid of some technical 
catch. 

Q. Your father still held the original contract made by Wilson; 
it was shown to Wilson? 

A. Yes, sir. 

Q. Mr. Wilson did not deny that the original contract was in 
existence? 

A. No, sir. 

Q. He only refused to sign something additional on the back 
of it? 

A. I believe so; yes, sir. 

(). State to the jury the reasons he gave for not signing that addi- 
tional. 

A. The reasons he gave were he was afraid of some technical 
catch in it; that he would not sign it until he had submitted it to 
his attorney. 

Q. That was the whole of that part; did he say that that part 

vour father had written upon it expressed the contract or did 
96 he simply remain silent so far as objections to it were con- 

cerned ? 
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A. He said he would pay what he had agreed to pay, but he re- 
fused to sign that instrument, because, as I said, he was afraid of 
some technical catch. 

Q. In other words, he would not sign it until he had submitted it 
to his attorneys? 

A. Yes, sir. 

Q. He didn’t say he understood the effect and meaning of what 
was on the back of that instrument, did he? 

A. Well, he gave me the impression he understood. 

Q. lam not asking you for your impression: I ask you for his 
language. 

A. I cannot give you that any further than I do. 


CHARLES J. HuGues, Esq., first being duly sworn on behalf of the 
plaintiffs, testified as follows: 


Direct examination by Mr. McNEav: 


Q. What is your business, Mr. Hughes’? 

A. Attorney-at-law. 

Q. You were so acting as attorney in 1883 and 1884? 

A. Yes, sir. 

Q. Did you at that time represent as attorney the English com- 
pany who purchased Mr. Wilson’s ranch? 

A. Yes, sir—that is, in 1884. 

Q. In 1883? 
97 A. No,sir; not until 1884. I had nothing to do with that 
until they came here, I think, in February, 1884. 

Q. Were vou connected with all the negotiations that took place— 
that is, so far as counsel, after they came here—so far as their deal- 
ings with Mr. Wilson were concerned ? 

A. I was. 

Q. Do you remember about what length of time it was from the 
time the English representatives arrived in Denver until this cun- 
tract was closed up? 

A. Well, I think the payment on the contract was made the 2Ist 
of April, and they got here some time in February. 

Q. Did you at that time see Mr. Everett and Mr. Robinson, who 
has since died ? 

A. Yes, sir. 

(). For how long were they here, about ? 

A. I could not undertake to state the entire time. I think they 
went to the ranch with Mr. Dickie, who represented the company. 
They were several weeks, but the exact time I don’tremember. Mr. 
Robinson was here at one time when Mr. Everett was away; I re- 
member that. 

Q. They did not both remain, to your knowledge or recollection, 
until it was closed up? 

A. No, sir; my recollection is Mr. Robinson was in our office 
about the 23rd of April; the first payment of money, I think, was 
made the 21st. 
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Q. Did Mr. Robinson remain in Denver from the time they all 
arrived in February ? 

A. I cannot besure. He was here, I know, and went to the ranch. 

I saw him at different times during the negotiation; I think 
98 a couple of days or so afterwards I saw him. I know he 

was in the office with Mr. Wilson, myself, Mr. Wilkes, and 
Judge Wells; I think two or three days after the money was ‘paid 
at the City National Bank. 

Q. What amount of money was paid at the time the papers were 
executed ? 

A. Well, there had been a good many papers executed, written 
up prior to the 21st of April; on that day, at the City National Bank, 
we placed to Wilson’s credit $47,000—$3,000 to be paid, making 
$50,000 the first payment. 

Q. $50,000; do you remember what amount that was part of? 

A. My recollection is $63,800, some odd dollars, perhaps, was to 
ve the payment; that payment was cut in two and the first made 
$50,000; then the $30,000 to be paid later; I think, perhaps, in 
June. 

Q. You say that $50,000 was paid in cash before the papers were 
exchanged ? 

A. At the time of the exchange of the papers it was intended to 
be a simultaneous matter, the payment of the money and the de- 
livery of the papers. 

Q. Were the modifications or changes in the contract which had 
been previously executed by Mr. Wilson, which is dated the 14th of 
December, I believe, 1883, before the sale was consummated ? 

A. Before the payment of this money ? 

(. Yes, sir. 

A. That is what led to a good deal of delay. 

. At whose request and for whose benefit were those changes 
made ? 

A. Well, quite a number of them for Mr. Wilson’s; I cannot 
undertake, without reference to the papers, to state what they 

were. 
99 (). There were several changes ? 
A. Yes, sir; I remember some of them; some of them 
might be recalled by looking at the papers. 

Q. At the time this $50,000 was paid what obligation was given, 
if any, to secure the balance of the purchase-money—how was it se- 
cured to be paid? 

A. There was a chattel mortgage given upon the personal property 
and a mortgage. 

Q. Do you recognize this as the contracts that were executed ? 

A. Yes, sir; the chattel mortgage executed by the English com- 
ar 
Q. The United States Cattle Ranch Company to Mr. Wilson ? 

A. Yes,sir. As Mr. Patterson says, I think a number of the papers 
were executed in duplicate in order to make the records simulta- 
neous. It was deemed important. There were a number, I krow. 

@. Is this the contract ? 
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A. I know this is on the type-writer that was in our office. Mr. 
Knoblock was the notary that was in our office. That is his ac- 
knowledgement. I see Mr. Patterson and I witnessed it. That is 
my writing. 

Mr. Huaues: There was also a bond or obligation to pay the 
money which those were given to secure. Instead of a note it was 
in the form of a bond. The contract called fora bond and we drew 
it in the form of a bond. 

Q. Do you recognize that as the bond that was given to Mr. Wil- 
son by the company that you represented at tlie time you drew these 
papers ¢ 

A. Yes,sir. I witnessed that also in company with Mr. Patterson. 

Q. Do you know of your own knowledge of the subsequent pay- 

ment to Mr. Wilson or to the bank for his use any payments 
100 secured by this bond? 

A. There was $13,000 paid later; I think I havea memo- 
randum which, perlaps, shows the date as well as the amount; it 
was some different; it was provided less 6%, which was to be put 
to his credit—$13,019 to be paid Mr. Wilson direct at 6%—$13,850 
paid 

Q. To whom ? 

A. That was to be paid to Martin Wilkes; it is 6% 

Q. That, you say, modified the original document ? 

A. When I first saw it—it was printed, executed in England; then 
alterations and modifications were made here. 

Q. That is the paper you refer to? 

A. That is the form in which it came, the original; afterwards 
there were additions made to it of which I have spoken. This one 
which you handed me was modified after they came here by nego- 
tiations running down to the time of the 21st of April. 

Q. Was there any change made in the contract price ? 

A. No, sir; I think the printed contract you speak of was not 
changed. The day of payment was changed by a written endorse- 
ment in order to enable us to correspond with the people in London 
and see if certain modifications desired could be made. 

Q. (Witness is handed exhibit marked P.) Examine that and state 
whether you recognize that as the other modification to the contract 
and the one under which the sale was finally consummated. 

A. Well, without reading it over, could not say; I see one clause 
written in the printing which I remember was modified. That is the 
clause making time of the essence of the contract that was modified 
when the form of the mortgage way—the mortgage provided origi- 

nally that three-fourths of the payment should go to Wilson 
101 and one-fourth—it was modified afterwards to change that. 

I think the changes-were made in duplicate and that each 
took acopy. Mr. Dickie, I know, for the company, took a copy as 
modified, and I think each party had one. 

Q. So far as the price is concerned, I understand you made no 
change in that, and no change was made in the terms except as'‘to 
when the first cash payment should be paid? 
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A. That I know was changed and made two payments, one of 
fifty, the other of thirteen, and the clause providing that Wilson 
should have three-fourths of the sale of cattle as made was changed. 

Q. Was there any change made as to the property to be con- 
veyed? 

A. No, sir; the personal property was toremain thesame. There 
was a change in the bond given by Mr. Wilson tosecure the manual 
delivery of the cattle instead of conveying the land as the contract— 
a bond was given. He conveyed, instead of 3,000 acres of free- 
hold land, I think something over 400 and gave his bond for the 
other. 

Q. At whose request was that? 

A. Mr. Wilson did not have the land to convey, or, at least, could 
not produce evidence of title to us,and gave his bond. In the bond, 
I think, the land was specified by quarter sections or In some way 
throwing it upon the stream giving water front. 

Q. In all other respects, so far as you remember, all material 
respects, the contract as originally presented you was carried out 
and the sale consummated after that? 

Yes, sir; it was considered to be the consummation of that con- 
tract. These were changes in detail that were found necessary when 
the parties came and said to close it up. 

Q. Is that, do you know, a duplicate of the bond given by 
102 Mr. Wilson instead of the conveyance of the freehold land, 
as contemplated by the other contract? 

A. Yes, sir; I think itis. I know it is witnessed by Mr. Patter- 
son and myself. I know we witnessed all the papers. It is acknowl- 
edged by Mr. Knoblock the 21st of April; that is the day the pay- 
ment was made; that is the day the papers were exchanged. (Paper 
spoken of by witness is marked Exhibit Q.) I have a list of the 
papers that were left at the bank; they gave us a receipt; that is 
one of the escrow that came from there. 

Q. Do you know of any other payment being made Mr. Hughes 
by the company? 

Personally I had nothing to do with any other; making the 
$63,850, I know nothing personally; I only know cattle were sold 
after this sale had been closed up. 

(. Were you present at any interview between Mr. Robinson, one 
of the plaintiffs, now deceased, and Mr. Wilson? 

A. They were in the office on the 23rd of April; it was the day 
after the payment; this was on the 21st, | think; it was a day or 
two later; I think the 23rd. 

(). Where was that interview ? 

That was in our office—in my office. 

®. With reference to what did the interview occur ” 

A. ‘It was concerning the matter of the commission claimed by 
Mr. Robinson and the payments. 

(). What was stated there by Mr. Wilson and by Mr. Robinson on 
that subject in detail? 

A. I cannot undertake to give the conversation. I remember the 
material matters to which my attention was called. Mr. Wilson 
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made a tender to Mr. Robinson or offered to make a tender 
103 of five theusand dollars, which Mr. Robinson declined on the 
ground that more was due. 

Q. Was there anything said by Mr. Wilson to Mr. Robinson as to 
his claim that the balance of the money that was to be paid—any 
other sum than five thousand dollars was to be made paid-—pay- 
able on any contingency ” 

Objected to. 

A. I don’t remember. 

@. Was there anything claimed—did Mr. Wilson say anything 
about not being indebted to Mr. Robinson until he had realized from 
the sale—any conversation of that kind at that time between Mr. 
Wilson and Mr. Robinson ? 

A. As I remember, Mr. Wilson contended he did not owe the 
amount which Mr. Robinson claimed. On the contrary, Mr. Robin- 
son said he was then indebted in the sum of five thousand dollars, 
and that other sums might be paid at other times, and that a large 
sum—I don’t remember the amount; it was a very considerable 
amount—seemed to be in dispute as to when it should be paid—at 
what time. I know Mr. Robinson claimed it should be paid them. 
Mr. Wilson refused that claim. What his claim was with regard to 
it I could not undertake to say, except he said the only sum he was 
then indebted to which they had a present right was five thousand 
dollars. He was ready and desired to make tender of that. 

Q. The balance Wilson claimed was not due until some contin- 
geney which had not yet happened ? 

A. Yes, sir; Mr. Robinson claimed it was to be paid then. They 
had the right to have it paid or secured at that time. Judge Wells 

was present, Mr. Robinson, Mr. Wilkes. Of course they didn’t 
104. agree—Mr. Wilson and Robinson. 
Q. Did Mr. Wilson ever comply with this bond put in evi- 
dence and give this English company title to this land ? 


Objected to as immaterial. 

A. No, sir. 

Mr. McNEAL: Some time after this Mr. Wilson claimed a default 
had been made in the obligation on the part of the English com- 
pany and proceeded to sell this property under this mortgage for 
the alleged failure to comply with the contract. I don’t know my- 
self that we are at all interested in the fact as to what he was enti- 
tled to, but in some aspect of it it may be important, from the fact 
as to whether or not Mr, Wilson at that time had complied with his 
own contract. 


Cross-examination by Mr. Parrerson : 


Q. Mr. Hughes, you became the attorney of the United States 
Cattle Ranch Company; it was the purchaser of this ranch in thre 
spring of 1884, after Mr. Dickie and Mr. Wilkes, representing the 
company, came out here ? 
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A. Yes, sir; the first day they arrived Mr. Charles Dickie brought 
me a letter of introduction and of instructions from Davidson and 
Morris, the attorneys in London, and a letter from Blatchford, Sew- 
ard, and Griswold and Da Costa, in New York. On that day we 
were employed by the company in this matter. 

Q. You and I and the parties commenced what proved to be very 
tedious negotiation ? 

A. Yes, sir; very protracted and persistent. 

(). And there were modifications made for the benefit of both 

sides? 
105 A. Yes, sir. 

Q. That is to say, one would concede what he considered 
an advantage to the other in consideration of getting an advantage 
to himself? 

A. Yes, sir. 

(. A sort of give and take? 

A. One would demand something; the other would refuse to con- 
cede until he got something in return. 

Q. Do you know whose handwriting that is? 

A. That looks like the writing of the book-keeper Mr. Wilson had. 
I forget his name; an elderly gentleman. I don’t recognize that 
writing; it is not from our office. Mr. Knoblock writes a very pecu- 
liar hand. 

Q. See if we can agree upon what the modifications were. | 
believe, in the first place, as counsel, we required some changes 
with reference to the chattel mortgage, in order that it might be 
safe from a legal standpoint? 

A. Yes, sir; you raised the point for Mr. Wilson that, as only 
three-fourths of the proceeds of cattle sales were to go to him, that 
was virtually to that extent a mortgage for the benefit of the mort- 
gage and might not be good as to other creditors interested. Then 
as to the payment, that was divided into two — of fifty and thirteen 
thousand dollars. 

Q. It was stipulated, as I understand, that Mr. Wilson sbould 
furnish all the cash necessary to run the ranch for the first year? 

A. Well, he was also to get three-fourths of the sale of the stock. 

Q. Wasn’t he to get all of the sale of the live stock and to 
106 get nothing from the sale of stock of the company ? 

A. That, I believe, as he took away from the company the 
fourth they were going to use in maintaining the ranch, he was then 
to keep up the ranch. In case it was sold under the mortgage he 
was not to be paid; in case he didn’t the money he advanced was 
to be repaid to him. There was something about delivering the 
cattle which he undertook ; that they had arranged to use the ranch 
property in that delivery; he was to allow something for that; I 
don’t remember the terms of that. 

Q. The bulk of the cash was for the payment of $63,000; the bal- 
ance was divided into two annual payments, one-half due in one 
year, the other half due in two years was stated in the bond? 

A. Yes; I think the bond states what draft it was. 

(. Now, you say that on the 21st of April, when the papers were 
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all signed, the sum of forty-seven thousand dollars was put to Mr. 
Wilson’s credit in the bank? 

A. Yes, sir; I think I had to endorse, sign, the check. 

Q. The other three to be paid on his account? 

A. The contract states the remainder of $13,700 and some odd 
dollars was paid sixty days after—that is, those are all the payments 
I had anything to do with. Of course, Il understood from Mr. Wil- 
son some cattle were sold: the amount I don’t know, whatever it was. 

Q. Some cattle were sold under the terms of the contract? 

A. Yes, sir; the mortgage provides; the contract certainly did. 
From the cattle which would be sold the proceeds were to go to 
Wilson in payment on the amount he was to receive. That was 
done. The exact amounts I don’t know, and I only know as Mr. 

Wilson made statements to me; that had been done to some 
107 ~extent. I had nothing to do with that personally. 


Counsel for plaintiff now read in evidence to the jury the bond, 
beginning at “ Know all men by these presents that the New United 
States Cattle Ranch Company, Limited, €&c., are a corporation duly 
organized, &c., are held and firmly bound in the penal sum of 
$275,000, lawful money of the United States.” 

Mr. Taylor offers in evidence a stipulation relating to the adver- 
tisement of cattle made by defendant. 


Mr. Patrerson: I do not know to what extent testimony of this 
character is admissible under the pleadings. As your honor recol- 
lects, the suit is based upon the account. ‘The testimony shows, we 
think, quite conclusively that the payment of this money or, at least, 
the principal part of it was dependent upon its coming into Mr. 
Wilson’s hands—that the same amount came into his hands, which 
would be over $205,000, whatever was over—so what they now offer 
to introduce under proof and under the pleadings, as we have it, is 
the advertisement that was made by Mr. Wilson for the sale of this 
personal property under the chattel mortgage to secure the bond that 
has just been read to the jury. We object upon the ground that it 
is immaterial and irrelevant and cannot be introduced under the 
issues in the case: 

Mr. Tayitor: That is the advertisement under which the mort- 
gage was foreclosed, specifying the amount of money received and 
the amount of money yet due, seeking to obtain that money by virtue 
of proceedings under the mortgage. Of course, the stipulation in 
existence admits that testimony unless it is immaterial to the 
issue. 

Mr. Patrerson: We agree that it is the advertisement, pro- 
108 _ vided it is competent, legal testimony ; we do not require them 
to make proof in a technical way. 

The Court: I think you can put it in, sir. We will consider its 
relevancy hereafter. 


Counsel read advertisement and notice from newspaper as follows: 
ah hereas the New United States Cattle Ranch Company, &c., hy 
Charles Dickie, &c.” 
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S. S. GREEN sworn. 


Direct examination by Mr. Taytor: 


Q. Are you acquainted with Mr. Wilson ? 

A. Il am. 

Q. Are you acquainted with the locality of the Circle ranch ? 

A. Well, I have been there once or twice; I am not particularly 
acquainted with the country. 

(. Were you there at the time there was a sale made under a 
chattel mortgage advertisement by Mr. Wilson ? 

A. I was. 

Q. Did you have any arrangement with Mr. Wilson prior to that 
sale with reference to buying any of his cattle? 

A. No. 

Q. Did you have any conversation with him ? 

A. I did, with reference to the matter; he asked me to go down 
there—if I would not go down and be there at the sale. 

Q. And on his invitation you went down ? 

A. | went. 

Q. Can you tell to the jury how many cattle were sold 
109 si there under the mortgage? 
A. Well, not exactly. 
Q. About, sir, as near as you can estimate it? 
A. How do you mean? 

QQ. How many cattle were delivered that day—absolutely sold ? 

A. There were something like 3,400 gathered and delivered ; that 
didn’t include the scattered. 

Q. How many of those cattle did you buy, Mr. Green ? 

A. Well, I can’t tell you just exactly ; something less than 3,000; 
between 2,900 and 3,000. 

Q. Were you buying those cattle absolutely and exclusively for 
yourself, or were you buying them for Mr. Wilson under an arrange- 
ment with Mr. Wilson ? 

A. I was buying, myself; I had no arrangement with Mr. Wilson 
whatever, either about the price or about the cattle. 

(). How many cattle did you buy ? 

A. AsI said before, I cannot give the exact number; it is between 
2,900 and 3,000. 

Q. What did you pay for them? 

A. $20 a head. 

Q. Did any one bid against you? 

A. Yes, sir. 

Q. Who did? 

A. Quite a number. 

Q. How did it happen that you bid; did you buy by the head? 

A. I bought by the head; I was to take the first beef steers 

110 cut out and put into the corral; something over 500 head of 

steers. They did not have the exact number of steers in the 

corral, but they sold the steers with the understanding that they 

should sell 500: the balance, sold them in two lots; first they sold 

250 head and then they sold the other 250 head, with the under- 
J—1268 
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standing two purchasers should take them; then the buyers should 
divide tne steers between themselves any way they could agree upon. 

Q. Do you know who bought the five hundred ? 

A. Mr. Gebhart bought 250, and Mr. Yetzer, of Iowa, 250. 

Q. Can you give me the price or anywhere near the price of these 
steers ? 

A. Well, say between $31 and $32; I cannot give you the exact 
price. One bunch I know brought a little more than the other. 

Q. You think, as near as you can remember, you bought 2,900? 

A. 2,900. I think it was nearer 3,000 than it was 2,900. That is 
my recollection. 

Q. What was the full amount of the purchase price for the lot? 

A. I don’t know; I don’t remember now. I bought some other 
things—saddles, harnesses, wagons, horses. 

Q. You bought 250 horses at $23.75 a head ? 

A. If I remember right, [ think that was the price. 

Q. Now, Mr. Green, did you have any conversation with Mr. Wil- 
son about your bidding on these cattle before they were sold ? 

A. No, sir; nota word. I had aconversation with him in regard 
tothe payments. He asked if I would buy. I told him I was not 
prepared ; I would have to have time. 

Q. Was anything said about what you should pay for them; did 

he agree to give you time? 
111 A. He did. 
Q. What length of time? 

A. One and two years. There was nothing said about the price 
of the cattle. I don’t remember how much that amounted to, but I 
remember what the whole thing amounted to, my purchase—that is, 
pretty near. 

Q. What did it all amount to? 

A. Something—I paid $10,000 down—that is, when I came to 
Denver. 

Q. How did you do about the balance ? 

A. I gave him my notes for a portion sold—the scattered cattle. 

Q. Did you buy the scattered cattle? 

A. I did—that is, after all that had been gathered were sold. 

—. Then they sold whatever might be upon the range. How 
much did you pay for the deal? 

A. I think it was $5.40 a head. 

Q. Were those on the range sold by the head ” 

A. By the head. 

Q. How many did you gather? 

A. I didn’t gather—I didn’t get any; I resold them without gath- 
ering them. I sold to Mr. Tucker. 

Q. How many did you bid off at that price? 

A. There was something over 3,300. 

Q. What did you say you bid a head ? 

A. I think it was $5.40. 

Q. Was there any guarantee to you that there were any number 
of cattle? 

A. No, sir. 
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Q. You bid off how many ? 
112 A. I think it was 3,500 and some odd head; that is my 
recollection. 
Q. You don’t know? 
A. Of course, Mr. Tucker gathered them. 
Q. What did Mr. Tucker pay you? 
A. He paid me $30,000 for the brand. I reserved the right to use 
the brand in two counties. 
Q. Do you mean to say this bid for the scattered cattle and your 
other purchases all footed up to 83 or 85 thousand? 
A. About that. Iam not positive as to the exact amount. 
Q. When did you sell these cattle to Mr. Tucker? 
A. I do not remember; some time after that. 
Q. You say you bought 3,300 head at the time? 
A. About that. 
(. At $5.40 a head. 
A. Yes. 
2. That would make somewhere in the neighborhood of $17,000 
or $15,000 ? 
A. I suppose it would. 
(. Mr. Tucker was there at the time? 
A. Yes, sir. 
Q. Did he make any bid? 
A. He did. 
Q. Did he on the range cattle? 
A. I don’t know whether he did on the range cattle or not. 
Q. Who helped in making this count? 
A. The count on the cattle we had gathered I think Mr. Tucker 
helped. I counted myself; there was some other man—I don’t re- 
member who it was. We had to have some counters repre- 
113 senting Mr. Wilson and some representing the cattle com- 
pany. 
(). Mr. Wilkes himself? 
A. I don’t think he counted the cattle. I think he had men 
counting the cattle. That is my recollection. 
Q. Were all the bulls gathered up in the herd? 
A. I could not say. Some of them were out with the scattered 
cattle. That is my supposition. 
Q. Do you know how many bulls you did get? 
A. No, sir. 
Q. What did you do with these cattle ? 
A. Just counted — moved them to the White river in Garfield 
county. 
Q. How much did you say you had paid Mr. Wilson down? 
A. I paid him $10,000. 
Q. Is that all you paid him? 
A. That is all I paid him. . 
Q. You paid hitn $10,000 and you were to pay him the balance 
in one and two years. You are in defauit in the payments? 
A. Tam; like a good many other cowmen. 
(2. What did you do with the 30,000 you got from Mr. Tucker? 
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. Turned it over to Mr. Wilson. 
. Turned over the 30,000 you got from Mr. Tucker? 
; 7—o 
If you turned that in it makes about $40,000 you paid? 
. You might term it so. 
. Is it not so? 
. Yes, sir. Mr. Wilson holds my note for $18,000, with a credit 
for my labor on it and a mortgage. He has — mortgage on the 
cattle over in Garfield county. 
114 Q. What did you do with the horses? 
A. Took them to Garfield county, too. 
Have you got the horses there yet ? 
I have. 
Mr. Wilson has got no interest in your herd ? 
He has no interest unless he closes me out. 
No interest except the mortgage ? 
. Except the mortgage. 
Do vou know who bought the balance—3,400 head of cattle ? 
I did; all but the beef steers; the beef steers must be the dif- 
ference. 

Q. You boughtall of them ? 

A. Bought all except 500 beef steers Mr. Yetzer and Mr. Gebhart 
bought. When I saw the advertisement I[ wrote to a friend of mine 
in Iowa by the name of Yetzer, knowing him to be in position to 
buy if the steers would suit him. When I got to Max station | 
found Mr. Yetzer there. He came to buy cattle and he bought 250 
head. 

Q. Has Mr. Wilson any cattle in Garfield county ? 

A. They are on my ranch. I look after his cattle; get a dollar 
a head per year for managing his cattle. 

Q. How many has he got there’? 

A. 1,285 head he turned over. 

Q. Where did he bring them from ? 

A. I understood from Pueblo; all steers; it is a steer herd. 


rOrOro> 
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Cross-examination : 


Q. Was not Mr. Albert Butters there? 
A. Yes, sir. 
115 Q. Wasn't he bidding ; didn’t he buy some stock ? 
A. Yes, sir. 

. Mr. Joseph C. Yetzer, he was there ? 
. Yes, sir; he was the gentleman I wrote to in lowa. 
Mr. Gebhart ? 
. He was there. 
. Were there quite a number of others there from Nebraska? 
Yes, sir; there were a number. Scherrer, Jacob Scherrer, was 
there ; Mr. Tucker. Scherrer was bidding. Mr. Bachelor, he cried, 
I believe. 

A. I don’t know him. 
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Redirect examination: 


Q. Was this a fair market price for the cattle, or was it under the 
market price or the value of the cattle at that time? 


Objected to as incompetent, irrelevant, & immaterial. 
Objection sustained. 


LepyarpD R. Tucker, sworn for plaintiff, examined in chief by 
Mr. McNEAL: 


Q. Are you acquainted with Mr. Wilson? 

A. Yes, sir. 

@. You have been associated in business with him ? 

A. Yes, sir; I have. 

Q. How long? 

A. Probably ten years—nine or ten years. 

Q. During that time your relations have been very intimate and 

still are? 
116 A. Yes, sir. 
Q. Were you present at the time of the sale under this 
mortgage that has been testified to here ? 

A. Yes, sir. 

Q. Did you take any part in the matter in any of its details? 

A. I believe I made a bid or two; I don’t remember so much 
about the bidding. 

(). Did you take part in the management of it in any wav? 

A. Counting the cattle. 

. Looking after them ? 

A. Well, after the sale of the cattle I assisted in the count by re- 
quest of Mr. Green, the purchaser. 

Q. Were you present when the cattle were sold ? 

A. Yes, sir. 

Q. Do you know about how many cattle were sold? 

A. They were sold in different bunches; I don’t know the sum 
total. I know there were 500 beef steers sold, 59 cows—I think, 
59 beef cows—and I think the cattle counted out 2,902. 

(. That constitutes, then, all the cuttle that were gathered be- 
fore—that were gathered on the ground at the time of the sale? 

A. I think it did. 

(). What else was sold, Mr. Tucker? 

A. There was a number of horses ; | don’t remember what number. 

Q. Do you know whether they were bunched together, gathered 
therein the presence of the parties selling, or were part of them sup- 
posed to be on the range? 

A. I don’t remember how that sale was made; whether it was 
understood that everything not gathered went with the sale or not. 

I think, though, it was asale of just what was there; it must 
117 ~~ have been so much a head. 
Q. You say you are not certain that sale applied just to the 
horses gathered ? 
A. My impression now is it was those gathered. 
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Q. Do you know how many horses were sold ? 

A. I don’t remember positively. 

Q. As near as you can remember, Mr. Tucker? 

A. Well, I think it was over 200 head. 

Q. Mr. Greene testified there were 250 head. 

A. I can’t state. 

Q. Can you state there were over 200? 

A. I think there was. 

Q. Now, what did the beef cattle bring? 

A. They were sold in two bunches. The first bunch brought—I 
don’t remember; I think it was $31.75; the other, thirty-one some- 
thing; something over 31. 

Q. What did the 2,902 head of cattle sell for ? 

A. I believe it was $20. 

Q. Were there any other cattle sold than the ones gathered there 
on the ground; did you include the 59 beef cows in this valuation ? 
You said the beef cattle were sold in two lots—one for $31.75 and 
the other for $31 and a fraction. Did that include the fat cows? 

A. No, sir. 

Q. What did they sell for? 

A. $20, I think. 
Q. They sold for the same as the range cattle ? 
A. I don’t remember. 

Q. Were there any other cattle sold ? 

A. The loose cattle were sold—the cattle not gathered there. 
118 ©. How many of those were sold ? 

A. I think they figured up there should be 3,100 and some 
head of cattle—maybe 3,300; I don’t remember. 

Q. You savy 31 or 3,300? 

A. It wasn’t an even number, I know. They had made the de- 
duction from the books what it should be. 


Mrs. Roprinson sworn for plaintiff. 


Examined by Mr. Taytor: 


Q. Where do you reside, Mrs. Robinson ? 

A. In Chicago. 

Q. What was your relation with Mr. Robinson, one of the plaintiffs 
in this case, before his death ? 

A. He was my husband. | 

Q. Are you acquainted with the defendant in this case, Mr. 
Wilson ? 

A. Iam; have been for some time. 

Q. How long have you been acquainted with him ? 

A. The first acquaintance was in 1882; it may have been 1883; 
he visited the house a number of times. 

Q. He has visited your house? 

A. Yes, sir. 

Q. Have you got any of his letters ? 

A. Yes, sir; one came. Would you like tosee them? (Producés 
letters.) 


an 
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Plaintiff here offers in evidence letter marked “ Exhibit 8S.” 


Q. That has been in your possession, has it? 


A. 


119 Counsel reads letter dated January 6th, 1884, as follows: 


EXHIBIT 3S. 


DENVER, Jan. 6, ’84. 
Mr. J. M. Robinson. U.S. y’ds, Chicago. 

My Kuinp Sir: I have not heard a word from you folks since Mr. 
Evert returned to Chicago. How is the cattle trade progressing. 
Tell him to keep me posted, and I would be pleased to have you let 
me hear from you as soon as convenient. Direct to general deliv- 
ery, Washington city. I expect to be there the 10th of this month, 
and from there to N. York, care Fifth Ay. Hotel. Wishing you all 
happy New Year, I remain yours respectfully, 


W. J. WILSON. 


Q. Mrs. Robinson, you say that Mr. Wilson visited your house? 

A. I think he was at our house before he went to Mr. Everett’s 
oifice. I think he went to the yards, and again came to the house. 

(). Visiting you in a social way, was he not? 

A. Yes, sir. 

Q. Did he ever have any conversation with you or make any 
statement with reference to Mr. Robinson having anything to do 
with this business? 

A. It was talked of just as familiarly as speaking of the weather 
by them. 

Q. You tell the jury what it was. 

A. Well, there was nothing as to the amount. He spoke of its 
being a big thing, if Mr. Robinson could put through the trade 
they were trying. He spoke of it different times, not only the first 
time, but up till the time that he came, when these papers were got 
out. 

Q. To whom did he refer about this being a big thing ? 

A. It would be a big thing for us all—the family. 

Q. If Mr. Robinson accomplished the sale ? 
120 A. Yes,sir; he has also said since we have been in the city 
he would do everything for us. 


Cross-examination waived. 
Plaintiff rests. 


Mr. Taytor: Mr. Greene asks the privilege of correcting his testi- 
mony in one particular. 

Mr. GREENE recalled: In making my statement I said I received 
$30,000 from Mr. Tucker and turned it over to Mr. Wilson. I made 
a mistake in that in this particular: I received $30,000 from him; 
$25,000 I turned over to Mr. Wilson, five thousand dollars of it I re- 
tained. That is the only correction I have to make. 
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W. J. Witson sworn on behalf of defendant. 
Examined in chief by Mr. PATTERSON: 

Q. Tell the jury your negotiations with Messrs. Everett & Robin- 
son about the sale of these cattle. 

A. Along in 1883, about August, I think—I don’t remember the 
dates exactly—some time in August, 1883, I received a letter from 
Everett and Robinson—probably Mr. Robinson and Mr. Everett 
jointly—in regard to a cattle sale (purchase made). They requested 
me to come on there. Well, prior to that I had received a letter 
from Mr. Robinson in which they requested me to come on there 
and make a contract for cattle—for this herd of cattle spoken of. 
When arriving there at Chicago they had a contract. First I went 

to them, and we drew up a contract—this contract we have 
121 here; you have them there, Mr. Patterson—the first contract 
spoken of—I saw it yesterday. 

Q. Tell any conversation that occurred in connection with them. 

A. When I first approached these gentlemen in regard to this sale 
they wanted to know my price on the cattle, my price on the horses, 
my price on my land, and my range right, as we all claimed if we 
locate in a section of the country we have, as we term it, a moral 
right to the locality, and I was selling my right and title to that lo- 
eality, and for that I asked them $50,000—for that and 3,000 acres 
of land and my fencing, ete. I hada great deal of fencing there. 
For my horses I asked them $50 a head; for my cattle I asked them 
$30 a head that was there for the time,and they wanted to get them 
as cheap as they could, and I being anxious to make a sale we—I 
gave a little—I1 got down where I thought the cattle were as cheap 
as I could possibly sell; I think it amounted to two hundred and 
thirty thousand dollars, tle lowest figures lever gave them. I would 
take $30 a head for the cattle, $50 a head for the horses, $50,000 for 
the ranch and my right there; that amounted to $240,000, but I think 
we cut it down to $230,000 and five thousand dollars as a commission 
and a horse. This was in 1883, when I was there—that is, Mr. Ev- 
erett said if he came out to the ranch he was going to have a horse. 
I spoke of the fine qualities of my horses; he said he wanted one. 
I told him he could have one; that was my understanding in regard 
to the horses. We had a great deal to say about the transaction, and 
when we got through talking over it we drew up these papers. This 
was our clear understanding in regard to it—that first contract; then 
Mr. Everett drew up this second contract without my knowledge and 
showed it tome, and he explained that as being absolutely necessary in 

order to make his trade over there. He said it was necessary to 
122. send a prospectus; wanted that sent to London as a prospec- 

tus. It was a manner of trading I didn’t know anything 
about. I never had been interested in their trading. My trading 
had been done in only retail trading here for a number of years— 
retail trading. He insisted it was absolutely necessary. He in- 
sisted it did not cut any figure with me, good, bad, or indifferent. 
He said, Here is our contract calling for this much money. My 
understanding when I made this contract was it was to be cash in 
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my hand when the parties came over here; that was my under- 
standing in 1883—that they were to come over and pay the cash, 
and I signed that. We corresponded more or less ever since, up to 
the time we made the contract, in December, 1884, and during my 
transactions with Mr. Everett and Mr. Robinson in Chicago I grew 
a little dissatisfied with Mr. Everett on account 

(. | want to ask you further now with reference to these matters. 
What did Mr. Everett say to you was the purpose of putting the sum 
of $275,000 in the prospectus, as he called it, or the agreement that 
you wrote there, that you signed ? 

A. Well, that was for the parties in London. He spoke of the 
parties in London that were interested in this transaction, and he 
went on to enumerate the different ones—the Wilkes Bros. and Dr. 
Everett and others—and the gigantic expenses of floating it over 
there, and all of which, he said, was absolutely necessary—to put 
that amount—to put it where they could handle it, including their 
profits. 

Q. What, if anything, did he say about when they were to receive 
the difference between the amount you were to get and the price 

that was put in the agreement—that is to say, the $50,000 ? 
123 A. He said that was to come after I got my money. It 

was distinctly understood I was to have my money cash in 
hand when my papers were turned over, and at that trade or at that 
writing there was no other talk but a cash transaction; and in my 
transactions there with Mr. Everett I begame dissatisfied with Mr. 
Everett from misunderstandings, as I thought, or mistakes, to put it 
as mildly asI can. I told Mr. Robinson I didn’t want to deal at all. 
I didn’t want to deal, and I expressed to his ladies at the house (I 
was visiting Mr. Robinson’s house—made a call)—I expressed to the 
ladies at the. house I didn’t want to deal with their friend, Mr. 
Everett; I was afraid of him. Mr. Robinson tried to assure me Mr. 
Everett was a straight man. He went on to tell me how long he 
had known him ; he belonged to the same church ; he sat right near 
him in chureh for a number of years; told his good qualities; but 
I asked his pardon for so saying; I told him I was afraid of Everett. 

@. Come right to the conversations. 

A. And we dropped it at that—no; that was not at this con- 
tract; that was at the other contract. I came home after the con- 
versation I have just spoken of. I came home and would not sign 
the contract they are speaking of they had there for me to sign. 

@. Was this on your second visit to Chicago? 

A. Yes, sir. 

Q. Are you now referring to the time when that contract was 
brought over from London—the first contract ? 

A. Yes, sir. 

Q. You refused to sign that? 

A. Yes, sir; that is the contract I am referring to; the one they 
brought over I refused to sign; of course, I didn’t commence at the 

beginning. 
124 (). Go ahead; detail what occurred about that. 
A. Well, just tocommence at the beginning of that contract, 
10—1268 
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when they sent for me to come down and sign that contract, they 
wrote me the contract was ready for me to come down and sign. I 
went down to Chicago. They had the contract. I went into the office 
where Mr. Everett and his son and Mr. Robinson were. They showed 
me the contract. I looked it over carefully, and I decided that I could 
not sign it that evening; didn’t understand it; that was the reason | 
gave them for not signing it; told them it was too complicated ; 
there was something in it I didn’t understand; I didn’t doubt but 
what it was all right, but I didn’t understand it; therefore, that J 
could not sign it. Mr. Robinson offered to give me his bond it was 
all right. Mr. Everett offered to give me his bond that it was all 
right; still did not sign the contract. I told them I would have to 
look it over to satisfy myself in regard to it before I signed it. | 
took the contract down to the hotel that evening, kept it there that 
evening, studied the contract the best I could, studied it the next 
day, and the second day I met Mr. ‘Tankersley, from Leadville, an 
attorney with whom I was well acquainted. I drew his attention 
to it, and told him I wanted his time fora couple of hours, and | 
would give $20 for his services to look over the contract there, and 
I handed him the contract to look it over, and he was to report to 
me in the morning. At noon when I came to lunch, when we met 
there at lunch, he told me he could not report on it; he did not un- 
derstand it; he wanted to meet me that afternoon and go over it 
with him in detail, and he would find out what was decided by the 
contract. We did so; we were at it probably four hours. Mr. 
Tankersley, after he got through with the contract, said then, 

Wilson, I do not understand it; there is one thing that 
125 =| ean advise you in regard to it positively, and that is not to 

sign that contract, for it has two distinet currents to me, an 
under current and an over current; therefore, my positive advice to 
rou is not to sign it. [ went back and told Mr. Everett and Mr. 
Bibles that was the conclusion | had come to. They wanted me 
to go and consult an attorney with regardto it. I told them I had 
done so, and they were positiv e he did not understand it, but I told 
them that 1 would depend upon his judgment in regard to it; that 
I would not sign the contract ; and | left it at that time and came 
out home without examining it—without doing anything further 
inregard to it. Then I forget the next correspondence we had in 
regard to it. Some time afterward we had correspondence in re- 
gard to it. I don’t remember now just exactly what it was. I 
believe the letters are there, are they not—the correspondence we 
had afterwards? 

Mr. Patrerson: | don’t know. 

A. At any rate any correspondence I have had—— 

Q. There is a letter here between the time you left Chicago and 
Mr. Everett coming to Denver in December. 

A. Well, I have it all there, for I have saved or tried to save every- 
thing in regard to it. The next step was that Mr. Everett came-out 
to Denver to fix up a trade with me; that was the understanding, | 
believe. He came out here, and as he said—we went to Mr. Neville 
Hughes—to his office—and he insisted on the good qualities of that 
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contract that was sent over from London. He showed it to Mr. 
Hughes, and assured Mr. Hughes that it was all right. Mr. Hughes 
advised me to sign it—Mr. J. N. Hughes—Neville Hughes, but still 

I didn’t sign it. I told him that I was afraid to sign it. 1 
126 listened to Mr. Everett’s arguments; told him I would not sign 

it; there was no use talking about it; there was too much in it 
[ didn’t understand, as I considered it. I repeated the counsel that 
[ had had on it and his version of it,and stood firm on that. I told 
him I was anxious to sell my herd. He had said that [ didn’t mean 
to make a sale when | wrote on to them. I told them I wanted to 
sell my herd; meant to trade; it was not to mislead them that ] 
wrote to them my herd was for sale. Mr. Everett insisted he was 
doubtful if I wanted to sell my herd at all. IJ told him I would sell 
if I got a contract that would suit me—a contract that was reason- 
able, one I could undersfand. We proceeded then. He said he 
would draw up anything that was just and fair. I told him very 
well. We proceeded, then, to Mr. Patterson’s office to have Mr. Pat- 
terson look it over and draw up a contract. We didn’t go into the 
details of the old contract; wanted a new contract. Mr. Everett and 
Mr. Patterson went +o work drawing up a new contract; worked on 
that several days, but before starting into that new contract I told 
Mr. Everett that, as I said before, that I had lost confidence, or wasn’t 
very anxious to enter into papers, any articles of agreement, with him. 
I told Mr. Patterson if I entered into any agreement at all I wanted 
to be strictly on my guard, for I didn’t know what the result might 
be; didn’t know what the object was; I could not understand it,and 
as Mr. Patterson will bear me out—remember my saying, I am satis- 
fied—and we proceeded then to draw upa contract. Before drawing 
up this contract for the cattle, setting aside all prior contracts, I 
didn’t know what bearing it might have, trying to get a power of 
attorney from me. This one was drawn up for $275,000; sent over to 
London. I did not want that to figure in it. I didn’t know what 

bearing that would have’ upon me, and | wanted all this set 
127 aside and commence anew with the contract, but before I 

would enter into this contract with Mr. Everett I told him he 
would have to be responsible for any attorneys’ fees that we might 
contract while drawing this paper; that I had been down to Chicago 
to see them in regard to this business, and it had not proved satis- 
factory to me so far, and I did not like to go to one nickel’s expense 
further: and Mr. Everett then entered into a contract with me to 
pay the attorneys’ fees for drawing the papers, providing the com- 
pany did not buy the cattle. We drew up that contract that you 
gentlemen have seen here, and we provided in that for the com- 
mission of $5,000. There was no other amount for commissions 
spoken of to me at any time or any place, with the exception of 
when we drew this first contract. I forgot to state that when we 
drew this first contract Mr. Everett and Mr. Robinson were both 
satisfied that these parties would take the cattle as soon as they 
came over. It was the best bargain they had had. It was so much 
better than the Reynolds place that was proposed over there that 
they were satisfied they could put it there, and they said to me they 
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wanted to know whai it would be worth to me to have the cattle . 
received range delivery. We made our calculations there jointly, 
and [ decided it would be worth $10,000 to me to have them re- 
ceived range delivery, and I told them that if they would have 
them received range delivery I would give Robinson ten thousand 
dollars, and went on to show the expense it would be to deliver the 
cattle and horses—gather them. 

Q. (Paper shown to witness.) Look at that letter and state whose 
letter that is. 

A. It is from Mr. Robinson. 
128 Q. Is that a letter you received before you went on to Chi- 
cago in August, 1883, from Mr. Robinson to negotiate about 

this sale ? 

A. Yes, sir; I did. That is the letter he wrote to me inviting me 
to come on. 


Exuisit JT. 


J. M. Robinson & Co., live-stock commission merchants, No. 25 Ex- 
change building, Union Stock- Yards. 


CHICAGO, August 3d, 1883. 

DEAR WILsoN: I am to have an interview this p. m. with a party 
just from Europe that wants to buy a herd. I have three or 4 for 
sale, but will give you the preference. In your favor of June the 
26th, describing the range, cattle, &c., you omitted to state the num- 
ber of acres of land that you have a Government title to. Won’t 
you please do so? Give the number of cattle as near as possible, 
with and without calves, and with calves you expect to brand this 
summer; then give your lowest figures or thereabouts for the entire 
outfit and payments. You must state what commission you will 
give to sell it for you. There are several persons interested in this 
sule both here and in Europe; theréfore it would cut the amount 
down. State how many Texas you have in the herd and all other 
particulars, and answer by return mail, as we want to telegraph the 
party — Europe immediately. They have $200,000.00 in ready 
money to put into a herd. Don’t fail to answer at once, as that will 
be the first herd I will put them onto; wrote you that we started 
the bulls all right night before last—hope they will go through all 
right—with the exception of two. They are a splendid lot, and I 
hope you will be pleased with them. 

Yours truly, J. M. ROBINSON. 


Q. It was on the strength of that letter you started to Chicago? 
A. Yes, sir. 
Q. You say that they represented—that these people represented 
these people had money to pay cash ? 
Yes, sir; there was no other conversation but a cash 
129 Se the first transaction, and when they got the party’ to 
receive the cattle range delivery I was to receive my cash in 
hand when the papers were turned over 
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Exhibit T, being letter dated August 3d, 1883, offered. 
Q. (Paper shown). Whose letter is that? 
A. Mr. Robinson’s letter, dated —. 


Pa 


Exuisit U. 
CHicaGco, Oct. 2d, 1883. 

Dear Witson: We are just in receipt of a cablegram from Lon- 
don asking whether (in the event a trade is made) you will take 
sixty thousand down, balance in one and two years, & in the mean- 
time accept three-fourths of the proceeds of the shares of company’s 
stock sold & also three-fourths of the proceeds of the sale of the beef 
cattle. The company wishes to keep one-fourth in order to give 
value to the shares and enable it to sell them more readily. The 
probabilities are they can dispose of enough stock in the next six 
months to pay youin full. You see this gives you the $60,000.00, & 
if you sell $50,000.00 of cattle this fall ?ths of that you will get in 
addition, making the am’t paid you $97,500. This is all the se- 
curity you will want, & in addition they will be selling shares of stock 
right along & forwarding the proceeds to apply on the balance due 
vou. 

Now, Wilson, it is no small matter to work up a sale of this kind, 
particularly at the present time, as there are various ranches offered 
us to sell at lower prices & better commissions; but I started in with 
the full determination to stand by you and lam going to do it, & 
if we don’t sell your ranch it shan’t be our fault. 

Itis understood that you are to have a mortgage on the entire 
stock of cattle, horses, ranch, ete., ete., to secure you on the back 
payments, and that nothing shall be sold off of it without your con- 
sent until paid for in full. 

We think you had better come here as soon as you receive this & 
wire us to that effect. If you can’t come wire us whether you can‘ac- 
cept this proposition, and we will cable them atonce & they will send 
their man to investigate; cattle market steady. Don’t lose a mo- 
ment’s time on the ranch matter, for if we can’t sell yours we want to 
sell them another that we have not told them anything about, and 
it is very important that we should get them here before it gets too 
cold. 

Hoping you and family are well, I am, yours truly, 

(Signed) J. M. ROBINSON, 


Endorsed: Robinson’s letter, Oct. 2nd, 18583. 
130 Q. Was it on that letter or on account of that you went to 


Chicago the 2nd tiraé? This is dated Oct. 2nd. 
A. 1 don’t remember going to Chicago on that letter. 


Letter is marked Exhibit U. 


Q. You did go to Chicago in October some time after they got the 
English contract. When was it you saw Tankersley and refused to 
sign the English contract? 


78 WILLIAM J. WILSON VS. WILLIAM 8. EVERETT. 


A. That is what I was trying to think ; I can’t call that to memory 
now; I can’t remember whether that was in August or October; 
(refers to mem.); in October. 

Q. (Paper shown.) Whose letter is that? 

A. That is Everett’s—William 5S. Everett’s—dated September 
28th, 1883. 

EXHIBIT \. 
Cuicaao, Sep. 28th, 1883. 
William J. Wilson, Esq. 

Dear Str: | have received two letters from London and oue cable 
dispatch, in all of which they give positive assurance of making a 
speedy sale of your ranch. ‘Two parties seem pleased with it, and 
are getting together their respective friends to take it. It seems that 
the month of September is the hunting season in England, and most 
of the people who are able to buy your property are enjoying the 
season In hunting. However, they say that the parties interested 
are pushing things vigorously, and they have no doubt of a sale 
within a short time; it of course will take a little time to get the 
money ready after they inspect and are satisfied with the property. 
I cabled the number of acres freehold. They are much _ pleased 
with the report. 


Respectfully yours, WILLIAM 8. EVERETT. 


Letter marked Exhibit V. 


Q. Do you know of any other letters than those I have called 
your attention to? 


131 A. I do not, Mr. Patterson. All letters I ever received you 
have right there—every one I know of—every letter or paper 

I ever received from them, good, bad, or indifferent. 

Q. You have testified about this contract of December 15th, in 
which the matter of the commission is mentioned ? 

A. Yes, sir. 

Q. Now, this is the contract given by you to Everett & Robinson ? 
You know that? 

A. Yes, sir. 

Q. Did that contract interfere with this, if you recollect ? 

Objection on the ground that it is a question of law. 


The Court: Mr. Everett testified about that—that is, as to the 
understanding; that is what I understand him to ask about, for of 
course he cannot ask for a legal conclusion. 


A. My object in this was to set aside that contract there that I 
sent to London. That is what I was afraid of, and I was not posi- 
tive whether I had given him a power of attorney or not. I was 
frightful I had. You remember once I told you here I wanted to 
guard against it—wanted the article strong enough to prevent any 
of those from having a purchase on me. That article was the article 
I feared. I offered to do that; was always ready and willing. 
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Q. It wasn’t understood that this was abrogated at all ? 

A. No, sir; it was not. 

(). This contract had reference to the one that was sent to Eng- 
land and any power of attorney ? 

A. That other and the power of attorney, if any, was the article I 
was afraid of, and I spoke of the agreement, of all papers and con- 
tracts that had been drawn, so as to cover everything that had been 

drawn, and drew a new one on the same basis as that. 
132 (. You were not clear how many papers you had signed ? 
A. Indeed I was not. I had an idea as to about how many 
I had signed. I wanted to head them all off—every one of them. 

(. The result of your negotiations with Everett in December was 
that this contract that was printed was agreed upon ? 

A. Yes, sir. 

Q. Now state, Mr. Wilson, whether or not there was any agreement 
at that time, in December, 1883, on the subject of compensation or 
commissions outside of this one that you signed abrogating the 
other contracts. Did you have any verbal agreements of any sort or 
character ? 

A. There never was one word before the trade was made. Mr. 
Everett or Mr. Robinson never spoke to me about commissions until 
after the trade was made; then they approached me for commissions, 
approached me for an obligation in regard to commissions. 

(). Mr. Everett has testified about a visit made by you to Chicago 
some time in February, 1884, and the conversation between you and 
him and Robinson and his son in his office. Tell the jury what you 
know about that in February, 1884, after the contract of December 
was sent to Europe, before the new papers came out? 

A. I don’t remember any conversation there when I returned there 
from Washington in 1884. I have a faint recollection of going up 
into Mr. Everett’s office. My recollection is that I net Mr. Everett, 
Jr.,and he told me his father was away. As for business, I don’t 
remember any business transaction, not even a business conver- 
sation. 

(. I ask you whether or not on that visit in February, 1854, they 
showed you this original agreement upon your part to sell for 
$230,000 less $5,000, with this indorsement upon the back of it, and 

asked you to sign it? (Hands paper to witness.) 
133 A. I know the article, Mr. Patterson, well; it is not neces- 

sary to read it all. I am positive in my mind they did not 
show me this when I was there in February. I am satisfied in my 
mind they did not show me any other paper—that is my recollection. 
My recollection is that Mr. Everett, Jr., is the only man that I met 
in the office; I am not positive in regard to that, but I think he was 
the only man I met in the office. 

Q. Here is a copy of that contract and that indorsement that was 
sent to you. State whether or not you ever saw that purported rati- 
fication until you received that from them with a request to sign it. 

A. I will say ! never did until I received it with the letter, and I 
refused to sign it. 

(). State whether or not upon your visit to Chicago in February, 
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1884, or at any other time, you said to Mr. Everett and Mr. Robin- 
son or to either of them that if they would come to Denver and help 
to put the trade through you would give them ten thousand dollars 
additional. Furthermore, the question never came up between us, 
good, bad, or indifferent. State to the jury in what connection, if 
any, the sum of ten thousand dollars was ever raised between you. 

A. It was raised in Chicago when we made this first trade in re- 
gard to range delivery. They spoke of having the parties receive 
the cattle. We debated that subject some time. It was common in 
delivering cattle; it had been done by a great many. The cattle 
were received range delivery, and it was very profitable, as the cattle 
men all know, and I said to these men that I doubted very much if 
they could get the parties to receive the cattle range delivery, for 

people who had that inuch money to invest were careful about 
134 investing, and would not buy something without seeing it, 

but Mr. Everett insisted that he would have the parties re- 
ceive the cattle range delivery, repeated it a great many times in 
my presence, and I told him if he did I would allow him ten thou- 
sand dollars for having them receive the cattle range delivery ; that 
was the only connection I ever heard of any other commission in 
any way. 

Q. The parties, Messrs. Dickie & Wilkes, representing the English 
company, came out, I believe, some time in February? 

A. Yes, sir. 

Q. State whether or not they aecepted the contract as you had 
executed it and sent it to England or was it materially modified ? 

A. It was materially modified. We worked at it probably three 
weeks modifying it. 

Q. Before they purchased did these men go down upon the 
ranch and examine the cattle and the lands and everything of that 
character ? 

A. They did; they were there for some time. 

Q. Tell the jury when it was for the first time that either Mr. 
Everett or Mr. Robinson claimed or suggested that you were obli- 
gated to pay them the difference between $225,000 and $275,000 
until after you had received your money. When did they first pre- 
sent any such a claim as that to you? 

A. I said I never heard of that until after the contract was signed. 
I believe they spoke of that before it was—just about the time it was 
signed. 

Q. State what occurred. 

A. Probably the day it was signed—not to exceed one day before 
it was signed—I refused positively to do it, and they spoke to Mr. 
Wilkes about it. Mr. Everett, I think, spoke to Mr. Wilkes 

about it. 
135 Q. State what they said; the conversation between you, 
Everett, and Robinson. 

A. They wanted me to go into an article of agreement showing 
this surplus; there was surplus in the contract when the contract 
was drawn. They wanted me to go into an article of agreement 
showing this surplus. I told them I could not do that; when this 
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contract was drawn, the one we signed, living up to, I said to every 
one there there was a surplus in the contract to which I had no 
claim at all, and it was that surplus Mr. Everett wanted me to go 
into a contract with him in regard to, obligating myself to pay this 
surplus when the contract was completed. I told him I would not 
enter into writings in regard to it. I says, I will admit there is : 
surplus, as I have said all the way through, as a dozen can bear me 
cut in; there was a surplus in the contract. I did not know where 
it belonged. I asked Mr. Everett where that surplus belonged. 
He told us all it belonged to people in London—the floaters, as he 
called them—and the men that were handling it over there and the 
Wilkes Bros. 

Q. That is what he told you about this surplus; the difference 
between $225,000 and $275,000 ? 

A. Yes, sir; thesurplus. I said I did not claim that. Wedidn’t 
enter into any contract about that. 1 told him I would not do it 
under any consideration. Westood on that. They got mad, hot, and 
were going to break up the contract. I don’t know whether they 
threatened Wilkes or not. They threatened. I told them all right, 
do it. Itwas something I didn’t understand and would not give any 
individual obligation in regard to it. After the contract was signed 
and I received my money Mr. Robinson came to me and Mr. Everett. 

They said, Mr. Wilson, here is money you don’tclaim. We put 
156 this money in the contract; we put this profit in there, and 

you don’t claim this money, you say. Why can’t you let us 
have it? I told him I was willing to let him have it after I got my 
money. I wanted it first. He wanted me to draw up a contract to 
that effect. I sat down and drew a contract to that effect showing 
our understanding clearly. I drew it at the St. James Hotel, setting 
forth just exactly our understanding. I was to have my money 
first, pay him his commission, and then if there was any surplus 
after | got my money I| was to give itto them. When Mr. Robin- 
son and Mr. Everett looked at that Mr. Everett got angry at it. I 
forget now whether | signed that contract or not. We were all dic- 
tating it. Mr. Everett drew one in the first place and it didn’t suit 
me. I drew one modifying his. I put in my ideas instead of his. 
We looked them both over; anyhow, I submitted it to him. He 
did not return it. He has that contract now, for Mr. Wells had it in 
his possession. I am satisfied Mr. Wells told me he had it in his 
possession—Mr. Wells, of Wells, Smith & Macon. 

Q. Now McNeal & ‘Taylor? 

A. Beg your pardon. 

Q. There is a note dated March 4th, 1884. Who is that from? 

A. That is from Mr. J. M. Robinson. I would state further in re- 
gard to that surplus that is in the contract; | stated to different peo- 
ple; I stated to Charles Hughes. [I would say this statement was 
made when the contract was drawn—when we were working on it. 
It was stated in the presence of Mr. Everett and Mr. Robinson, too. 
I said that there was a surplus in the contract, and | told the attor- 
neys that they could have it—Mr. Hughes and Mr. Patterson. I 
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said here is money I don’t want; don’t belong to me, I said to both 
of these gentlemen. 


137 Counsel read the following letter to the jury: 


Exuipir W. 
JAMES Hore, Denver, Coro., W’ch 4th, 1884. 


Dear Witson: I waited in the reading-room all afternoon to see 
you and bring our matters to a final determination. As | am com- 
pelled to go home to-night I shall take it as a personal favor if you 
will call on the law firm of Makon, Wells & Smith — you can, and 
put the thing on a basis that will avoid much trouble. We have 
put our claim much below what Everet asks for, and I hope you 
will take steps to arrange it at your earliest convenience. I am sorry 
I did not see you, as I could wait no longer. 

Yours truly, J. M. ROBINSON. 


A. I could state further, in regard to that, what I done in regard 
to commissions—the stand I took at the time—if you want to hear it. 

Q. That was to Mr. Everett or Robinson ? 

A. Yes, sir; when I drew this article of agreement that I sub- 
mitted to Mr. Everett, and he kept it without returning it to me, 
telling me whether he would accept it or not, I there, probably not 
at that moment, but at that day, tendering Mr. Robinson $5,000 in 
money, as a commission, and then drew this article, stating our 
understanding or my understanding of the remainder, showing that 
I had no claim to it—showing that this surplus money, if it come 
to me, I would turn it over to Robinson and Everett. I told Mr. 
Robinson I didn’t want to put them out of a cent; it was’ not my 
object ; and, if this money came to me, I would surely turn it over 
to them; and if they will produce the article it will read that way— 
to that effect; it is lengthy; it is part of their own proposition and 

part of mine. 
138 Q. State to the jury how much money you advanced to the 
New United States Cattle Ranch Company for the running 
of their ranch until the foreclosure of the mortgage. Just give us 
the sum in gross. 

A. It is something just about $16,000. 

@. You have vouchers to show for them all ” 

A. Vouchers to show for every nickel, and receipts. 

Q. Can you, in round figures, tell the jury how much you received 
upon this sale to the New United States Cattle Ranch Company 
from all sources ” 

A. I think it is one hundred and ninety-two thousand dollars. 

Q. That includes all payments, the price received for cattle, all 
money that you have ever received on account of the New United 
States Cattle Ranch Company from all sources—one hundred and 
ninety-two thousand dollars ? 

A. Yes, sir; that is my recollection, $192,000; my books will show 
to a nickel, but that I am satisfied is the amount, $192,000. 
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Q. That includes the notes that you received for the sale of the 
cattle at the mortgage sale ? 

A. Yes, sir; I gave the company credit for the notes as cash as I 
received them. 

Q. Whether the notes were ever paid or not ? 

A. Yes, sir. 


Cross-examination of W. J. Witson by Mr. McNEat: 


Q. Do you remember to have executed these two papers dated 
the 17th of August, 1883, in Chicago, on the same day, about the 
same time? 

A. The small one was executed, probably, about two hours before 

the other. 
139 (). Were they all part of the same transaction ? 
A. Yes, sir. 

(). In one paper you say you are willing to sell your ranch for 
$230,000 to Robinson & Everett, less a commission of $5,000? 

A. Yes, sir. 

Q. About two hours afterwards you executed a similar paper 
agreeing to sell the same property to other parties in England for 
$275,000 ? 

A. Yes, sir; Iam ashamed to say I was guilty of that—by his 
inducing me. 

Q. What was your understanding and what was the talk at the 
time between you and Mr. Robinson and Mr. Everett as to why you 
executed these two papers in this way for these two different sums? 

A. I had this understanding with Mr. Robinson here; this was 
our trade. Then Mr. Robinson and Everett—Mr. Everett was 
spokesman—said to me—they got this up; I didn’t dictate one 
word of that other. They got that up as a prospectus or contract to 
send to London. I was quite a while before | signed that; didn’t 
want to sign it. I didn’t know 

Q. I asked you what was the understanding or talk between you 
as to why that paper was signed ? 

A. I was trying to explain. 

Q. I don’t want any explanations. If you will answer my ques- 
tions I will be just as well satisfied. 

A. Pardon me; the question again. 

Q. The question was what conversation occurred between you, 
Robinson, and Everett as to the reason why this paper was printed 

and signed. What was said by them or you”? 
140 A. It was for the purpose of sending it over there as a 
prospectus or a contract with people there; they said that 
was their business and not my business. 

(). Did you understand that when you signed this paper that you 
thereby sold your ranch to Everett & Robinson? 

A. That was my contract with them. 

Q. Did you understand and mean you had thereby sold your 
ranch to Everett & Robinson ? 

A. It was conditional—a conditional sale. 
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Q. Did you understand when you executed this paper Robinson 
& Everett were to be the purchasers of the ranch ? 

A. Yes, sir; that was their platform right along all the time— 
that is, at that time when that was made they was doing the buy- 
ing; they was going to transfer to these third parties and make 
this | 

Q. You do remember that at the same time you executed another 
paper which is in positive terms an agreement to sell to these En- 
glish parties for $275,000? 

A. Yes, sir. 

Q. How did you intend or suppose you could keep this agree- 
ment ? 

A. I was very much ashamed to sign it, but Mr. Everett insisted 
that that was for them to send across the water as a prospectus, and 
on that ground I signed it. 

Q. You could not tell whether this paper then was a prospectus ? 

A. I insisted; didn’t want to sign that; I was finally induced to 
sign it so as to assist them in making the trade. 

Q. Was there anything said when you first talked to them about 
commissions; anything said about the amount ? 

A. They asked the question. 
141 Q. You went to them to get them to sell your ranch for you, 
did you? 

A. Yes, sir. 

Q. That was your object in going to Chicago? 

A. Yes, sir. 

Q. Mr. Robinson’s letter invited you to come there—you wanted 
him to sell the ranch for you on commission ? 

A. Yes, sir; that was it. 

Q@. When you went there what was said about a commission for 
the sale of your ranch—anvthing? 

A. Yes, sir; there was. 

Q. What was it? 

A. Well, it was $5,000. 

Q. Did they offer to sell your ranch for a commission of $5,000? 

A. $5,000. 

Q. Who made that offer? 

A. Well, Mr. Everett and Mr. Robinson repeated it I don’t know 
how often. 

Q. Made the offer to sell your ranch for this amount to these 
English parties. You didn’t have any idea that they were negotiat- 
ing with anybody but the English parties ? 

A. No. 

Q. They offered you to negotiate the sale of this large property in 
England on a commission of $5,000 and did not get any option ? 

A. They showed the necessity of trying to get more. 

Q. They did say $5,000 was no commission at all for that kind of 
a transaction ? 

A. Pardon. 

Q What did they say; tell me what they said about commis- 
sions * 


> * 


Cr 


WILLIAM J. WILSON VS. WILLIAM 8. EVERETT. 


142 A. Well, they asked me $5,000. 
Q. Yet insisted they ought to have more? 

A. Yes; they wanted me to put the commission higher than 
$5,000. I told them I could not do it; I was putting my cattle 
lower then than ever I had asked, and could not put the commission 
one dollar higher. They were dissatisfied. Well, gentlemen, you 
have got my bottom figure. I said, Mr. Robinson, “ You know 
enough about my dealing to know it is not necessary for us to 
change words; you have got my bottom price; I can’t spare more 
than five thousand dollars out of this amount of money I receive; 
therefore $5,000 is all the money I pay.” 

(. You testified, as I understood you, that there was nothing said 
by either Robinson or Wilson that the difference between this 
$225,000 expressed in one contract and the $275,000 expressed in 
the other contract was to compensate them for making this sale? 

A. They insisted that was for themselves and the men in London. 

Q. They insisted that was for themselves and the men in London? 

A. Yes, sir. 

(. So you did understand they insisted on this surplus? 

A. That was not coming to me. 

Q. That was put in the second contract for their benefit, was it? 

A. That was my understanding; for their benefit and the parties 
in London. 

Q. They were to have some of it, as you understood ? 

A. Yes, sir; as a matter of course. 

Q. You did not deal with anybody else than with them ? 

A. No. 

Q. It was for their benefit; as to what they might make out of 

somebody else did not concern you at all? 
143 A. No; Mr. Everett never said to me just what it was for, 
but he told me about the different parties interested in the 
transaction; spoke of Wilkes Bros.; spoke of Dr. Everett, and differ- 
ent ones, and he spoke of this $5,000 as a commission money to keep 
up expenses—keeping office—on their part, paying all the expenses 
of the transaction. 

Q. Did you understand that the difference between $225,000 and 
the $275,000, if it was obtained, was to go primarily to Everett and 
Robinson—didn’'t you? 

A. Well, Mr. Everett told me, in words, that there was a great 
inany middle men on the other side of the water. 

Q. You didn’t undertake to pay any middle men in London ? 

A. I know, but Mr. Everett 

(). Didn’t vou understand that this money was to go primarily 
into the bands of Everett and Robinson at the time you signed 
these papers ? 

A. Oh, yes. 

(). This second contract you understood was to be sent to London 
for the purpose of being a basis for the sale of the cattle to this com- 
pany ¢ 

A. Yes, sir. 
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Q. Had you seen them in the interval between the time they 
came out to close the transaction? Had you seen them in the 
interval ? 

A. I don’t know — I did. I think I was in Chicago in Febru- 
ary. I had business in Washington and came back through Chi- 
cago. I have a faint recollection of going up into Mr. Everett's 
office and seeing the young gentleman. there, but do not have any 
recollection at all of coming in contact with any papers or business 
of any kind with Mr. Robinson or Everett or Everett, Jr. 

Q. You will not pretend to say that either going through Chi- 
cago or coming back through Chicago from Washington you did 
not stop in Chicago and have an interview with Robinson & Ev- 
erett as to the matter? 

A. I don’t know; I am not positive; I am not sure, but my un- 
derstanding was the young gentleman told me his father was away. 

Q. Ll understand you say you will not be positive you didn’t have 
an interview there at that time? 

A. No, sir. 

Q. If you can’t remember the interview itself or the fact that you 
had an interview it is not likely vou can remember the details, 
is it? 

A. No, sir. 

Q. You do not remember any paper presented to you to be signed? 

A. No, sir; I do not. 
145 (). You will not swear there wasn’t? 

A. O, ves; I will swear there wasn’t any paper presented 
to ne—that is, pertaining to this trade. 

Q. Will you swear you did not have a conversation about this 
transaction ? 


A. Well, now, I would not like to do that, for if 1 met either of 


them I would be very likely to remember it, but don’t 

Q. Whether you had an interview with them or not, you very soon 
afterwards returned to Denver? 

A. Yes, sir. 

Q. How long after you returned to Denver was it you received 
this proposed contract for you to sign this paper marked “ E,” with 
the addition at the bottom, an affirmance of the contre ict as to the 
$50,000 ? 

A. Well, now, I could not say exactly as to the date of that; it 
was some short time before the parties came out here—that is, Mr. 
Dickey and Mr. Wilkes and Mr. Robinson—a short time before they 
arrived ; 1 could not say; a week or ten days. 

Q. Did you at any time receive a telegram telling you you must 
sign this and send it back before they would come? 

A. Yes, sir; Mr. Patterson answered it. 

@. Mr. Patterson’s letter answered it, didn’t it? 

A. Yes, sir; I received it, I testified, and I received that communi- 
cation as well. 

Q. You received that communication in a letter? 

A. Yes, sir. 

Q. Have you got it? 
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A. I think it is there. 


Mr. Patrerson: I have no such letter, Mr. Wilson. 
149 Mr. Witson: The same date as that. 
Mr. McNeav: The letter the contract was enclosed in. 

Mr. Patrerson: Every letter Mr. Wilson has given me from Mr. 
Kiverett or Mr. Robinson is now in that. 

Mr. Witson: Is there not a letter there showing the enclosure of 
that ? 

Mr. Parrerson : No, sir. | 

Mr. Witson: If it is not there I am sure I have not got it. 

(). You received one? 

A. I would judge so from the way that reads ; that is my opinion. 

(). It is not likely Mr. Everett would send 

A. No, sir; to my knowledge I have not a letter that is not in that 
box concerning this business ; I have not had one. 

Q. The only answer that was ever sent to the telegram that was 
sent to you urging you to sign this paper before they came and to 
the letter accompanying this paper was the letter Mr. Patterson wrote 
at your request, already in evidence; that is the only answer that 
Was ever sent? 

A. Yes, sir. When I showed them to Mr. Patterson I told him 
that he should answer it, and he answered it. 

(). And the only ground of your objection at that time, February 
2nd, 1884, was that you was afraid there was technical objection to 
it—something in it that you could not understand ? 

A. That is the second contract. 

(). I will read it, so we will be certain. 

A. Are you alluding to the first contract ? 

Q. I will read what was proposed to have you sign by this letter 

of Mr. Everett: “I hereby affirm and ratify, anjl I further 
150 ~agree the sum of $50,000 is no part of the purchase price due 

me, and shall be paid in commissions as and when.” That 
was the contract. The objection you bad to signing that you say 
was you was afraid there was a technicality in it? 

A. Yes, sir; and something that didn’t concern me. 

Q. Something that might involve you and something you did 
not understand ” 

A. It didn’t concern me one way or the other; as I understood it, 
time and time again, it didn’t concern me: I had no deal with them 
in regard to that; would not. 

Q. You admitted all the time the $50,000—you were not entitled 
to that $50,000 ? 

A. Yes, sir—that is, in 1883, when we talked about this transac- 
tion. 

Q. Yes, sir; in the beginning, I understand that? 

A. Yes, sir; I gave them my figures. | 

Q. There was never any change in the understanding the $50,000 
was a sum you wasn’t entitled to? 

A. Yes, sir; they done that under their own speculation. 

Q. Do you understand why it is that Mr. Robinson and Mr, 
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Everett both came out to Denver to assist in closing this sale up 
after the English parties came, if you never had any talk with them 
in Chicago? 

A. I do not. 

Q. You haven’t any idea? 

A. Unless it was to push this through. They were very anxious 
to establish themselves as live-stock commission merchants—that is, 

with the people abroad; they insisted upon that. As Mr. 
151 Everett said, You realize $5,000 is no commission. We want 

to establish ourselves. We have represented cattle here for Mr. 
Reynolds; that fell through. Now, we have got a herd of cattle we 
an depend on; we want to show that we mean business; that we can 
make a trade. They were anxious to put this on. 

Q. So far as you were concerned in their coming out here, it 
wasn’t at your request ? 

A. It was not. 

Q. You didn’t care to have them come? 

A. I don’t think I was concerned one way or the other. I don’t 
remember whether I was. I know there was no transaction between 
us in regard to it. 

Q. You are quite certain that when you came through Chicago 
there was no talk, so far as you know, about their coming to Denver 
in the latter part of February; Everett and these English parties 
came on their own motion ? 

A. Iam sure there was no understanding, no trade, in regard to 
their coming. There might have been casual conversation in re- 
gard to their coming; if there was I don’t remember it. 

Q. You do not remember meeting either Everett or Robinson, 
excepting the young man ? 

A. No, sir; just meeting the young man in the office. There was 
no contract in regard to me employing him to come to Denver. 

Q. You say the only talk there ever was about anything in ad- 
dition to this five thousand dollars—this ten thousand dollars—was 
when you first entered into this first contract, on the 17th of August, 
1883 ? 

A. Yes, sir; that was the time. 

Q. And that was to get the English parties to accept these 
152 ~—s cattle without counting them ? 
A. Without counting them. 

Q. That matter ciscussed—you say it was discussed on the sug- 
gestion of Everett or Robinson; that they could render services 
very valuable; that they could get the English parties to accept the 
cattle without coming—range delivery ? 

A. Yes, sir. 

Q. At that time you had no agreement at all with the English 
parties ? 

A. No, sir. 

Q. Was it certain you ever would have any agreement if Mr. 
Everett and Mr. Robinson should become the purchasers of these 
cattle under this first contract there would have been no occasion for 
that kind of talk ? 
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A. No, sir; probably not. 

Q. At that time you had arranged no details with the English 
company whatever ? 

A. Didn’t know them at that time. 

Q. You think when the matter was discussed as to the ten thou- 
sand dollars additional commission the consideration of that was 
they should come out here and induce the English parties to accept 
these cattle on range delivery without counting them? 

A. Mr. Everett said they were anxious to float the stock just as 
quick as possible. He said it would be to their advantage to receive 
these cattle in that way—range delivery; they wanted to get this 
business closed ; he says, I will have no trouble in doing it. 

Q. Both of them came out when the contract was closed up? 

A. Yes, sir. 

(. Was there any attempt on the part of either of these 
153 _—siparties, so far as you know, to accept these cattle range de- 
livery ? 

A. I don’t know, sir. 

@. You entered into a contract which dispensed with the whole 
matter, dealing with them—— 

A. The contract, as I told you in Chicago, provided for an actual 
count. 

Q. They were insisting to get from you range delivery, you Insist- 
ing that no man would accept them, yet you were willing? 

A. I told them men that handled that much money were well 
enough posted not to receive them without being counted—not to 
receive something they had never seen—and from the contract as 
framed it shows positively each animal had to be counted separately. 

Q. Now, vou say the amount that you have received on this con- 
tract that you executed with the English people—there were, I be- 
lieve, a good many modifications or some modifications in this con- 
tract executed by you and sent to England afterwards when you 
sold here? 

A. Yes, sir. 

Q. Those were principally at your request, for your benefit ? 

A. No; .I think there was 

(. Did you not propose—did you not commence—the matter of 
changes ? 

A. Well, there was a legal point that started it. The fact of my 
receiving three-fourths of the money for the cattle sold out of this 
herd and the other fourth remaining in the company to pay ex- 
penses would make the papers illegal, and in order to modify that 
Mr. Patterson told me my papers would not be legal if signed in 
that manner. In order to modify that they decided—Mr. Hughes, 
as Wilkes’ attorney, decided the same way—it was not legal, and 

we changed it. There were several other modifications for 
154 the other parties and for myself. Now, in order to get that 

modification made, they made me provide for lending this 
company money to defray expenses for two years without interest. 
I had to do that in order to make that modification. 
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Q. When you asked for modifications they wanted some compen- 
sation for it themselves ? 

A. The understanding was I was to have this modification, but 
then they were to have a modification providing for my lending the 
company to pay expenses for two years, without interest; and they 
also provided that in case this property was not paid for according 
to contract and sold out under shieriff’s sale that this sixteen thou- 
sand dollars, or whatever expense might be, was not to be collected 
from the parties. They put that in there, that modification. 

Q. That was the understanding, if you on that mortgage foreclosed 
and should take the property this money you advanced should be 
advanced on your own account and not on their contract ? 

A. Yes, sir; I had to lose it all myself. 

Q. As I understand, the negotiations finally resulted in a contract 
satisfactory to you? 

A. Yes, sir. 

(). After that contract had been executed I understand all the 
original papers were put in escrow, to be delivered when it was com- 
pleted, and they were still in escrow. 

A. Yes, sir; the bankers told me I might take them if I wanted; 
1 told them it did not matter with me; I would just as lief have them 
there. 

Q. The money you received from all sources, as I understand, is 


$192,000 ? 
A. Yes, sir. 
155 Q. Will you give me the item of that? 


A. Well, sir, I don’t know that I could, exactly. 

Q. Let me assist if 1 can? 

A. Yes. The first payment was about $48,000—something like 
that; another one about $13,000. 

(). Before the papers were executed—that is, before the papers 
were exchanged ? 

A. Yes, sir; and another one for $13,850, six per cent. The 
Wilkes Brothers took it out. The amount of $50,000 was paid ; the 
sum of $192,000—two sums—were paid, one at two months after, 
after they had realized some money from selling cattle Mr. Wilkes 
sold out of the herd. I got the money for it. 

Q. What did that amount to—$22,380 ? 

A. I would testify that is correct if you have that statement. 

Q. It isin your advertisement. 

A. Well, that was carefully looked over. 

Q. What did you sell when you went out to sell under your mort- 

age? 
A. We sold all the stock on the range and all the personal prop- 
erty. 
Q. What did you get for the cattle—you sold to different parties, 
as | understand ? 

A. Yes, sir. 

Q. What did you get from different parties? 

A. We got for one herd thirty-one dollars and a trifle a head ; 
that was 250 head of beef steers; that was thirty-one dollars and a 
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fraction ; I hardly know what_the fraction was; that is my recol- 
lection of it. We sold another bunch, a second lot, of two 
156 ~—hundred and fifty, for, I think, about thirty dollars. 
Q. Don’t you know? 

A. I could not say without referring to our statementof it there: 
it is about | 

Q. Have you made up this one hundred and ninety-two thousand 
dollars from the items constituting all these? 

A. They are all right there; we have a report of the transaction ; 
the report is right there; [ will just turn that in; in regard to the 
steers it is just about that amount. 

Q. $51.80 per head—$7,150 from Yetzer, and from Mr. Gebhart’s 
steers $7,812.50: Alfred Butters’ lot beef steers, 59 head, 20. $1,180: 
you recognize these figures as correct, do you? 

A. Yes, sir; I do. 

Q. Then, from Mr. Green for stock bought by himself, $82,333.90 ; 
from Mr. Edwin Wilson for personal property bought by him, wire 
fence, etc., $2,077. The total amounts of credits you have here is 
$182,468.75 ? 

A. I probably was mistaken in regard to that. 

. The sale to Green, did that include anything but horses and 
cattle ? 

A. It included horses and cattle, and, I think, he bought some 
other things. 

Q. Why — you not that itemized as you havethe other? He has 
everything itemized as he bought; everything that he bought is 
itemized. 


Mr. Patrerson: There are twelve items, making a _ total of 
$182,468.75. 


A. What each man bought was noted right there by two or three 
different parties. 

Q. The real estate you have not done anything with. You 
are still in possession of the ranch, and have been ever since 
this sale—in possession and use of the ranch? 

A. I have sold 160 acres of it. 

Q. What did you realize from that ? 

A. I think it was sixteen hundred dollars. 

Q. The balance you are still in possession of and using ? 

A. Yes, sir; one hundred and sixty acres of land with the house 
and improvements. lam in possession of everything else, but not 
using it at all; it isa dead letter in my hands. 

(). Are you running the ranch or doing anything with it? 

A. No, sir; not doing anything with it—not at all. 

(. How do you keep it in possession ? 

A. Well, by paying taxes on it. 

(). You are not otherwise in possession ? 

A. No, sir; Iam not; well, I have a herd of sheep there, too. 

Q. As I understand you have taken no steps to foreclose the mort- 
gage on that? 

A. No, sir; I have not. 
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Q. Now, as I understand it, you never claimed of this $275,000 
you would be entitled under any circumstances to anything more 
than $225,000 ? 

Two hundred and thirty thousand dollars, less five thousand 
dollars. 

Q. You say that at that time Mr. Robinson 

A. Two hundred and thirty thousand, I believe, is the way the 
contract reads, is it not ? 

Q. That is all you ever claimed or pretended you were entitled 

to? 
158 A. When I drew the contract I surely meant just that ; 
when we drew up the other trade, when we came here the 
next year, in 1884, and drew up another trade, we based it differ- 
ently. 

Q. In what respect was it different ? 

A. Well, it based firmly on thirty dollarsa head for the cattle and 
fifty dollars a head for the horses, and the fifty thousand dollars we 
took that as our basis when we first started in to modify this con- 
tract that Mr. Everett followed me out here with. 

Q. Was there any agreement between you and Mr. Everett and 
Mr. Robinson that the contract should be ch: anged io that extent? 

A. No; but when Mr. Everett came out here with that contract, 
after talking to me probably three or four or five days before I 
would consent to come in; when I did sign it we would get an at- 
torney ; we would frame a contract on that basis, so as I could un- 
derstand it; I told him that I would frame a contract on that 
basis 

Q. One moment. I have understood you to say there was no 
change whatever in the price you were to get for the ranch in the 
second contract that was drawn here by the contract drawn by Mr. 
Patterson, drawn and sent over to England, you did not sign; the 
contract price, some four hundred and ten thousand dollars? Was 
there anything to change that in any respect ? 

A. We didn’t do that. 

Q. In your mind you estimated your cattle at so much a head, 
your horses at so much a head, your ranch at so much ? 

A. Yes, sir. 

Q. Or was that simply something you did in your own mind only 
that did not affect Mr. Robinson ? 

A. Nw; that was the clear understanding. Mr. Everett stated he 

had not put this $30 a head in the contract; hesaid he wanted 
159 to float this; he could not put that in the contract. 

Q. Do you mean to testify that when Robinson and Everett 
were out here, in December, 1883, when this contract was drawn 
here by you and finally signed and sent to England, it was then 
agreed between you and Everett that inste: ad of your receiving 
$275,000 you were to receive some larger sum ‘ 

A. $240,000. 

Q. It was agreed that of the $275,000 you were to receive on that 
contract instead of your receiving $225,000 you were to receive 
$240,000? 
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A. Yes, sir. 

Q. Where did that agreement take place? 

A. That took place in Mr. Patterson’s office. 

Q. It was agreed between you and Everett that instead of you 
having the difference between $275,000 and $225,000 you should 
only have $240,000? : 

A. That difference Mr. Everett never put in his language. He 
never spoke of it in that way. He spoke of that money going to the 
founders—to the middle men on the other side. 

Q. This money was to go to Everett and Robinson. My under- 
standing of your testimony now is when Everett came out here, in 
December, 1883, it was agreed between you and Mr. Everett that 
instead of your receiving $225,000, which you were to receive under 
the papers previously executed and under the understanding that 
had been arrived at between you, you were to receive an additional 
too 

A. No, sir; no additionalsum. That contract was set aside. We 
commenced the contract on the basis of $30 ahead. I repeated that 

probably fifty times or more when different questions came 
160 up. I would say, Gentlemen, I don’t care how you arrange 

it, so that I get $30 for my eattle, $50 for my horses, and 
$50,000 for my ranch and ranch privileges. Now, I don’t care how 
you arrange this. I repeated several times [ didn’t want any tech- 
nical points by which they would break my heurt, for I had that in 
heart. I was afraid. 

Q. You understood you had on the ranch about 8,000 head of 
cattle? 

A. No, sir; I did not; 6,000 was all I guaranteed to turnin. I 
told them — guaranteed and did turn over 6,000 and all above that. 
I told them there was not 9,000 — my books called for, but I was 
sure some of them had died. I went on to tell of some of the hard 
winters we had had, as every one of my neighbors knew well and all 
of my men. 

Q. Between the negotiations pending in Chicago in August, 1883, 
and the 15th of December you advanced your price $15,000? 

A. Well, that was the basis. 

Q. Did you advance your price as between you, Mr. Everett, and 
Mr. Robinson $15,000 between those dates ? 

A. My basis when I entered in with Mr. Everett was just as I tell 
you, amounting to $240,000, calculating at $30 a head ; that was our 
understanding. 

Q. Mr. Everett agreed that of the $275,000 you were to have 
$240,000 ? 

A. That was the clear understanding. I was to have $240,000 
and pay him $5,000. It was worded time and time aguin the cattle, 
$30: the horses, $50; the ranch, realty, fences, &c., $50,000. That 
was repeated a number of times—fifty at least. That letter of Mr. 

Patterson that he answered points right to that. Every one 
161 that heard our conversations understands that to be the 
case. 
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. You say that you were ashamed of this $275,000 contract : 
will you state why you were ashamed ? 

A. Well, of allowing a man to talk me into something I did not 

rant to do. I proposed to manage my business without being talked 
into something I don’t want to do. 

Q. Do you mean that you objected to signing it because it was for 
such a large sum ? 

A. No, sir; simply because I had signed one contract for a certain 
amount and then signed another contract for another amount. I 
knew it was nota legal way to do business; I knew that; I hesi- 
tuted some time before I did it. Mr. Robinson and Mr. Everett in- 
sisted there was no harm; Mr. Robinson-had done my commission 
business there in Chicago for a number of years. I had a great 
deal of confidence in him, and always entrusted my business with 
him. 

Q. You stated the first time Mr. Robinson or Everett ever sug- 
gested or demanded that you should pay the difference between 
$225,000 and $275,000 ni: amed in the contract of sale was about the 
time you signed the contract. What contract do you refer to? 

A. Yes, sir; the contract signed by the London parties. 

Q. Up to that time you had never heard Mr. Robinson and Mr. 
Everett claiming that you were to pay them more than $5,000 ? 

A. That was my first recollection of their approaching me in re- 
gard to it. 

Q. Or that matter being mentioned ? 

A. It was mentioned in that article they sent to me; that was 
right two days before they arrived here. 

Q. They sent that to you some time early in February ? 

A. I received that contract—that thing they wanted me to 
162 sign—either—will you pardon me a moment and let me 
finish—probably six or seven days before they arrived here. 


Q. What is the date of that instrument; that is dated the 2nd of 


February ? 
A. Yes, sir; they sent me—I received that a few days before they 


arrived. I took that instrument to Mr. Patterson and asked him if 


— thought it was proper; yes, sir. 

Q. After consulting Mr. Patterson you declined to sign it? 

A. When they came out Mr. Patterson told them he had received 
that communication ; he took them to his copy books; they did not 
say a word to him about paying a commission—did not open their 
heads to him about paying commission—until the day, | think, or 
the day before, the first time either of them opened their mouths 
about it. 

Q. When was that? 

A. It was about my going into a contract with them—signing an 


obligation with them. “T insisted positively that I would not do it; 

for something I have not got I will not sign for. I said, Gentle- 
men, I have not got this, and you expect me to sign a contract for 
something I have not got. I insisted I would not do it. After- 
wards I drew this contract you have in your possession now. Iam 
satisfied, if you will produce it, it will show ex xactly our ideas. Mr. 
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Everett drew part of it. As I told Mr. Robinson, 1 did not claim 
this surplus money in the contract. I told everybody who was 
there, as they will testify, I did not claim that money. After we 
drew that contract we drew this article; Mr. Everett drew his first ; 
I wouid not sign it; I drew one modifying it, showing what I would 
: do. Whether I signed that or not I don’t know, but at any 
163 rate Mr. Everett kept it and would not speak to me about it 

again, and if you gentlemen will produce that now you will 
see our understanding. 

Q. Did Mr. Patterson express your reasons for refusing to sign 
the contract sent from Chicago? The letter was written after con- 
sultation between you and him ? 

A. Yes, sir; I went to his office and showed him this paper; he 
sat down and wrote this letter in my presence. 

Q. Did that letter express your objection to signing the contract 
or his? 

A. Well, as far as he spoke of the technical point, as far as the 
technical point is concerned, 1 have expressed to Mr. Patterson 
several times that I feared technical points that Mr. Everett 
might raise on me, and warned him in particular to guard against 
them. 

Q. You imagined in this contract something that was technical 
and might get you in trouble? 

A. I didn’t; that was a conclusion he came to himself. 

Q. Mr. Patterson came to the conclusion that there was something 
technical in it? 

A. He came to the conclusion that that was my idea. I didn’t 
word it to him. I didn’t dictate it. 

Q. You don’t pretend that Mr. Patterson advised you there was 
anything technical in that? 

A. No, sir; he did not. Allow me to state what he said in the 
letter. 

Q. The letter speaks for itself, so far as that goes. I understood 
you to say you drew up and presented to Mr. Robinson or Everett 
about the time this matter closed up your understanding ? 

A. That expressed what I was willing to do with them. 
164 Now, Mr. Robinson plead- for me to do something. 

Q. Did that contract you drew up and submitted to them 
express your understanding of what you had previously contracted, 
or was it an offer on your part to compromise with them, or some- 
thing which was—— 

A. It was an offer of compromise so as to save trouble. They 
threatened to—— 

Q. Is that the paper? 

A. Yes; it is; that is the paper. 

(Paper shown to witness.) 

Q. Now, this is the proposition you submitted to Mr. Robinson 
at the hotel ? 

A. Yes, sir. 

Q. When was this done? 
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A. I don’t remember the date. 

. In what stage of the negotiations that occurred here—was it 
before or after the sale had been closed up? 

A. After the sale was closed. 

Q. Do you mean to say it was after the 21st of April? 

A. Yes, sir. 

Q. Was Mr. Everett here at the time ? 

A. Yes, sir. 

Q, I understood you to say you submitted this paper to Mr. 
Everett ? 

A. Mr. Robinson handed it to Mr. Everett. 

Q. Mr. Everett was here at the time you wrote this paper ? 


A ° 7 es. 


Q. Don’t you know Mr. Everett was not here, and at the time of 


the date of the contract he could not have been ? 
165 A. I think he was here then, but left shortly after. 
Q. He was here at the time you submitted this paper, but 
he was not here at the time the sale was consummated, in April ? 

A. I think he was here; he came out with Mr. Robinson. 

@. You don’t say he staved here ? 

A. Iam satisfied he went home before Mr. Robinson. Doesn’t 
the date on that show ? 

Q. There is no date toit. It isin your handwriting; all of it. 
You said something about—you spoke of Mr. Everett. What part of 
this contract did he write? 

A. He submitted a contract to me, Mr. Everett did, something on 
the same principle, but not exactly the same. He provided for my 
obligating myself to pay this amount, giving my obligation. He 
submitted a contract, and then I used part of his words and part 
of my own composition and formed that. 

Q. What part of this composition is Mr. Everett’s ? 

A. lamsure | could not say. I remember part of his was agree- 
able to me. 

Q. Can you state what part it was ? 

A. I cannot, I must say. 

Q. Was it that part whereby you ask Mr. Robinson to agree to 
pay you $1,000 for the furniture and carriage you were to turn over 
under your contract ? 

A. That was understood between us all. 

Q. When ? 

A. Down at the ranch. 

@. During these negotiations ? 

A. Yes, sir; this furniture and carriage wasa part of the property. 

It was a car-load of furniture I brought out tothe ranch after 
166 I had made this proposition, furnished the house, and a two- 

horse carriage, and I said to him that was no part, as they all 
understood, and Mr. Robinson made me that offer—a thousand dol- 
lars—and I accepted of it; that he would stand $1,000 if I would let 
that go right in the trade so as not to interfere. That was the pur- 
pose he wanted. ' 

Q. Did he go in? 
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A. Yes, sir. 

(. Did the company get the carriage and horses? 

A. Yes, sir; they got the carriage. 

Q. It was turned in under your contract of sale ? 

A. Yes, sir; it was turned in. 

. The contract, the modification of the contract, occurred after 
the ranch had been visited, did it not ? 

A. Yes, sir. 

(. You say you submitted this to Mr. Everett. It never was re- 
turned. It is not signed. 

A. Yes, sir; Mr. Robinson and I were sitting together when I 
made that out in the St. James, as near as | can remember. 

. You think this was after the sale had been concluded and the 
papers passed between you and the English company ? 

A. It is my opinion. I think it was after that time. That is my 
recollection of it. 

(. Did Mr. Robinson or Mr. Everett object to this? 

A. Mr. Robinson took it to submit to Mr. Everett, and Mr. Rob- 
inson, when he returned, he said Mr. Everett was not satisfied with 
it, and he never brought it back to me. I tried to get it from him 
afterwards; he would not let me look at it. I asked Mr. Wells for 

it. As to the date of its being drafted, I could not give that; 
167 itis not on there; I don’t remember it to-day. 
Q. It was drawn, however, by you at the hotel while Mr. 
Robinson and Mr. Everett were both in the city? 

A. Yes, sir; it wassomething like my speaking about the $192,000. 
I say if I did state the date exactly it might turn out as the $192,000 
did, whereas it was $182,000; I want to correct that. 

(). You made it $182,000? 

A. I have not looked it over yet; I want to look it over. 


The Court: Let that be deferred. Look it over after the exam- 
ination is over and make any statement about it you wish. 
The Witness: I want to put myself right on it. 


Redirect examination of Witt1aAmM J. Witson by Mr. PATrrerson : 


®. Mr. Wilson, under this contract did you deliver six thousand 
head of cattle and over ? 

A. I did, sir. 

Q. Did you deliver two hundred head of horses and over? 

A. I did, sir; and have got receipts for them all now. 

Q. See if I understand with reference to this furniture that is men- 
tioned in this item between yourself. After you executed the con- 
tract that was sent to England you bought a car-load of furniture 
and brought it to the ranch ? 

A. Yes, sir. 

Q. And also a two-horse carriage? 

A. Yes, sir; sent the two-horse carriage from Denver. ‘They were 
not included in any of the previous negotiations. 

Q. When the parties came out to the ranch you stated that that 
was not included in the sale ? 
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168 A. Yes. 
Q. Then it was that Mr. Robinson proposed if you would 
allow it to go in on the contract he would give you $1,000 for it? 

A. Yes, sir. 

Q. That is what is referred to in this instrument. Did you intend 
to be exact or accurate in stating the time when this instrument was 
drawn ? 

A. No, sir; I could not; the date is not on it. I would like to 
state 

@. You are giving your best recollection as to the time? 

A. It was about the time we were here—Mr. Everett, Mr. Wilkes, 
and myself; it was during that time. 

Q. Have you ever seen the counter-proposition—the proposition 
or writing that Mr. Robinson drew up, presented to you, and wanted 
you to sign—since he presented it to you? 

A. I have not; they have it, probably, now; they can pro- 
duce it. 


By Mr. McNrav: 


Q. This negotiation about the sale of the carriage and horses, 
was that out at the ranch ? 

A. Yes, sir. 

Q. Who was present at that? 

A. I could not say. 

Q. Mr. Everett and Mr. Robinson were both out there? 

A. Yes, sir; and Mr. Wilkes and four or five others. 

Q. Mr. Everett and Mr. Robinsen were present when this negotia- 
tion was had about the carriage and horses? | 

A. I hardly know who was present when the talk was made; it 
is carriage, furniture, aud dishes; evervthing that went to furnish 
the house. 

Q. Do you mean to say that Everett and Robinson agreed 
169 = at that time they would pay you $1,000 for the furniture and 
carriage ? 

A. Yes, sir. 

Q. Did you ever call on them for it? 

A. No, sir; Mr. Robinson and me and Mr. Everett, when we were 
trying to draw up this—trying to come to a conclusion in regard to 
this—it was mentioned ; we both mentioned it. In their instrument 
they had that day, mentioned it; if you have got that instrument 
they had that day, mentioned it; if you have got that instrument 
you will see. | 

Q. I have told you we hadn’t any instrument of that kind. These 
were merely offers between you, Robinson, and Everett to compro- 
mise. 

A. We concluded in regard to it. I showed them the bills, what 
this furniture cost me—a car-load of it. 

Q. I understand you tendered $5,000 ? 

A. Yes, sir; I just tendered the $5,000; tendered it in words, as 
Mr. Hughes told me it was legal. I was very tired of the business. 
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I was very tired, and would have given a good deal to have gotten 
out of it. 


By Mr. PATrerson : 


Q. In the chattel-mortgage sale, state whether or not, in addition 
to the wagons, furniture, cattle, and live stock, you sold all other 
personal property in and about the ranch, including the wire fence 
and corrals and everything of that character. 

A. Yes, sir; I sold everything appertaining to the Circle ranch 
with the exception of the realty ; that I held in my hands—my 
hate, 


By Mr. MceNEAL: 


. Did you sell the carriage and furniture at that sale? 
A. Yes, sir. 
170 @. Who bought that? 
A. Edwin Wilson bought carriage and furniture. 
(). What became of it afterwards ? 
A. He has got them right now. 
Q. When did you deliver and how did you deliver this six thou- 
sand head.of cattle? 
A. Well, we run them through a shute. 
Q. When? 
A. During the summer of 1884. 
Q. Who was present to receive them ? 
A. Mr. Wilkes. 
: You counted over six thousand head ? 
Counting them one ata time; didn’t have but six or seven 
Seer at a time, so that Mr. Wilkes could go and look at all the 
brands and tally the different ages, and then take a brand and put 
on a counter-brand on each and every animal separately. 


Mr. Patterson asked leave to recall Mr. Wilson as to how much 
was received all together from all sources. 


Mr. W.S. Everett recalled in rebuttal. 


Q. You heard Mr. Wilson’s testimony with reference to the agree- 
ment about this carriage and furniture, this $1,000. State to the 
jury what you know about that. 

A. My first intimation was in a written proposition of Mr. Wilson. 

Q. Was there any written agreement of that kind? 

A. Not that I am aware of. 

Q. You never heard of any such agreement as that; you 
171 never assented to it? 

A. No, sir; any conversation he and Mr. Robinson had was 
evidently when I was not present at it. 

Q. When was this instrument handed to you? 

A. It was handed to me in the St. James Hotel, late in the after- 
noon, either in the latter part of March or early in February, before 
I left for home; it was prior to the completion of the sale. I was 
not present at the concluding. Mr. Robinson came out; I did not. 
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Q. You heard Mr. Wilson’s testimony in reference to the time 
that you came out here; you brought the English contract; at the 
visit you concluded that you heard his testimony with reference to 
the fact that at that time, when the agreement was consummated, it 

ras thoroughly understood his price then was $240,000. I wish you 
would state to the jury what you know about that. 

A. I did not so understand it; there was nothing done or nothing 
said, I can recall, at all which tended in any way to affect or change 
the price from $220,000; that was what we first agreed upon—what 
Wilson bad agreed upon all the way. This change was not made in 
my presence. I have no recollection of any conversation as to a 
price per head as to the cattle or horses. We frequently figured so 
as to make it $225,000 or $410,000; that was done merely for per- 
sonal gratification—satisfaction ; no contract about it. 

Q. Did you go out with Mr. Robinson at the time he went out 
there ? 

A. I went out at the time Mr. Robinson came. I was one of the 
party. 

@. Was Mr. Wilson at the ranch? 

A. Mr. Wilson was at the ranch at the time. I think he 
172 ~ went with us. 


Cross-examination by Mr. PArrrerson : 


Q. Mr. Everett, do you say that when you were out at the ranch 
there was no conversation between Mr. Wilson and anybody else in 
your presence; no conversation about furniture on the ranch ? 

A. No, sir; we were all very much pleased at the house the way 
it was furnished and the accommodations; it was much better than 
we expected, and all that. J do say there was no conversation as to 
selling this. 

@. Was anything said by Mr. Wilson about the furniture; the 
two-horse carriage not being included in the contract of sale? 

A. There might have been something of that kind, that it was 
not included. ‘There was no contract by which we obligated our- 
selves to assume the $1,000. The agreements speak for themselves. 

Q. Did not the contract of sale go on and specify the personal 
property, even to the number of wagons and the number of mowing 
machines, plows, harnesses, saddles, all of which were included in 
that sale? Was there a word said in that contract about furniture 
or a two-horse carriage ? 

A. I think not. 

Q. Was it not a fact that the furniture and the two-horse car- 
riage was not included in any sale prior to your going out to the 
ranch ? 

A. I don’t recollect or recall any conversation. Repeat your 
question. 

Q. Is it not a fact that the two-horse carriage and the furniture 

in that house was not included in any sale that had been 
173. made or any instrument of writing that Mr. Wilson had 
given prior to your going out to the ranch ? 
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A. I will say those things were not itemized or specified in the 
contract. 

Q. Were they alluded to in that? 

A. I don’t know that they were specifically alluded to in any way. 

(. Were they alluded to even generally ? 

A. I will say generally it embraced everything that was on the 
ranch. 

(. Was there a word said while they were enumerating plows 
and wagons, and matters of that sort—harness and saddles? Was 
there one word said about a two-horse carriage, or about the furni- 
ture in the house? 

A. I don’t think there was; I don’t recall any. 3 

Q. Was your attention not called to the fact as soon as you went 
out that the two-horse carriage and furniture were not included in 
the sale and had been brought to the ranch after the contract was 
signed ? 

A. No, sir; I don’t recall any such conversation. 

Q. Did not Mr. Wilson and Mr. Robinson both together talk with 
you upon that subject, calling your attention to the dishes, the fur- 
niture, and the two-horse carriage that was out there and had been 
brought there since; was not there an agreement and understand- 
ing had he was to be allowed $1,000 for them ? 

A. Our attention was called to those things, but simply as a part 
of the make-up of the property. 

Q. Now, Mr. Everett, you say the first time—you say dur- 
174 ~=—sing the negotiations nothing was said about $30 a head for 
the stock and $50 a head forthe horses. Was not that matter 
mentioned between you and Mr. Wilson repeatedly during the ne- 
gotiations for the contract, Mr. Wilson stating to you—that is, in 
my office, when you were here in December and striving to get 
this contract up—all I want is $30 a head for the cattle, $50 a head 
for the horses, counting ranch, water rights, and improvements on 
it at $50,000: was not that repeatedly mentioned by Mr. Wilson? 

A. I don’t think it was ever mentioned in making up the consid- 
eration he was to receive for that property. There was a great deal 
of conversation. We were a week or more at it. 

Q. In the letter I wrote you in February, which I showed you 
when you came here with the English parties, were they not spe- 
cifically set forth? 

A. I did not make any objections nor did I accept. It was your 
statement, which | presumed you had made. I felt, furthermore, 
that was, perhaps, what Mr. Wilson was claiming from us. I knew 
I had never assented in writing or any other way to that. I stood 
by the original agreement all the way 

Q. That was your proposition—the agreement made August 17th— 
was the agreement you were standing by all the way through ? 

A. So far as the consideration was concerned, yes, sir. 


104 WILLIAM J. WILSON VS. WILLIAM 8. EVERETT. 
WILLIAM J. WILSON recalled for defendant. 


By Mr. Patrerson: 


Q. State whether or not that is the correct amount of what you 
have received altogether—182,000 and some odd dollars. 
175 A. Yes, sir; that is the amount, one hundred and eighty- 
two thousand four hundred and sixty-eight dollars and sey- 
enty-five cents. 


Cross-question by Mr. McNeat: Do you make any deduction from 
that for what you paid on account of the expenses of the ranch ? 
A. No, sir. 


And the foregoing was all the testimony introduced on the trial 
of said cause. 

And thereupon the court gave to the jury the following instruc- 
tions: 

“The difference between these parties seems to have arisen out of 
a failure on their part to distinctly arrange the terms of their agree- 
ment at the outset—to have it distinctly understood as to what their 
contract was in the very beginning, and of course to keep that in 
mind throughout all the negotiations. It often happens that one 
party may request another to perform a service for him, and without 
more; nothing being said as to any compensation for it, their agree- 
ment is imperfect in that they have not specified the compensation 
and how it shall be paid. 

Of course, whenever an agreement is complete, whenever it con- 
tains every detail, there is little room for controversy in relation to 
the matter, unless, indeed, they have failed to put it in writing or 
there is some room for dispute as to the terms. 

The position of the plaintiffs in this case—I shall speak 

176 ~=of them as plaintiffs, because the arrangement, whatever it 

was, was made with two parties, one of whom is now dead, 

and the other stands in the suit as the survivor and entitled to insist 

upon the contract in the name of both—their position is that there 

was a distinct understanding and agreement between themselves 

and the defendant at the time these transactions begun, and that 

the sale was carried on to completion with a view of this under- 
standing and agreement. 

The defendant’s position is that there was such an understanding 
and agreement also, but that it was entirely different from that 
which is stated by the plaintiffs. If there had been no agreement at 
all as to compensation, no understanding as to what the compensa- 
tion should be to the plaintiffs for what they should do towards this 
sale, then the plaintiffs would be in the position that they would ask 
for a reasonable compensation. ‘Taking that position in the suit, it 
would be their duty to show what such reasonable compensation is. 
In such case the proof offered would be from persons who are familiar 
with that sort of business as to what is generally paid for that kind 
of work. There are brokers of all sorts—real estate brokers and 
stock brokers and so on—people who are engaged in the business of 
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selling various kinds of property, and in the case of the employment 
of any such person to perform any such service, in the absence of an 
express contract as to what shall be paid for the service—that is 
usually a general rule—that is, by the custom of people engaged in 
that business—they are entitled to charge one or another per cent. for 
the transaction which they may carry on. 
The plaintiffs have not taken the position in the suit here 
177 ~—sthat this was the attitude of affairs between themselves and 
the defendant. They have not said that they were in the 
position of brokers to make sale of this kind of property, and that 
they were acting merely upon a request of the defendant without 
any understanding or agreement as to the compensation to be paid 
for it, but they say that there was an express agreement and under- 
standing as to the compensation to be paid. The defendant also is 
in the position of saying that there was an express agreement and 
understanding differing from that alleged by the plaintiffs, so that 
there seems to be no room in this case for saying that the plaintiffs 
were acting merely upon a request from the defendant to make sale 
of this property, and may be entitled to what in your judgment 
may be regarded as a reasonable compensation for the service by 
them rendered. 

In other words, the parties relying upon an express agreement, it 
must be found that there was one on which the plaintiffs are en- 
titled to a certain compensation, and in the absence of proof of that 
kind to your satisfaction then the plaintiffs cannot be entitled to 
recover. 

Now, there is little room to doubt as to the meaning of the first 
papers that were executed between these parties—the two papers 
which were executed in August, I think, 1883—the one which said 
something about a sale to the plaintiffs in the suit and the other 
which said something more about a sale to certain parties in Eng- 
land. In so far as they relate to the relations between the plaintiffs 
and defendant they constitute only an authority on the part of the 
defendant to the plaintiffs to make sale of the property, and, un- 

doubtedly, there was in those papers, and by the understand- 
178 ing of the parties which was not expressed in the papers 

themselves, but may be fairly inferred from the terms of 
those agreements, and which appears to be consistent with all that 
took place between them at that time, there was an agreement that 
Mr. Wilson should have for this property the sum of two hundred 
and twenty-five thousand dollars and the plaintiffs should have 
fifty thousand dollars more out of the proceeds of the sale, the prop- 
erty to be sold to these English parties for two hundred and seventy- 
five thousand dollars. Mr. Wilson strongly insists that the under- 
standing at this time was that he was to have his two hundred and 
twenty-five thousand dollars first—that is, this was to be paid 
him—and the others were to have this sum above the two hun- 
dred and twenty-five thousand if they could get it, but as ap- 
parently the parties were then expecting to make a cash transaction, 
assuming that the property would be sold for money, it could make 
very little difference who should be first paid. If two hundred and 
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seventy-five thousand dollars should come upon the sale there would 
be fifty thousand dollars for the plaintiffs and two hundred and 
twenty-five thousand for Mr. Wilson without further question. As 
matters went on between Mr. Wilson and the English parties, Mr. 
Wilson, as vendor of this property, and the English people, as pur- 
chasers, it was found that a sale for cash could not be made; con- 
siderable negotiation took place between them, and it turned out 
at last that the English people were willing to purchase at four 
hundred and ten thousand dollars, one hundred and seventeen 
thousand four hundred to be in stock to go to some of them—it 
does not matter who—and two hundred and ninety-two thousand 
six hundred to go to the parties on this side, Mr. Wilson and the 
plaintiffs, perhaps.” 

(Mr. McNgeat: Except six per cent., if your honor please.) 

The Court: Except six per cent., which was to go to the 

179 people over there—six per cent. cash, which was to be paid ; 

and of this one hundred and ninety-two thousand six hun- 

dred dollars a large part was to be in deferred payments; there was 

only sixty-three thousand eight hundred and fifty dollars to come 

very soon ; fifty thousand down and thirteen thousand eight hun- 

dred and fifty dollars in a very short time; the rest in one and two 
years. 

And the court further instructed the jury as follows: 

“Now, with such an arrangement as this,obviously if it was carried 
out upon those terms it was going to be a question of some import- 
ance as to who was to wait for the deferred payments—if the plain- 
tiffs were to wait or the defendant, Mr. Wilson, and whether Mr. 
Wilson would be responsible directly to the plaintiffs for this money 
or whether he was only to stand in the relation of asort of trustee for 
them, and to give them the money whenever he should get it from 
the English company; and, so far as I can see in the evidence, there 
is nothing very explicit upon that subject, as to any understand- 
ing or agreement between them, unless it may be what occurred in 
Chicago in February, 1884, about the time these parties were coming 
over to look at the property.” 

To which instructions by the court the defendant, by his counsel, 
then and there duly excepted. 

And the court further instructed the jury as follows: 

“T think Mr. Everett says that then there was an express un- 
derstanding he was not only to have fifty thousand dollars, which 
was in the understanding and agreement of the parties up to that 
time, but that he was to haveten thousand more, and five thousand 
more, making sixty-five thousand in all, and that this was all to be 
paid by Mr. Wilson if the contract should go on. I believe Mr. 

Wilson denies this.” 
180 To which instruction by the court the defendant, by his 
counsel, then and there duly excepted. 

And the court further instructed the jury as follows: 

“Some further negotiations took place between the parties after 
that in relation to this matter. Mr. Everett was anxious to have 


=e 


WILLIAM J. WILSON VS. WILLIAM S. EVERETT. 107 


Mr. Wilson sign an agreement upon that subject. (I wish you would 
hand me those papers.) Mr. Everett states that this was endorsed 
upon the contract of August 17, 1883, and shown to Mr. Wilson in 
Chicago: “I hereby affirm and ratify the within agreement, and 
further agree that the sum of five thousand dollars provided in the 
contract signed by me in Denver, December 24th, 1883, is no part 
of the purchase price due me and shall be paid as commissions as 
and when the purchase price for said Circle ranch shall be paid.” 
And after Mr. Wilson came away from Chicago at that time, Feb- 
ruary, 1884, he states that he sent him a copy of the same paper 
with a copy of the agreement of August 17th, 1883, above it, making 
it in the copy in precisely the same terms as he says were offered to 
Mr. Wilson in Chicago. This was not signed by Mr. Wilson, and I 
think Mr. Patterson wrote a letter on the subject, dated February 
llth. Well, we can give you these papers, gentlemen; you can look 
them over and see what you can make of them. 

“You will recall also that while these negotiations were going on 
here in Denver Mr. Wilson himself drew up a paper, if I understand 
correctly, and presented it to Mr. Robinson, who showed it to Mr. 
Kverett, and that was not acceptable to them, but still the parties 
went on with the negotiations and the contract was closed.” 

And the court further instructed the jury as follows: 

“ Now, the question is what you can gather from all that took 

place between them in the way of an agreemeut on the part of 
181 Mr. Wilson to pay these parties for their services. Was there 


any agreement to pay them for their services; and, if so, how 
DY LIT ceOewercececees . 


(5.) The verdict of the jury is contrary to law. 
(6.) The verdict of the jury is contrary to the evidence. 
(7.) The verdict of the jury is not sustained or warranted 
185 _—siby the testimony. 
(8.) The verdict of the jury is against the great weight & 
preponderance of the testimony. 
(9.) And for other good & sufficient reasons. 
(Signed) PATTERSON & THOMAS, 
Att’ys for Def’t. 


And the court, after argument upon said motion and being fully 
advised, did overrule said motion and did render judgment upon 
the verdict. 

To which ruling of the court in overruling said motion for a new 
trial the defendant, bv his counsel, then and there duly excepted. a 
fairness, or that he had not proceeded in the proper time and man- 
ner. Counsel for defendant was saying to you that Mr. Wilson was 
bound to proceed at that time under the chattel mortgage. 

“ Now, 1 have to say to you that,on the one hand, Mr. Wilson was 
at liberty to proceed apparently by the terms of his chattel mortgage 
and make this sale. I do not see anything in the account of the 
sale which was here given which should arouse any suspicion as to 
its fairness or that it was not well made, according to the law regu- 
lating such matters. 
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“On the other hand, I can say that Mr. Wilson was not under an 
obligation to proceed at that time—that is, he was not required 
182 to proceed in order to keep good his lien, because the last 
payment under the mortgage had not then become due. 
He was at liberty to wait until the last payment should become 
due before it would become necessary for him to take possession of 
the property in order to make his lien good against other creditors 
of the company, but the circumstances were, perhaps, a little em- 
barassing to him. He was advancing money to carry on this ranch. 
By the terms of an agreement, which was made at the time of this 
contract, he became responsible for the expenses of the ranch, as I 
understood him, and he was paying out money upon that account. 
He says that he had already paid out some sixteen thousand dollars 
and more in that way, and perhaps it was not unreasonable in him 
to ask that payments should be made as they came due under his 
contract, and thus relieve him in some measure from the duty which 
was upon him to carry on the ranch. I do not think there is any- 
thing in the transaction in respect to the sale of this property upon 
which you can proceed to fix the liability upon the defendant in 
relation to this matter, and I say to you that if it appear to vou that 
he was to pay any sum of money for the services of the plaintiffs 
upon the execution and completion of this contract, then the plain- 
titfs may be entitled to that.” 

To which instruction the defendant, by his counsel, then and there 
duly excepted. 

__ And the court further instructed the jury as follows: eee 

ance as to who was to wait for the deferred payments—if the plain- 
tiffs were to wait or the defendant, Mr. Wilson, and whether Mr. 
Wilson would be responsible directly to the plaintiffs for this money 
or whether he was only to stand in the relation of asort of trustee for 
them, and to give them the money whenever he should get it from 
the English company; and, so far as I can see in the evidence, there 
is nothing very explicit upon that subject, as to any understand- 
ing or agreement between them, unless it may be what occurred in 
Chicago in February, 1884, about the time these parties were coming 
over to look at the property.” 

To which instructions by the court the defendant, by his counsel, 
then and there duly excepted. 

And the court further instructed the jury as follows: 

“IT think Mr. Everett says that then there was an express un- 
derstanding he was not only to have fifty thousand dollars, which 
was in the understanding and agreement of the parties up to that 
time, but that he was to haveten thousand more, and five thousand 
more, making sixty-five thousand in all, and that this was all to be 
paid by Mr. Wilson if the contract should go on. I believe Mr. 

Wilson denies this.” 
180 To which instruction by the court the defendant, by his 
counsel, then and there duly excepted. 

And the court further instructed the jury as follows: 

“Some further negotiations took place between the parties after, 
that in relation to this matter. Mr. Everett was anxious to have 
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sideration. The force and strength of the evidence is entirely as it 
shall stand with you and affect your judgment.” 

And the foregoing were all the instructions given to the jury on 
the trial of said cause. 

And thereupon & thereafter the jury retired to consider 
184 of their verdict, and the jury rendered a verdict in favor of 
plaintiff. 

And thereupon the defendant filed his motion for a new trial in 

sala cause, which motion is in words and figures as follows: 


Inthe Cireuit Court of the United States for the District of Colorado. 
WiLtiAM S. Everett vs. WILLIAM J. WILSON. 


Comes now the above-named defendant, William J. W. Wilson, 
and moves the court for a new trial in the above-entitled cause for 
the following reasons, to wit: 

(1.) The court erred in admitting improper, irrelevant, & incom- 
petent testimony. 

(2.) The court erred in refusing to admit competent, relevant, & 
pertinent testimony in behalf of the defendant in said cause. 

(3.) The court erred in giving to the jury irrelevant, incompe- 
tent, & improper instructions, each & all of which were prejudicial 
to the lawful rights of the defendant. 

(4.) The court erred in refusing to instruct the jury as requested 
by the defendant. 

(5.) The verdict of the jury is contrary to law. 
(6.) The verdict of the jury is contrary to the evidence. 
(7.) The verdict of the jury is not sustained or warranted 
185 by the testimony. 
(8.) The verdict of the jury is against the great weight & 
preponderance of the testimony. 

(9.) And for other good & sufficient reasons. 

(Signed) PATTERSON & THOMAS, 
Att’ys for Def’t. 


And the court, after argument upon said motion and being fully 
advised, did overrule said motion and did render judgment upon 
the verdict. 

To which ruling of the court in overruling said motion for a new 
trial the defendant, by his counsel, then and there duly excepted. 
fairness, or that he had not proceeded in the proper time and man- 
ner. Counsel for defendant was saying to you that Mr. Wilson was 
bound to proceed at that time under the chattel mortgage. 

“ Now, I have to say to you that,on the one hand, Mr. Wilson was 
at liberty to proceed apparently by the terms of his chattel mortgage 
and make this sale. I do not see anything in the account of the 
sale which was here given which should arouse any suspicion as to 
its fairness or that it was not well made, according to the law regu- 
lating such matters. 
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186 (Endorsed :) 1893. Circuit court United States. William 
S. Everett vs. Wm. J. Wilson. Bill of exceptions. Filed July 


20, 1887. (Signed) William A. Willard, clerk. Patterson & Thomas, 


attorneys for def’t. 


And afterwards and on the same day, to wit, the 20th day of July, 
A. D. 1887, came again the said defendant, by his attorneys afore- 
said, and filed in said court and in said cause his bond and sued 
out of said court a writ of error and citation to the Supreme Court 
of the United States. 

And the said bond is in words aud figures as follows, to wit: 


Bond. 
THe Unirep States oF AMERICA, District of Colorado: 


Know all men by these presents that William J. Wilson, as prin- 
cipal, & Fine P. Ernest & Dennis Sullivan, as sureties, are held and 


firmly bound unto William 8. Everett in the full and just sum of 
twenty thousand dollars, to be paid to the said William 8. Everett; 


to which payment, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, firmly by 
these presents. Sealed with our seals and dated this 13th day of 
June, in the year of our Lord one thousand eight hundred and 
eighty-seven. 

W hereas lately at the November term, A. D. 1886, of the circuit 

court of the United States for the district of Colorado, in a 
187 suit pending in said court between William 8S. Everett, for 

himself and as survivor, &ec., and William J. Wilson, defend- 
ant, judgment was rendered against the said William J. W ilson for 
the sum of ten thousand dollars and costs of suit, and the said Wil- 
liam J. Wilson having obtained a writ of error to reverse the judg- 
ment of said court, and a citation, directed to the said William 38. 
Everett citing, and admonishing him to be and appear at a term of 
the Supreme Court of the United States to be held at W ashington, 
D. C., on the — day of November next: 

Now, the condition of the above obligation is such that if the said 
William J. Wilson shall prosecute said writ of error to effect and 
answer all damages and costs if he fail to make good his plea, then 
the above obligation to be void; else to remain in full force and 
virtue. 


(Signed) WILLIAM J. WILSON. [sgat. 
ro FINIS P. ERNEST. SEAL. 
e DENNIS SULLIVAN. | SEAL. 


Approved July 20, 1887. 
(Signed) MOSES HALLETT, Judge. 


~ 


4. 


Seeeiemettiineesmeaaie 


ri ee 


WILLIAM J. WILSON VS. WILLIAM 8S. EVERETT. 111 


Justification. 


THe Unitrep States oF AMERICA, | 
et — > 88: 
District of Colorado, j 


Finis P. Ernest and Dennis Sullivan, sureties on the within 

bond, being each first duly sworn, deposes and saith that he is 

188 — worth in — tnesum below set opposite his name—that is to say: 

As to Dennis Sullivan, 20,000.00 dollars: as to Finis P. 

Ernest, 20,000.00 dollars, over and above all his just debts and 

liabilities and in property subject to levy and sale upon execution. 
(Signed) FINIS P. ERNEST. 

" DENNIS SULLIVAN. 


Subscribed and sworn to before me, at Denver, this 14th day of 


June, A. D. 1887. 
(Signed) WILLIAM A. WILLARD, Clerk, 


By F. W. TUPPER, Deputy Clerk. 


(Endorsed :) Gen. No., 1893. Cireuit court of the United States, 
district of Colorado. Wm.S. Everett vs. Wm. J. Wilson. Bond on 
writof Error. $20,000.00. Filed this 20th day of July, A. D. 1887. 


oe 


(Signed) William A. Willard, clerk, by F. W. Tupper, deputy clerk. 


And the said writ of error, with the return of the clerk thereto, is 
next hereto attached, to wit: 


Writ of Error. 
189 Writ of error to circuit court U.S., district of Colorado. 


Unitep States OF AMERICA, } 
District of Colorado, j 


‘Oo * 
wey « 


The President of the United States to the judges of the circuit court 
of the United States for the district of Colorado, Greeting: 
Because in the record and proceedings as also in the rendition of 

the judgment of a plea which is in the said circuit court between 

William S. Everett, plaintiff, and William J. Wilson, defendant, 

a munifest error hath happened, to the’ great damage of the said 

William J. Wilson, as by his complaint appears, we, being willing 

that error, if any hath been, should be duly corrected and full and 

speedy justice done to the parties aforesaid in this behalf,do command 
you, if judgment be therein given, that then, under your seal, dis- 
tinctly and openly, you send the record and proceedings aforesaid, 
with all things concerning the same, to the Supreme Court of the 

United States, together with this writ, so that you have the same at 

Washington on the 2d Monday of October next, in the said Supreme 

Court to be then and there held, that, the record and proceedings 

aforesaid being inspected, the said Supreme Court may cause further 
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to be done therein to correct that error what of right and according 
to the law and custom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 20th day of July, in the 
year of our Lord one thousand eight hundred and eighty-seven, and 
of the Independence of the United States the 111th year. 


[Seal United States Circuit Court, District of Colorado. ] 


WILLIAM A. WILLARD, Clerk. 


Allowed by— 
MOSES HALLETT, Judge. : 


Endorsed :] Gen. No. 1893. Circuit court of the United States. 
William J. Wilson, plaintiff in error, vs. William S. Everett, def’t in 
error. Writ of error to circuit court U.8., district of Colorado. 
Filed in circuit court of the U.S. this 26th day of July, A. D. 1887. 
William A. Willard, clerk, by F. W. Tupper, deputy clerk. Patter- 
son & Thomas, attorneys for plaintiff in error. 


Return. 


Tue Unrrep Srates oF AMERICA, | ie 


In obedience to the command of the within writ I herewith trans- +s 
mit to the honorable the Supreme Court of the United States a duly 
certified transcript of the record and proceedings in the within-enti- 
tled case, together with all things concerning the same, save and 
except a copy of the bill of exceptions and motion for new trial filed 
herein by the plaintiff. 

Witness my hand and the seal of said circuit court, at Denver, in 
said district, this third day of October, A. D. 1887. 

[Seal United States Circuit Court, District of Colorado. ] 


WILLIAM A. WILLARD, Clerk. 
We accept service of copy of the within writ of error this 21st day 


of July, A. D. 1887. 
WELLS, McNEAL & TAYLOR, 


’ 


Att’ys for Everett et al. 


190 And the said citation is next hereto attached, to wit: 7 


Citation. 
191 Citation, U.S. circuit court. 
Tar UnitTepD States oF America, District of Colorado: 


The United States of America to William 8S. Everett, Greeting: 
You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington, D. C., 
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on the second Monday of Octeber next, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States for 
the district of Colorado, wherein William J. Wilson is plaintiff in 
error and you are defendant in error, to show cause, if any there be, 
why the judgment rendered against the said plaintiff in error, as in 
the said writ of error mentioned, should not be corrected and why 
speedy justice should not be done to the parties in that behalf. 
Witness the Honorable Moses Hallett, judge of the district court 
of the United States for the district of Colorado, this 20th day of 
July, in the year of our Lord one thousand eight hundred and 
rv eighty-seven. 
MOSES HALLETT, Judge. 


1913 | Endorsed :] Gen. No. 1893. Circuit court of the United 

States, district of Coloradvu. Wm. J. Wilson, plaintiff in error, 
vs. Wm. 8. Everett, defendant in error. Citation. Filed in circuit 
court of the U.S. this 26th day of July, A. D. 1887. William A. 
Willard, clerk, by F. W. Tupper, deputy clerk. Patterson & Thomas, 
attorneys for plaintiff in error. 


Proof of Service. 


Tue UNrITrEeD STates OF AMERICA, | 
-™ District of Colorado, | 


* 88° 


On this — day of , A. D. 18—, personally appeared 
before me, the subscriber, a clerk of the — court of the United States 
for the district of Colorado, and makes oath that he delivered a true 
copy of the within citation to 


Sworn to and subscribed before me this — day of ——, A. D. 18—. 


— —, Clerk, 


By 
Deputy Clerk. 


We accept copy of the within citation this 21st July, 1887. 
WELLS, McNEAL & TAYLOR, 
Att’ys for Everett et al. 


s 
192 And afterwards and on, to wit, the 19th day of September, 
A. D. 1887, came said defendant, by his attorneys aforesaid, 
and filed in said court and in said cause his precipe for a transcript 
of the record to the Supreme Court of the United States. 


15—1268 


lid WILLIAM J. WILSON VS. WILLIAM 8. EVERETT. 
And said precipe is in words and figures as follows, to wit: 


Prexcipe. 
UnItTED STaTeEs OF AMERICA, District of Colorado: 


In the Circuit Court of the Eighth Judicial Circuit in and for 
said District. 


Wa. S. Everett ef al.) 
vs. . No. 1898. 
Wa. J. WILson. j 


The clerk of said court will please prepare a transcript of the 
record in said cause for filing in the Supreme Court of the United 
States at the next term thereof, said transcript to consist of all 
pleadings and record entries, bill of exceptions, bond, writ, citation, 
and assignment of errors, and have same ready, if possible, by the 
3rd day of October, A. D. 1887, & oblige, 

Dated Sept. 19th, 1887. 

(Signed.) PATTERSON & THOMAS, 
Ait’ys for Def’t, W. J. Wilson. 


(Endorsed:) 1893. Wm. 8. Everett vs. Wm. J. Wilson. Pracipe. 
Filed Sep. 19, 1887. (S’g’d) William A. Willard, clerk. 


193 And afterwards and on the 4th day of October, A. D. 1887, 

came again the said defendant, by his attorneys, aforesaid and 
filed in said court and in said cause an assignment of errors and 
prayer fur reversal; and the said assignment and prayer is hereto 
attached, to wit: 


Assignment of Lrrors and Prayer for Reversal. 
194 UwnitTeD STATES OF AMERICA, 88: 
In the Circuit Court of the United States. 


WiLu1AM J. Witson, PI’ff in Error, 
vs. 


WitiiaM 8S. Everett, Def’t in Error. 


Comes now the above-named appellant, by Thomas M. Patterson 
and Charles 8S. Thomas, his attorneys, and says there is manifest error 
apparent upon the face of the record in the above-entitled cause in 
this— 

(1.) That the court in instructing the jury charged the jury as 
follows: 

Now, with such an arrangement as this, obviously, if it was car- 


ried out upon those terms, it was going to be a question of some im- . 


portance as to who was to wait for the deferred payments—if the 
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plaintiffs were to wait or the defendant, Mr. Wilson, and whether 
Mr. Wilson would be responsible directly to the plaintiffs for this 
money or whether he was only to stand in the relation of a sort of 
trustee for them and give them the money whenever he should get 
it from the English company; and, so far as I can see in the evi- 
dence, there is nothing very explicit upon that subject as to any 
understanding or agreement between them, unless it may be what 
occurred in Chicago in February, 1884, about the time these parties 
were coming over to look at the property. 

To which instruction by the court to the jury the appellant, by his 
attorneys, then and there duly excepted. 

(2.) That the court in instructing the jury charged the jury as 
follows: 

I think Mr. Everett says that then there was an express under- 
standing he was not only to have $50,000, which was in the under- 
standing and agreement of the parties up to that time, but that he 
was to have ten thousand more and five thousand more, making 
sixty-five thousand in all, and that this was all to be paid by Mr. 
Wilson if the contract should go on. I believe Mr. Wilson denies 
this. 

And to which instruction so given by the court to the jury appel- 

lant, by his attorneys, then and there excepted. 
195 (3.) And the court in charging the jury instructed them as 
follows: 

Now, the question is, What you can gather from all! that took place 
between them in the way of an agreementon the part of Mr. Wilson 
to pay these parties for their services; and, if so, how much and when 
was he to pay—upon the completion of these contracts after they 
were executed—some part—and, if so, how much; and more, if it 
should be received from the English company ; and, ifso, how much? 
If his liability was contingent upon receiving the money from the 
English company it must be said that he has not received it—that 
is to say, parties have paid in money only the $63,850 and some 
twenty-odd thousand dollars received from the sale of cattle, which 
is to be counted as payment, and then what was got under the sale 
of the chattel mortgage. 

To the giving of which instruction to the jury by the court ap- 
pellant, by his counsel, did then and there duly except. 

(4.) That the court in instructing the jury charged them as fol- 
lows: 

If there was another and a different sum and a larger sum to be 
paid only when it should be received from the English company in 
excess of the sum of $225,000, then he cannot be liable for that, be- 
‘ause he has not received that sum from the English company. I 
think that ought to make plain to you the grounds upon which you 
ought to proceed in arriving at a verdict in this case. If you find 
from the evidence that any sum was due to these plaintiffs upon the 
completion of this contract with this company—and by its comple- 
tion I mean when it was executed and the property was passed over, 
and so on, delivered to the English company—then the plaintiff was 
entitled to that. If there was any sum to be paid if Mr. Wilson 
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should have received $225,000 and only any such amount over that 
sum as he should receive from the English company, then he can- 
not be liable for that, because he has not yet received it. 

To the giving of which instruction appellant, by his counsel, then 
and there excepted. 

(5.) That the court overruled the motion of appellant for a new 
trial in said cause; to which action of the court in overruling said 
motion appellant, by bis attorneys, then and there duly accepted. 

(6.) That the verdict of the jury is contrary to law. 

(7.) That the verdict of the jury is contrary to the evidence and 
is not sustained and warranted by the testimony. 

(8.) That the verdict of the jury is against the great weight and 
preponderance of the testimony. 

Wherefore the plaintiff in error prays that the said judgment of 
said court be in all things reversed, annulled, and for naught held. 

By T. M. PATTERSON, 
C. 8S. THOMAS, 
Attys for Plaintiff in Error. 


196 | Endorsed :] 1895. Supreme Court of the United States. 

William J. Wilson, appellant, vs. William S. Everett, appel- 
lee. Assignment of error-. Filed Oct. 4,1887. William A. Wil- 
lard, clerk. Patterson & Thomas, attorneys for appellant. 


197 Uwnirep Srares or AMERICA, | wn 
District of Colorado, Mae 


I, William A. Willard, clerk of the circuit court of the United 
States for the district of Colorado, sitting at Denver, do hereby certify 
the above and foregoing to be a true, perfect, and complete tran- 
script and copy of the complaint, summons, demurrer, bill, and sup- 
plemental bill of particulars, answer, motion for new trial, judgment, 
bill of exceptions, bond, precipe, and all orders of court heretofore 
filed and entered of record in said court and ina certain cause lately 
in said court pending, wherein William S. Everett, survivor, was 
plaintiff and William J. Wilson was defendant, as fully and com- 
pletely as the same still remain on file and of record in my office. 

In testimony to the above I do hereunto sign my name and affix 
the seal of said court, at Denver, in said district, this fourth day of 
October, A. D. 1887. 

[Seal United States Circuit Court, District of Colorado. ] 
WILLIAM A. WILLARD, Clerk, 
By , Deputy Clerk. 


Endorsed on cover: Colorado C.C. U.S. No. 1268. William J. 
Wilson, plaintiff in error, vs. William S. Everett. Filed October 21, 
1887. 
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IN THE 


SUPREME COURT 


oF THE UNITED STATES. 


OCTOBER TERM A.D. i890. 


WILLIAM J. WILSON, 
Plaintiff in Error, Error to the Circuit Court 


J of the United States for 
WILLIAM S. EVERETT, 
Defendant in Error. 


rado. 


the District of Colo- 


STATEMENT OF THE CASE. 


This suit was commenced by the defendant in error, 
together with James M. Robinson as plaintiffs against the 
plaintiff in error as defendant, on the 28th day of January, 
A. D. 1886. It is an action onan account for services by said 
plaintiffs alleged to have been performed at the request of 


the defendant. 
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The complaint alleges that on “to-wit: the first day of 
November, A. D. 1885, the defendant became and was 
indebted to plaintiffs in the sum of $65,000 on an account 
for services by plaintiffs performed at the request of the 
defendant, at the City of Chicago, State of Illinois, and at 
the said District of Colorado, and at London, England, 
between the first day of June, 1883, and the first day of 
November, A. D. 1885, in and about the sale of certain 
lands and certain horned cattle and other personal property 
of the defendant; that defendant hath not paid the said sum 
of money nor any part thereof.” (Folios 1-3.) 

Upon motion the plaintiffs were required to file a bill 
of particulars. The first bill (folios 8-9) not being suffi- 
ciently specific, a second bill of particulars was filed, as 
follows: 

“The said services were rendered under an oral 
employment of plaintiffs by said Wilson, by which plaintiffs 
were to receive for their commissions, in the first instance, 
five thousand dollars ($5,000) and all that the property 
should sell for over two hundred and twenty-five thousand 
dollars ($225,000). This employment of the plaintiffs was 
made some time in the summer or fall of 1883 and 
reiterated and renewed in Chicago about February, 1884. 
By a subsequent arrangement the defendant agreed to pay 
plaintiffs the further sum of ten thousand dollars ($10,000). 
Plaintiffs’ services-were rendered and negotiations carried 
on, partly by letter, partly by telegram and partly orally 
through agents of the plaintiffs in London, England. The 
time consumed in such correspondence and negotiations it 
is impossible to state. The same took place at intervals 
between the time of the first employment and the con- 
clusion of the sale in the spring of 1884. Plaintiff Everett 
made one trip from Chicago to Denver in December, 1883, 
occupying about two weeks, the purpose of which was to 
confer with the defendant and settle and adjust the terms of 
an agreement to be executed by defendant, and to be sub- 
mitted to the proposed purchaser. Plaintiff Everett and 


ome Gomme 
Plaintiff Robinson both made another trip to Denver in 
February, 1884, remaining three weeks or thereabouts. 
There were oral negotiations had between plaintiffs and the 
agents of the purchaser, both in Chicago and in the State of 
Colorado These extended over several weeks. The num- 
ber of hours or days consumed, or the number of hours or 
days consumed in the negotiations in London, cannot be 
stated. 
(Folios 10-12.) 

To the complaint and bill of particulars defendant filed 
general and specific denials. (Folios 14-15.) 

On the 15th day of January, A. D. 1887, the death of 
the plaintiff, Robinson, was suggested, whereupon the 
following order was made : 

“ At this day comes the said plaintiff, William S. Ever- 
ett, by R. T. McNeal, Esq., his attorney, and suggests to 
the Court here that since the last term of the court the said 
plaintiff, James M. Robinson, hath departed this life, 
whereby this action hath abated as to him, the said James 
M. Robinson.” 

And the defendant in error, William S. Everett, was 
therupon permitted to continue the prosecution of the said 
suit in his own behalf. (Folio 15.) 

Upon the 18th day of January, A. D. 1887, a jury was 
empanelled to try the issues—(folios 16-17)—and upon the 
21st day of January returned their verdict in favor of the 
plaintiff for the sum of ten thousand dollars ($10,000.) 
(Folio 19.) 

Upon the 25th day of January, A. D. 1887, plaintiff in 
error filed his motion for a new trial in said cause, which 


said motion was overruled, and judgment was rendered for 
Everett in the sum of ten thousand dollars ($10,000) 
and costs, upon May 3, A, D. 1887. (Folios 20 to 23, 
inclusive. ) 

After the verdict was returned, upon the request of the 
plaintiff, Everett, the Court directed the jury to answer the 
following interrogatory : 
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“Did you include in your verdict the plaintiffs’ claim 
for any excess over the sum of $225,000 denominated in 
the evidence the surplus or profits ?” 

And which said interrogatory, through the foreman, 
was answered as follows: 

“Our understanding is that Mr. Wilson never received 
anything in excess of $225,000.” 

And the Court ordered the said question and answer 
to be entered of record in connection with the verdict of 
the jury. (Folios* 19-20.) 

' Time was given to file a bill of exceptions. The as- 
signment of errors made by the plaintiff in error for con- 
sideration by this honorable Court is as follows : 


ASSIGNMENT OF ER&ORS. 

1. That the Court in instructing the jury charged the 
jury as follows: 

“ Now, with such an arrangement as this, obviously, if 
it was carried out upon those terms, it was going to be a 
question of some importance as to who was to wait for the 
deferred payments—if the plaintiffs were to. wait or the 
defendant, Mr. Wilson, and whether Mr. Wilson weuld be 
responsible directly to the plaintiffs for this money, or 
whether he was only to stand in the relation of a sort of 
trustee for them and give them the money whenever he 
should get it from the English company; and, so far as I 
can see in the evidence, there is nothing very explicit upon 
that subject as to any understanding or agreement between 
them, unless it may be what occurred in Chicago in Feb- 
ruary, 1884, about the time these parties were coming over 
to look at the property. 

“To which instruction by the court to the jury the 
appeilant, by his attorneys, then and there duly excepted.” 

2. That the Court in instructing the jury charged the 
jury as follows: 

“Tthink Mr. Everett says that then there was an 
express understanding that he was not only to have $50,000, 
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which was in the understanding and agreement of the 
varties up to that time, but that he was to have $10,000 
more and $5,000 more, making $65,000 in all, and that this 
was all to be paid by Mr. Wilson if the contract should go 
on. I believe Mr. Wilson dentes this 

“And to which instruction so given by the Court to 


by his attorney, then and there excepted.” 


the jury appellant, 
3. And the Court in charging the jury instructed 
them as follows: 
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that took place between them in the way of an agreement 


the question is, what you can gather from all 


on the part of Mr. Wilson to pay these parties for their 


services; and, if so, how much and when was he to pay— 


upon the completion of th contracts after they were 
executed—some part ~—and, if so, how much; and more, if 
it should be received from the English company ; and, if so, 


how much? If his liability was contingent upon receiving 


the money from the English company it must be said that 


he has not received it—that is to say, parties have paid in 
money only the $63,850 and some twenty odd thousand 
dollars received from the sal of cattle, which is to be 


counted as payment, and then what was got under the sale 
of the chattel mortgage. 

“To the giving of which instruction to the jury by the 
Court appellant, by his counsel, did then and there duly 
except. 

4. That the Court in instructing the jury charged them 
as follows: 

“If there was another and different sum and a larger 
sum to be paid only when it should be received from the 
English company, in excess of the sum of $225,000, then 
he cannot be liable for that, because he has not received 
that sum from the English company. I think that ought to 
make plain to you the grounds upon which you ought to 
proceed in arriving at a verdict in this case. If you find 
from the evidence that any sum was due to these plaintiffs 
upon the completion of this contract with this company— 
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and by its completion I mean when it was executed and the 
property was passed over, and so on, delivered to the 
English company—then the plaintiff was entitled to that. 
If there was any sum to be paid if Mr. Wilson should have 
received $225,000, and only any such amount over that sum 
as he should receive from the English company, then he 
cannot be liable for that, because he has not yet received it. 

“To the giving of which instruction appellant, by his 
counsel, then and there excepted.” 

“5. That the Court overruled the motion of appellant 
for a new trial in said cause; to which action of the Court 
in overruling said motion appellant, by his attorneys, then 
and there duly excepted.” 

“6. That the verdict of the jury is contrary to law,” 

“7, That the verdict of the jury is contrary to the 
evidence and is not sustained and warranted by the testi- 
mony.” 

“8. That the verdict of the jury is against the great 
weight and preponderence of the testimony.” 

‘Wherefore the plaintiff in error prays that the said 
judgment of said court be in all things reversed, annulled, 
and for naught held.” 

(Folios 194 to 196 inclusive.) 

The contention of the plaintiff in error is, that the 
defendant in error should not have recovered more than the 
sum of $5,000, and that the sum allowed to him by the jury 
over $5,000 was because of the erroneous instructions by 
the Court, as set forth in the assignment of errors; and the 
whole argument herein will be based upon that proposition. 


The discussion will necessarily embrace the assign- 
ments setting forth the instructions complained of, together 
with the sixth, seventh and eighth assignments, which in 
substance are, that the verdict of the jury is contrary to the 
law and the evidence, and is not sustained or warranted by 
the testimony. 
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THE TESTIMONY. 


The evidence of the defendant in error, William S. 
Everett, was in substance as follows: 

That he resided in Chicago, That he became 
acquainted with Mr. Wilson in 1883, Wilson being brought 
to him by the deceased, Robinson. That prior to meeting 
Wilson, Everett and Robinson had been attempting to sell 
some cattle ranch property in England, but because of mis- 
representations their efforts in that direction were unavail- 
ing. That they met Wilson about this time, and as he had 
a ranch which practically filled the desires of those with 
whom they had been negotiating in England, they com- 
menced negotiations with Wilson for his property. As a 
result of their negotiations Wilson at that time signed two 
agreements, one of which was for the especial benefit of 
Everett and Robinson, and was intended to show precisely 
what their rights were in the sale if they should effect one 
to the English parties, and the other was intended for use 
by Everett and Robinson in London in their attempt to 
dispose of Wilson’s property. The agreement personal to 
Everett and Robinson ts as follows: 


EXHIBIT “A.” 


“Cuicaco, Aug. 17, 83. 

“I hereby agree to sell to William S. Everett and J. 
M. Robinson, or their nominees, the ranch known as Circle 
Ranch, located on Republican river at a point where the States 
of Colorado, Kansas and Nebraska join, at and for the sum 
of two hundred and thirty thousand dollars ($230,000), less 
five thousand dollars ($5,000) allowed said Everett and 
Robinson for commissions, said sale to embrace said ranch 
with cattle and horses and everything that thereto belongs, 
and the said parties to have the refusal of said property for 
sixty days from this date, and such longer time as may be 
necessary to close said sale, provided that within said sixty 
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days there is a fair prospect of a sale being made satisfac- 
tory to me. (Signed) W. J. WILSON.” 
(Folios 30-31.) 


ry 


The other agreement signed by Wilson is found at 
folios 32 to 35 inclusive, and is as follows: 


EXHIBIT “B 

“Memorandum of agreement made this 17th day of 

August, A. D. 1883, between William J. Wilson of Denver, 
Colorado, U.S. A., and William S. Everett, attorney at law, 
of Chicago, Illinois, U. S. A., as the duly authorized agent 
to negotiate a sale of the property herein described, for and 
on behalf of the said William J. Wilson, represented here- 
inafter as the guarantor of the first part, and Thomas Fison 
Smith of 54% Old Broad street, E. C, London, England, 
as trustee for and on behalf of a limited company proposed 
to be formed and registered under the name of the “New 
United States Cattle Ranch Company, Limited,” herein 
known as the purchaser of the second part, and Arthur 
Robert Martin of 63 Queen Victoria street, and John Pot- 
ter Wilkes of 54% Old Broad street, and Louis Edward 
Potter Wilkes of same number, all of London, England, of 
the third part. 

“1. The said agent and guarantor agree to sell the 
ranch known as ‘ Circle Ranch,’ located on the Republican 
river and several of its tributaries in the States of Colorado, 
Kansas and Nebraska, at a point where the three States 
join in the northeast of Colorado, U.S. A. 

“2. The said ranch contains one hundred and thirty- 
five (135) square miles of good pasture land, all fenced with 
a fence of good solid wood posts and three wires (barbed), 
and the entrances with iron gates. 

“3. This ranch contains nine miles of frontage on the 
Republican river and fifteen (15) miles back from said river, 
through which flow several tributaries to said river, the 
land along the said river and streams (tributaries) all being 


held in freehold title from the Government of the United 


States of America. 
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thereon or connected th with under the brand of said 
cattle ranch, which the books sh to be about nine thous- 
and (9,000), more or less, which herd is well graded American 
stock. free from lexas or Span! ree, and wht 


has thirty tull-blooded Durham bulls, and one hundred and 
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of harness; also two mowing machines and patented horse 
hay-rakes. 

“5. The guarantor makes the following statement of 
facts, which shall form part of this agreement on his part, 
to-wit: 

“A. That in connection with this ranch and outside 
of that part under fence there is a pasture range of not less 
than thirty miles in extent in every direction, except on the 
south side, which is one hundred and fifty (150) miles or 
thereabouts, which range has been used by the owners of 
this ranch for seventeen years, and is now used as pasture 
land for the present herd hereinafter referred to, 

“B. That said range and ranch are well watered, well 
sheltered, and covered with gramma, buffalo, blue-stem, and 
bunch grasses, and furnishes good pasture the year round. 

“C. That said cattle have never been infected with 
disease of any sort, the cattle always being in a perfectly 
healthy condition. 

“D. The cattle sold from this range in the year A. D. 
1882, amounted to ninety-six thousand dollars ($96,000), 
,300 pounds each. 
That the range, outside of that portion enclosed 
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and that many of them weighed ove: 
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by fence before referred to, will pasture over 20,000 head of 
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cattle without interfering with neighboring ranches or using 
that portion now under fence, 


“F. The land along the streams and river is covered 
with timber. 
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“G. No cattle have been sold this year, and one thous- 
and head (1,000) or thereabouts are now ready for market 
and will be reserved for the purcha 

“6. This ranch has been owned and operated by the 
present owner, the said William J. Wilson, for the past six 
years, and the business has been managed by men of exper- 
ience, who have kept books of record of number of cows, 
bulls, calves dropped each year, and cattle sold. The cattle 
will be sold and all pertaining to this ranch upon inspection 
thereof by the purchaser and an actual count of horses, 
cattle, and an inventory of all property thereunto belonging. 
“7. A good title will be given to the purchaser for 
all realty and all cattle, horses and other property connected 
with and belonging to this ranch, and possession thereto 
upon satisfactory completion if sale and purchase under this 
agreement at and for the consideration of two hundred and 


the United States, one-half of which sum of $275,000 shall 


be cash and the remaining one-half, or one hundred and 


seventy-five thousand dollars ( $275,000 ), lawful money of 


thirty-seven thousand five hundred dollars ($137,500), in 
one year from the date of purchase, to be secured by mort- 


gage on said range at seven per cent. (7 r cent.) interest. 
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“8. It is also agreed that Edwin Wilson, an experi- 
enced cattle raiser, will, if desired by the purchaser, give 
one or more years’ time in the management of the ranch at 
a reasonable price; that the guarantor and vendor, William 
J. Wilson, will at any time render such assistance as may 
be necessary to the successful management of the business 
of this ranch for the benefit of the purchaser, to wit: giving 
advice and directing how its business should be conducted. 

“go. The property and title of William J. Wilson, the 
owner and vendor of this ranch, may be examined by an 
agent on behalf of the company at any time prior to the 
completion of the purchase, and the vendor shall give all 
facilities for that purpose. 
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“1o. The Burlington and Missouri Railroad runs 
direct from Chicago through this ranch and has a station 
at or near the centre of the inclosure, as before mentioned. 

“11. There is telegraphic communication within one 
hour of London, England. 

“12. The climate is healthy for man and beast. 

“13. The above statements made by the guarantor have 
been made in good faith, and facts therein stated, which, if 
upon inspection of the property herein mentioned and 
described are found to be not as represented, it is agreed 
that they shall be made good and correct by such deduc- 
tions as shall be just and fair. 

“14. All deeds of conveyance for the real estate 
herein mentioned or bills of sale for personal property shall 
be signed by William J. Wilson on his own behalf, and all 
moneys paid as the purchase price of this property shall be 
paid to said William J Wilson at the City National Bank, 
Denver, Colorado, U. S. A 


( Signed ) W. J. WILSON.” 


Both agreements were executed by Wilson on the 
same day. It will be observed by the terms of the first 
acreement Wilson is to sell to Everett and Robinson his 
ranch and other property for the sum of $230,000, less 
$5,000 allowed said Everett and Robinson for commissions, 
while, by the terms of the second agreement, the said 
Wilson agrees to sell to Thomas Fison Smith, of London, 
as trustee, for and in behalf of a company proposed to be 
formed under the laws of Great Britian in the name of the 
“ New United States Cattle Ranch Company, Limited,” for 
the sum of $275,000, one-half to be cash and one-half in 
one year from the date of purchase. 

The testimony of Mr. Everett discloses that this second 
agreement was made by Wilson to enable Everett and 
Robinson to sell his property for $275,000, if they could, 
out of which he was to receive the sum of $230,000, less 


$5,000 commission, In other words, Mr. Wilson was to 
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sell his property to Everett and Robinson at any time within 
the sixty days from the date of the agreement for the sum 
of $230,000; in the meantime they were to attempt a sale 
of it to the English parties for $275,000. If they made the 
purchase from Wilson he was to pay them $5,000 as com- 
missions out of the Ss? 20 OOO and ¢ y were to have of the wee 
purchase price from th Enelish company the difference 
between the § » 30,000 and the §275,000, or $45,000, making 
a total of $50,000; but while the $5,000 were to be paid as 
commiss ons by Wilson, the 45,0 vere To be received by 
Everett and Robinson from the English purchasers and be 
theirs, Wilson in no manner becoming responsible for the 
payment of that sum unless it was first actually paid to 
him, but Everett and Robinson, as the agents of Wilson, 
were given the right to negotiate the sale of the property to 
the English parties for the larger sum mentioned. Out of 
that sum they were to pay to Wilson $230,000, and Wilson 
pay them back the $5,000 commissions 
The following qui stion prop yunded to Mr Everett by “— 
his counsel and his answer will show clearly what the 
understanding was at that time: 
“Q. This (exhibit b) bears the same date as the first 
one read, specifying that the purchase price was $230,000; 
in this the purchase price is specified at $275,000. What 
explanation can you give of that; what is the occasion of 
this $275, OO being specified ? 
“A. Mr. Wilson declined to pay such commission, as 
we believed we should have, but insisted upon us making ; 


whatever we wished over and above his price as a profit, 
and said all that he wanted was $225,000, and we might 
make whatever we saw proper; he would aid us in doing 
it; his property was put very low so we might; he repre- 
sented he believed he had 9,000 head of cattle—he guaran- 
teed 6,000; we could with safety put a very large profit on 
them if we wanted to, and we suggested $50,000; he 


, 
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acquiesced in it; not only said we might make that amount, 
but might make a million if we could: he would not 
object.” (Folio 36.) 
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The testimony of Everett further shows that with these 
agreements they attempted to negotiate the English sale; 
they succeeded, but not upon the terms mentioned in the 
Wilson agreements, and the English parties prepared con- 
tracts and returned them to the United States which they 
desired Wilson to sign. 

The memorandum returned by the English parties is 
between William J. Wilson, called the vendor, William S. 
Everett, called the guarantor, and [Thomas Fison Smith, for 
and on behalf of a limited company proposed to be regis- 
tered as the purchaser, and Arthur Robert Martin, John 
Potter Wilkes and Louis Edward Potter Wilkes. of the 
fourth part. By this memorandum the purchase money 
was fixed at the sum of $410,000, payable $292,000 in cash ; 
as to $117,400, it was to be paid in fully paid up ordinary 
shares of said company; of the cash price $68,850 was to 
be paid within two months of the signing of the agreement 
by Wilson, and the remaining cash was to be paid as stipu- 
lated in the agreement 

This agreement was formally signed by Wilson, but 
not until it had been materially modified, However, the 
purchase price fixed in the agreement remained the same, 
but some different times and terms of payment were made. 
This agreement is found from folios 37 to 48 inclusive. 

This latter agreement is but a modification of Exhibit 
“B” and in no manner changes the terms in Exhibit “ A.’ 

However, Exhibit “A” was abrogated at the time 
Wilson signed the London memorandum, as is evidenced 
by the agreement executed between Everett and Wilson, 
December 15th, 1883, (folio 62) which said agreement is 
as follows: 

EXHIBIT “ D.’ 
DENVFR, CoLo, Dec, 15, 1883. 

WHEREAS, a certain contract or contracts have hereto- 
fore been entered into between William J. Wilson, of 
Denver, Colorado, of the one part, and William 5S. Everett 


and J. M. Robinson, Esgqs., 


them, of the other part, for 


horse and cattle, belonging to said 


WHEREAS. 


the said Wilson, as vendor, and 
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and guarantor of the said Wilson, 


and cattle to the New U.S C 
don, England, and which last c 
and prior contracts in which the 
Robinson or either of them 
Now, therefore, a!l cont 


or other liabilities heretofore ent 
names of said Ey ind R 
appear are cancelled and he 


Wilson is hereby released 
said Everett and Robinson to be 
amount above said 
to 
be in having par 


sum ¢s may 
the advantage said William 
ties 
under and by virtue 
May agree upon. 
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This action left the agreement n Wilson upon 
the one part and E\ t and Robinson upon the other as 
to the compensation to be paid th tter in parol, except 
that the promise to pay the $5,000 commissions was main- 


tained in writing by the terms ot 


addition, that a reasonable amou 
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In addition to the written contracts hereinbefore refer- 
red to, Plaintiff Everett maintained that on the second day 
of February, 1884, it bei ifter the contract with the 
English parties was signed by Mr. Wilson, Wilson entered 
contract with him to pay him the sum of 
$10,000 additional, provided he would come to Denver 
from Chicago with the En h parties to assist him in 
negotiating the sale mentioned in the contract he had 


ned. His testimony upon that subject is as 


“QO. Were there any negotiations or further transac- 
tions that took place between you Pr 

“A. Atthe time this cont: was signed you just 
read to the jury that was the third contract signed by Mr. 
Wilson, the first one to Robinson and myself for two 
hundred and twenty-five thousand dollars, and then one 
signed at the same time, that had been sent to Europe, for 
two hundred and seventy-five thousand dollars, and this 
one of four hundred and ten thousand dollars. Shortly 
after this third contract had been signed and ready to be 
delivered to me, Mr. Wilson presented a little stipulation in 
Mr. Patterson's office, which | sned, and which I under- 
stood then and understand now, was intended to cut off any 
further operations or negotiations on the prior contract, and 
to confine whatever Ope rations we m! ‘ht have in the future 
to this third contract, the one you just read. 


“TI did not understand it then: don’t know from the 


’ 


language of it that it was intended to affect our brokerage 


or profits—our commission; indeed, Mr.. Wilson said at 
that time it would not; then, when Mr. Wilson appeared in 
the office, in February, I told him about these parties com- 
ing. I wanted him to sign a contract which would fix what 
we had before agreed upon as our share of the profits and 
commissions—as I held, that contract cut off all former 
contracts—give us a commission, but he declined to do 
that; he said he would not sign any paper whatever with- 
out consulting his attorneys, and I either gave him a written 


— io 


letter or sent it to him, I don’t just remember which, and 
my relations with Mr. Patterson had been very pleasant in 
the work we had been doing. I addressed him a full letter 
stating my position in the matter, so that he might have a 
full understanding from both parties. I received a letter 
from Mr. Patterson in reply, which is here, entertaining 
about the same idea I had of that contract, which I still 
entertain. Mr. Wilson insisted upon myself and Mr. Rob- 
inson accompanying the English gentlemen to Denver. | 
did not think it necessary for myself to come out; indeed | 
was engaged in my profession. I could not very well leave 
the office at that time, not without some loss. I thought 
Mr. Robinson would be sufficient. I felt it was nothing but 
to see the matter closed up and felt satisfied that he would 
pay over and give obligations which would be satisfactory 
for the amount he had agreed to pay us, but he insisted on 
my coming, and he said he would give $10,000 additional 
if I would come out and close up the sale. I asked him, 
then, if he would put that in writing, and I asked him if he 
meant $10,000 in addition to the $5,000 commission and 
in addition to the $50,000 profits we had in the sale; he 
said, yes. He said he would even do better than that; he 
said he would divide whatever he would make in the sale 
over and above that. I did not understand what that meant 
exactly, and so asked him to explain what difficulties 
there were in the way; whether he could not carry out the 
terms of his contract. He said yes, but he said that they 
might, may be want the cattle counted, and the cattle 
could not be counted for two or three months under the 
laws or rules of the Cattle Association, or something or 
other, but he wanted the sale closed up then, and I said that 
he had obligated himself to give a bond, and he had 
obligated to come to a matter of the time, and I thought the 
matter could be carried out, but he insisted on my coming 
out, and as an additional inducement after offering the ten 
thousand and the five thousand and the fifty thousand, he 
says: Mr. Everett, I will give you a fine pair of carriage 
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/ 
horses if you will come out in addition to that. I didn’t 
object to the carriage horses; | didn’t know but the gen- 
tlemen,—I came out; I never got the carriage horses and 
never got a cent of my expenses. (Folios 48-50.) 


—" 


This is the only additional itract or agreement upon 
which Everett based his claim for any sum of money over 
and above the $5,000 comm: ns and the sum of money 
which he was to receive over $230,000 of the price for 
which the property might be sold 

Plaintiff in error denies that any such contract was 
made, his version of the talk in Chicago being as found in 
his testimony from folios 132 to 134: 

“Q). State to the jury in what connection, if any, the 
sum of $10,000 was ever raised between you ?” 
“A. It was raised in Chicago when we made this first 
trade in regard to range delivery. They spoke of having 
the parties receive the cattle We debated that subject 
some time. It was common in delivering cattle; it had 
been done by a great many. The cattle were received 
range delivery and it was very profitable, as the cattlemen 
all know, and I said to these men that I doubted very 
much if they could get the parties to receive the cattle 
ge delivery, for people who had that much money to 


invest were careful about investing, and would not buy 


ral 


something without seeing it; but Mr. Everett insisted that 
he would have the parties receive the cattle range delivery, 
repeated it a great many times in my presence, and I told 
him if he did I would allow him $10,000 for having them 
receive the cattle range delivery ; that was the only connec- 
tion I ever heard of any other commissions in any other 
way. 

When Mr. Everett was cross-examined he scarcely 
denied the terms of the ten thousand dollars agreement as 
stated by Mr. Wilson, his cross-examination upon that 
subject being as follows: 

“Q. Did you in any conversation with me ever make 
any statement to me that Mr. Wilson had ever agreed to 
give you $10,000? © 
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“ A. I don’t know that I did.” 

“©. Did you say anything to Mr. Wilson about that 
$10,000 after you came to Denver?’ 

“A. Yes, sir;-Mr. Robinson and myself both spoke.” 


§ ; 


“QO. Let me ask you if the $10,000 you referred to— 


did it not grow out of this? Mr. Wilson was very anxious 
to have the cattle accepted range delivery and he wanted 
you to use your influence to get the cattle accepted range 
delivery, so that he would not be put to the expense and 
trouble of gathering the cattle. Did not he estimate the 
cost of o athe ring the cattle at $10,000, and did he not Say 
to you, if you can induce the English people to receive 
these cattle range delivery, and not put me to the expense 
of delivering-—gathering them up—lI would just as soon pay 
you the amount it would cost, which would be about 
$10,000, as to pay the money to them. Was not that—” 
“A. What you say was in part as I recollect it, but 
he said to me that he wanted a range delivery at that time; 
that he feared they would want a count at that time, which 
was early in the spring—in February or March—and that 
he could not have a round-up until May or June—May, I 
think he said—and he wanted the matter closed before that 


time, but he said to me that a delivery at that time would 


cost him $20,000 or $25,000, and he said he would be will- 
ing to divide it.” 

%: ). In talking to you about the SIO,000 Was not the 
particular thing you were to do, after you came to Denver, 
to use your influence to get a range delivery from the Eng- 
lish people; was not that what you came to Denver for?” 

“A. That is not my recollection of it. 

“QO. Do you say it is not?” — 

“A. [am only speaking from my recollection.” 

“Q. You won't speak any more positively?” 


i 
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“Q. Mr. Wilson did speak to you in Chicago about a 
range delivery?” 


“A. He did, sir: that it would cost him $20,000 or 


‘QO. Was not this $10 be paid to you if you 


2 , : : 
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parties to receive thes ittle rat delivery? 


“ A. There was somethin; f that kind said, I admit: 
he said that if 1 would come and the sale would go through 
he would five me S10,00 

. (). And with range del 

“A. That is not my understanding. 

ef You would not swear positiv ely that was not the 
fact?”’ 

“ A. My best recollection is it was not.” 


(Folios /O-7 3.) 


While there is a great deal of other testimony in the 
record, the foregoing statement covers the real matters in 
issue upon the trial. 

The testimony further shows that of the entire purchase 
price Mr. Wilson received something less than $70,000; 
that the notes which the English parties executed for the 
deferred payments were not paid at maturity and Mr. 
Wilson was compelled to foreclose the chattel mortgage 
given to secure the notes; and that the sum received by him 
from all sources, including the cash money paid when the 


contract was completed, did not amount to the sum of 


The testimony of Mr. Everett cannot be read without 
a clear conviction resulting that except the sum of $5,000 
commissions he was to receive no additional sum until after 
Mr. Wilson had received the $225,000. Indeed the Court 
in charging the jury so asserted the result of all the testi- 
mony. That being true, it is inevitable that Everett should 
have recovered but the sum of $5,000, and if there was 


enough in the testimony to sustain the claim of Everett for 


$10,000 additional, ther it must 
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instructions of the Court assigned as error, that the jury 


were left to determine whether or not Everett was entitled 
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to a judgment for that excess, or whether or not it was as 
claimed by Wilson; and as all of the papers executed 
show, and as the testimony of Everett and his witnesses 
also show that Everett and Robinson were to be entitled to 
the excess over $230,000 only after Wilson had received 
that sum. The Court should have instructed the jury in 
terms that, so far as the surplus of the purchase price over 
$230,000 was concerned, Everett was entitled to recover no 
portion of it in that action, for the reason that it was clearly 
shown by the testimony the $225,000 had never been 
received-by him. 

Upon what basis can the verdict of $10,000 stand? If 
the jury detergiine the contention as the Court stated in its 
instructions Everett claimed it, then the verdict ex necesst- 
tate must have been for at least six times the sum allowed. 
It follows that the jury must have concluded that Wilson’s 
statements, so far as the right of Everett to the surplus was 
concerned, were true 

Everett was entitled to a verdict for the sum of five 
thousand dollars, as that is the sum fixed by all the 
agreements as the commission Everett and Robinson were 
to receive for effecting the sale. If they were entitled to 
receive any additional sum that sum must have been 
$10,000, upon the agreement asserted by Everett to have 
been made in February, 1884 

Each sum claimed by the plaintiff was upon an express 
contract for such specific sum. Plaintiff in error does not 
take issue with the sams claimed upon these agreements by 
Everett. He said that as to the five thousand dollars com- 
missions, he was entitled to receive it. He says as to the 
$10,000, no such contract was ever made as asserted by 
Everett upon his examination in chief; that he never 
agreed to pay Everett any sum for coming to Denver to 
assist in: perfecting the sale, but that he did agree to pay 
him $10,000 if he would come to Denver and succeeded in 
inducing the purchasers to accept the cattle range delivery. 
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The cattle were not accepted range delivery. There 
is no dispute between them so far as the $10,000 is con- 
cerned, as to amount. If there was any agreement which 
entitled plaintiffs to recover, it was for the sum of $10,000; 
hence the jury could not have regarded the alleged agree- 
ment concerning the $10,000 as having been maintained by 
Everett, Then where did they find evidence of any kind 
to justify them in adding the sum of $5,000 to the $5,000 
commission which Wilson admitted he agreed to pay? It 
could not have been in the surplus over the $230,000, for 
that was a fixed and determinate sum by the third contract, 
and would have amounted to more than ten times the 
$5,000 which the jury added to the commission. 

It must be apparent to the Court that by this verdict 
the jury, without testimony and without right, added five 
thousand dollars to the only sum which the plaintiff was 
entitled to recover. We respectfully submit to this honor- 
able Court, 


First: That the instructions given by the Court as set 
forth in the assignments of error were erroneous, 

Second: That the verdict of the jury was contrary to 
the evidence and not warranted or sustained by the evidence, 
and that it was in disregard of the facts proven by the 
testimony. 

For these resons we respectfully pray this honorable 
Court that the judgment of the Court below should be 
reversed and the case remanded for further proceedings. 

T. M. PATTERSON, 
C. S. THOMAS, 
Atty’s for Plaintiff in Error. 
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BRIEF OF DEFENDANT IN ERROR. 


STATEMENT OF THE CASE, 


This action was originally instituted by defendant in error 
ana J. M. Robinson, of Chicago, Illinois, against William 
J. Wilson, of Colorado. Mr. Robinson having subsequently 
died, the suit was prosecuted to judgment by William S. 
Everett, survivor and sole plaintiff. The complaint sets 
out simply an alleged indebtedness on the part of Wilson 
in the sum of: sixty-five thousand dollars for services per- 
formed at his request, in various places, between June, 1883, 
and November, 1885, in and about the sale of certain lands 


and cattle of defendant (Rec., p.1). There were afterwards 
filed bills of particulars (Rec., pp. 5 and 6), by which the 
grounds of the claim are definitely stated to be that it was 
agreed that plaintifis were to receive a commission in the first 
instance of $5,000 and all in excess of $225,000 for which 
they might sell the property, and that by a later agreement 
they were to receive the further sum of $10,000 for special 
services in going to Denver and assisting in consummating 
the sale. The answer is a general and specific denial. 

At the trial there was no issue or question made as to the 
fact that Everett and Robinson had been employed by 
Wilson to sell his ranch and stock, or that they, after corre- 
spondence, negotiation, travel, and expense, found a pur- 
chaser for the property ; nor was it denied that the property 
had been sold and delivered to such purchaser at an accept- 
able price. The only contention was as to what compensa- 
tion they were to receive. The evidence on the part of 
plaintiff tended to prove that Wilson’s price for his property 
was $225,000, and that he was willing to pay absolutely no 
more than $5,000 commissions; but it was finally agreed 
that Everett and Robinson might have as their compensa- 
tion, in addition to the $5,000, the excess over $225,000 for 
which tney might sell the property, and that after consider- 
able delay and failure to agree on the details of the sale to 
parties in England, with whom f£verett and Robinson were 
negotiating, some of whom were about to Visit this country 
and inspect the property, it was further agreed that if Everett 
and Robinson would accompany said parties to Colorado 
and consummate the sale the further sum of $10,000 should 
be paid as commissions. ‘The promise to pay $5,000 abso- 
lutely seems not to be denied by Wilson, nor can it be fairly 
said that he denies that Everett and Robinson were entitled 
to the excess over $225,000 for which the property should 
be sold. His evidence tends to show, however, that he was 
not to pay this excess till he should receive it, and that he had 
not, in fact, received it or any part of it at the time this suit was 
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instituted. As to the further sum of $10,000, his evidence 
tends to prove that he promised or offered that only on con- 
dition that Everett and Robinson should induce the pur- 
chasers to accept the cattle range delivery—without actually 
counting them—and it is not claimed there was such de- 
livery, nor was there any attempt to secure it. 

Everett and Robinson very early in the negotiations sent 
to the English parties a proposed written contract to sell the 
property for $275,000. This was not signed, but a substitute 
was sent over by the promoters there accepting the price of 
$275,000 to Wilson, but adding $135,000 to the gross price, 
making it $410,000, $117,400 of which were to go to the pro- 
moters for their services, to be paid in the stock of the com- 
pany to be formed,and $17,600 were to be paid to certain other 
parties in England for their services, leaving $275,000 as the 
price to be received by Wilson. This particular contract 
was not signed, but in December, 1883, Everett went to 
Denver, and he and Wilson, after considerable negotiations, 
agreed upon a contract of sale on these precise terms 
as to price and its distribution, but differing in some 
other details, and this contract (Rec., p.32-37) was signed 
by Wilson and Everett as his guarantor, and sent to 
the English parties. Shortly after receiving this some 
of the English parties came to this country and went 
to Colorado, accompanied by Everett and Robinson, and 
after some further changes in the contract, none of them 
affecting the rights of Everett and Robinson in any way, 
it was executed by all parties, and the property was, 
in April, 1884, transferred to the purchasers. In the 
summer or autumn of the following year Wilson, for an 
alleged default of the English company, took possession 
of the property under a mortgage given him to secure de- 
ferred payments, and disposed of it all except a part of the 
lands, receiving from the sale and previous payments, as he 
claimed, only $180,000 to $190,000 of the $225,000, which 
be claimed should have been first received before any liabil- 
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ity to Everett and Robinson could attach on account of 
the excess or surplus. This statement, we apprehend, will 
enable the court to determine the matters in controversy 
between the parties and tried by the jury and the propriety 
of any direction given them by the court. 

A verdict was returned in favor of plaintiff for $10,000, 
upon which a judgment was entered, to reverse which de- 
fendant brings this record here. 


ARGU MENT. 


[tis always embarrassing to attempt to anticipate and 
meet what may be contended for by an antagonist in a law- 
suit, but it is especially so in this case, for the reason that 
we cannot surmise what legal or plausible objection can be 
urged in this Court under any one of the four assignments 
of error to be found in the record (pp. 114-16). There are 
other errors assigned, but we do not suppose this Court is 
expected to consider them, and we shall therefore not dis- 
cuss them. 

It is a notable fact that the record discloses no objection 
or exception to any ruling of the trial court in receiving or 
excluding testimony, nor is there any complaint made that 
the court refused to grant any prayer by plaintiff in error 
for a specific direction to the jury. 


lst. The first alleged error is that the court erred in that 
part of his direction which tells the jury: 


“Now, with such an agreement as this, if it was carried 
out upon those terms, it was going to be a question of some 
importance as to who was to wait for the deferred payments— 
if the plaintiffs are to wait or the defendant, Mr. Wilson— 
and whether Mr. Wilson would be responsible directly to 
the plaintiffs for this money, or whether he was only to stand 
in the relation of a sort of trustee for them and give them 
the money whenever he should get it from the English 
company; and so far as I can see in the evidence there was 
nothing very explicit upon that subject, as to any under- 
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standing or agreement between them, unless it may be what 


occurred in Chicago in February, 1884, about the time 
these parties were coming over to look at the property.” 


At the time alluded to Everett asked Wilson to sign 
a written memorandum (Rec., p. 39) to the effect that the 
$50,000 in the contract in excess of $225,000 was not his, 
but for Everett and Robinson, which Wilson declined to 
sign without his counsel’s advice, because he thought there 
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might be “something technical in it.” Wilson’s testimony 
was that he understood he was not to pay over this excess 
till he actually received it. Everett and his son testified 
that that was not their understanding, and claimed that 
this, like the other measures or items of compensa- 
tion, was payable when the sale was consummated. The 
direction complained of contains no proposition of law what- 
ever and merely calls the jury’s attention to the matter of 
fact in controversy and the absence of anything very explicit 
or satisfactory in evidence on the subject. ‘The direction 
could not have misled the jury to the prejudice of plaintiff 
in error, for it is not only manifest from the amount of the 
verdict that they did not allow plaintiff’s claim for this 
$50,000, but the record shows that when questioned in open 
court, under the direction of the court, as to whether they 
included in their verdict the claim for $50,000, they an- 
swered, “Our understanding is Mr. Wilson never received 
anything in excess of $225,000” (p. 12). This clearly in- 
dicates Wilson’s testimony as to his understanding was 
accepted by the jury. Furthermore,in the concluding sen- 
tence of that portion of the charge which is the basis of the 
third and fourth assignment of error the court, in effect, 
directs the jury that if they find the $50,000 was only to be 
paid by Wilson after he had received it in excess of $225,000, 
he could not recover that, because he had not recetved it. 
We submit, therefore, not only that there is no vice in the 
direction first assigned as erroneous, but if there were, it is 
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manifest it did not prejudice plaintiff in error, because the 
whole of that part of the claim discussed in it was disal- 
lowed by the jury, under the direction of the court, in an- 
other part of the charge, that if they should find Wilson 
was to pay it only after receiving it, he was not liable for it. 


2d. The next alleged error, as set out in the second assign- 
ment, is that the court said to the jury: 

“T think Mr. Everett says that then there was an express 
understanding he was not only to *have $50,000, which was 
the understanding and agreement of the parties up to that 
time, but that he was to have ten thousand more and five 
thousand more, making sixtv-five thousand in all, and that 
was all to be paid by Mr. Wilson if the contract should go 
on. I believe Mr. Wilson denies this.” 


This is simply a statement of what the respective parties 
claimed or contended for before the jury, as the court un- 
derstood them,and it is substantially a correct statement. 
There is no intimation as to whether the claim of the one 
or the other was or was not sustained by the evidence, and 
if it misstated the contentions of the parties, certainly this 
is not ground for reversing the judgment. At the request 
of Wilson’s counsel the court gave the usual direction as 
to the burden of procf, &c., and concluded with the declara- 
tion: “The force and strength of the evidence is entirely as 
it shall stand with you and affect your judgment.” Again, ° 
we say there is no proposition of law contained in this di- 
rection, and absolutely nothing that could have misled the 
jury or prejudiced the defendant in any respect. 


3d. Supplying an omission from thecharge as given, which 
is in brackets, the third assignment of error is the giving of 
this portion of the charge: 

“ Now, the question is, what you can gather from all that 
took place between them in the way of an agreement on the 
part of Mr. Wilson to pay these parties for their services. 
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[ Was there any agreement to pay them for their services? | 
and, if so, how much, and when was he to pay? Upon the 
completion of the contracts after they were executed, some 
part, and, if so, how much, and more of it should be received 
from the English company; and, if so, how much? If his 
liability was contingent upon receiving the money from the 
English company it must be said that he has not received 
it—that is to say, parties have paid tn money only $63,850 
and some twenty-odd thousand dollars received from the 
sale of cattle, which is to be counted as payment, and then 
what was got under the sale of the chattel mortgage.” 


a) 


Without the aid of counsel for plaintiff in error we con- 
fess our inability to discover anything whatever, even a sug- 
gestion, in this instruction which can be made the basis of 
a plausible objection or complaint by him. We cannot dis- 
cuss it. 


4th. Thelastassignment which we shall noticeisthe fourth, 
which complains of this direction : 


“Tf there was another and different sum and a larger sum 
to be paid only when it should be received from the English 
company, in excess of the sum of $225,000, then he cannot 
be liable for that, because he has not received that sum from 
the English company. I think that ought to make plain 
the grounds upon which you ought to proceed in arriving 
at a verdict in this case. If you find from the evidence that 
any such sum was due to these plaintiffs upon the comple- 
tion of this contract with this company—and by its comple- 
tion | mean when it was executed and the property passed 
over, and so on, delivered to the English company—then the 
plaintiff was entitled to that. If there was any sum to be 
paid if Mr. Wilson should have received $225,000 and only 
any such amount over that sum as he should receive from 
the English company, then he cannot be liable for that, be- 
cause he has not yet received it.” 


We are equally embarrassed in our attempts. to discover 
error either in statement or suggestion in this direction, 
without the assistance of counsel. 
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It will be noticed that the directions complained of in all 
these assignments of error, except the second, deal princi- 
pally if not wholly with the excess or surplus over $225,000, 
and if every line and sentence in them were erroneous they 
could not be made the subject of complaint or ground for 
reversing the judgment for the reason that that portion of 
the claim of Everett and Wilson was disallowed, and there- 
fore defendant in error could not have been prejudiced by 
them. 

Further assignments are made on the grounds (5) that 
the court overruled the motion for a new trial; (6) tinat 
the verdict is contrary to the evidence; (7) that the ver- 
dict is contrary to law; (8) that the verdict is against the 
“great weight and preponderance of the testimony.” We 
assume that the Court will not consider or be asked to con- 
consider these assignments of error, as they are not prop- 
erly grounds of review in this Court, and we therefore shall 
not notice them. 

We venture the opinion that this Court has not looked 
into a record so free from grounds of complaint on the part 
of a plaintiff in error as is this. The issues are peculiarly 
for the jury, and all the questions have been fairly submitted 
to them and determined, we think, favorably to plaintiff in 
error. His attorneys are familiar with the rules and prac- 
tice of this Court, and in ability stand, if not at the head, in 
the front ranks of the profession in their State; and the 
only object, it seems to us,in bringing this case here was 
to postpone the enforcement of the judgment. We there- 
fore submit that the judgment should not on!y be affirmed, 
but that defendant in error is entitled to the benefit of 
the second section of rule 23, and that ten per cent. damages 
should be awarded him on account of the delay and costs 
to which he has been subjected. This Court in Amory vs. 
Amory (91 U.5., p. 356) has declared that the only power it 
has to prevent frivolous appeals and writs of error is that of 
awarding damages; and Chief Justice Warren, speaking for 
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the Court, says that it will not hesitate to exercise the 
power in all cases where its jurisdiction has been invoked 
merely to gain time. We invoke the application of this 
salutary and just rule to this case as a measure of simple 
justice to defendant in error. 
tespectfully submitted, 
EE. T. WELLs, 
R. T. McNEAL, 


Attorneys for Defendant in Error. 


- 


b tei ae 2 
_ > \e 
i, 


TRANSCRIPT OF RECORD. 
SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 157. 
Nombitibe SER 497K 27 


JOSEPH NATAL, JOSEPH HUG, ADAM GIMS, AUGUST 
SPRAUL, TIMOTHE ROUCHE, J. M. SABATHE, F. LA- 
MARQUE, A. BLOCK, DOMINIQUE ROTJE AND THOMAS 
FALLON, PLAINTIFFS IN ERROR, 


vs. 


THE STATE OF LOUISIANA. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF 
LOUISIANA 


FILED OCTOBER 21, 1887. 


4 
te 
: 
§ 
y 
1 
3 
j 
i 


oe 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, i==7. 


JOSEPH NATAL, JOSEPH HUG, ADAM GIMS, AUGUST 
SPRAUL, TIMOTHE ROUCHE, J. M. SABATHE, F. LA- 
MARQUE, A. BLOCK, DOMINIQUE ROTJE AND THOMAS 
FALLON, PLAINTIFFS IN ERROR, 


US. 
THE STATE OF LOUISIANA. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF 
LOUISIANA. 


INDEX 


Originai. Print. 


Transcript, first recorders’ court ce ee ; , l I 
Affidavit of R. C. Davey, I ts : oe adel l ] 
Answer 2 1 
Offer of evidence .... ...... i , 6 8 
Order allowing suspensive appeal ....--. .... .--. m Beg 7 3 

Order fixing cause for trial - RS EI Fae on ae A SD 8 4 

a a) Volga de iben 9 4 

CUIOR, cosas cn ewes ecwas wens create enwans cece cocoa ; 10 5 

I ne CRRRINE clikds Gis dis weds nnd pawes oc as 17 ~ 

GCutier Gee PURGRTTRE «<5. «0 60.04 coats cones commas cmon ore 18 x 

CN sla ts oats islihipdiuadsie dicidaiedhe (spike ‘atekedenlis dipdionags emabibaie ahr ae 19 4 

Assignment of errors paseo paddies dintets tere ecules. omeanpe emailed 22 10 

i ii Ds a Ne i el 93 11 

Chief Justice’s certificate. ....~- dhs is lle tata aime AT: 24 11 

Writ of error candinditntii’ pit dase ths te ieatie didiadlianiniie te Ge ait: aula ocitiiniliiaia 25 12 

Citation _. eee res ea shitninieaints stihes:) ognemiiar aidan 27 13 

Proof of service of citation ....-- ern Cena ines: ‘pteianie eiliemial 28 13 


Jupp & DerweILKr, PRINTERS, WASHINGTON, NOVEMBER 28, 1887. 


seen ee RE 


oe 


- o---—~ a 


JOSEPH NATAL ET AL. VS. THE STATE OF LOUISIANA. 


] STATE OF LOUISIANA: 
First Recorder’s Court of the City of New Orleans. 
THE STATE vs. JOE NATAL 
(Erato and Liberty). 


% 

Personally appeared before me, Robert C. Davey, recorder of the first 
recorder’s court of the city of New Orleans, and justice of the peace 

duly commissioned and sworn, off. McNally, 2 prec’t, who, having 
been duly sworn, doth depose and say : 

| That on the 24th January, 1887, at the corner of Erato and Lib- 
erty, Thalia and Locust, Calliope and Rampart, and Calliope and 

Baronne streets, in this district and city, one Joe Natal did then and 

| there violate sec. 4, ordinance 4798, page 282, J. D., all against the 
peace and dignity of the State. 

Wherefore deponent charges the accused with violating sec. 4, 


e 
| ordinance 4798, page 282, J. D., and prays that he be arrested and 
dealt with according to law. 
(Signed) | FRANK McNALLY. 
7 Sworn to and subscribed before me this 25th day of Jan’y, 1887. 
[Seal Supreme Court of the State of Louisiana, ] 
(Signed) R. C. DAVEY, Recorder. 
| State witnesses : 
; 
4 3° — . 9: > ay 
] 2 First Recorder’s Court of the City of New Orleans. 


STATE OF LOUISIANA 
vs. No. 11180. 
JosEPH NATAL. 


The defendant herein, Joseph Natal, appears, through his under- 
signed counsel, in this honorable court and, for answer as reasons for 
defense and why this prosecution should be dismissed and he be 
hence discharged therefrom, alleges— 

Ist. That the ordinance No. 4798 of the city of New Orleans in 
the year 1878 has been abrogated, annulled, and repealed and is no 
| longer in foree, and especially sections 1 and 4 of said ordinance, 

upon which this prosecution is based—that is to say, said ordinance 
4798 of 1878 was adopted, as required by act No. 100 of the Legis- 
lature of the State of Louisiana of 1878, entitled “An act to regulate 
the private markets in the city of New Orleans, and for other pur- 
poses, being act number thirty-one of the session of the General As- 

sembly for one thousand eight hundred and seventy-four, and to 
authorize the council of the city of New Orleans to pass ordinances 
1—1271 
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and make regulations for the government and regulation of private 
markets in said city,” which act has been abrogated, annulled, and 
repealed by virtue of the provisions and powers enumerated in act 
No. 20 of the General Assembly of the State of Louisiana, approved 
June 23rd, 1882, entitled “An act to incorporate the city of New 
Orleans, provide for the government and administration of the 
affairs thereof, and to repeal all acts inconsistent and in conflict with 
its provisions, due public notice having been given in accordance 
with the requirements of article 48 of the constitution.” 

Defendant says that the city of New Orleans, a corporation of tbe 

State of Louisiana existing under the constitution of the State 
3 of 1868 and the laws thereunder enacted, ceased to exist as 

such under the act No. 20 of 1882, above set forth; that the 
said city under the constitution of 1868 and the laws thereunder is 
not the same city of New Orleans as incorporated under act No. 20 
either as to territorial limits or intendinent of law; that the said act 
of 1878 vesting in the city of New Orleans at said date the power to 
regulate the markets in said city then existing has not been perpetu- 
ated, but ignored and abrogated, by the present act of incorporation 
by the Legislature of the State of Louisiana, and is therefore, in so 
far as this prosecution is concerned, an attempt to invoke a prosecu- | 
tion and usurp authority under an act of the General Assembly of 
the State of Louisiana and an ordinance of a city of New Orleans 
that have both ceased to exist and is in violation of the constitution 
and statutory law and the personal rights of your respondent in the 
premises. 

That the said city ordinance under which defendant is prosecuted, 
as well as the act No. 100 of 1878 authorizing said ordinance, are 
inconsistent and in conflict with the provisions of act No. 20 of 1882 
of the Legislature of the State of Louisiana incorporating the pres- 
ent city of New Orleans, and especially the seventh section thereof ; 
that under the provisions of said act no reservation of power on the 
part of the city of New Orleans has been perpetuated under said act 
No. 100 of 1878 or said ordinance No. 4798 of the late city of New 
Orleans by which their provisions can be carried into effect; that 
in truth and in fact and in law said law and said ordinance have 
been abrogated and repealed, and that at present there is no law or 
ordinance regulating the public and private markets of New Orleans, 
and that therefore this prosecution is an usurpation of authority 
not warranted by law and in total disregard of the rights of re- 


spondent. 
That the constitution of the State of Louisiana is violated 
4 as regards the rights of respondent by.reason of the attempted 


prosecution and deprivation of rights of respondent under an 
obsolete law and city ordinance. 

Defendant further urges that even if said act of the General As- 
sembly of the State of Louisiana was still in force with the ordinance 
of the late city of New Orleans No. 4798, still this prosecution could 
not be legally maintained against the defendant for those reasons ; 
that said act No. 100 of 1878 was intended as a monopoly, which 
has been abrogated by article 248 and article 252 of the State con- 


JOSEPH NATAL ET AL. VS. THE STATE OF LOUISIANA. o 


stitution of 1879, and assuch is in violation of articles 5and 14 of the 
Constitution of the United States, in this, that defendant is deprived 
of liberty and property without due process of law, and under said 
monopoly and the intendment of said law is abridged in his priv- 
ileges and immunities as acitizen of the United States, and deprived 
of his liberty and property under said monopoly, and is thereunder 
deprived of his equal exercise of rights under the Constitution of 
the United States and the equal protection of its laws. 

Respondent further urges that this honorable court is without 
authority of law to punish, in any manner or form, your respondent 
for carrying on his said business in the locality where he is charged ; 
that said ordinance, repealed as aforesaid, which assumes to confer 
power upon this honorable court to punish by fine or imprison- 
ment, is null and void and in violation of law, for the reason that no 
authority has been given to this honorable court to punish, either by 
fine or imprisonment and therefore the Legislature of the State of 
Louisiana not having clothed this honorable court with the power 
to punish in the premises in any manner or form, it is without juris- 

diction and usurping authority. 


O lor these reasons defendant urges that he should be dis- 
missed. 
(Signed) BELDEN & ARMBRUSTER, Ailt’ys. 
6 By Mr. Branc: I offer in evidence in all the cases which 


have been tried all the acts of the Legislature of the State in 
reference to private markets; the private-market ordinance and 
laws as found in Jewell’s Digest, with the understanding of the coun- 
sel that the said ordinances may be had at any — on file from the 
mayor's office, city of New Orleans; with the further understanding 
that should it be necessary in case of appeal that a copy of said acts 
or ordinances as found in the acts of the Legislature in printed and 
volume form and Jewell’s Digest as transcripts. 

I offer the charter of the city of New Orleans, act of 1882; act No. 
20. 

Objection by Mr. BeLpen: We object to any ordinance or laws of 
the State of Louisiana introduced by the State other than ordinance 
4798, under which the constitution is made for 1878, or act of the 
Legislature 100 of 1878. 

We introduce the city charter of the city of New Orleans of 1882 
and ordinance 4798. 


First Recorder’s Court, City of New Orleans. 


STATE OF LOUISIANA 
vs. -No. 11180 
JosepnH Natac etal. } 


On motion of Belden & Armsbruster and 8. J. N. Smith, att’ys of 
defendant, it is ordered that a suspensive appeal be granted defend- 
ant herein to the supreme court of the State of Louisiana returnable 
thereto on the third Monday of February, 1887, upon his giving 
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bond, as required by law, in the sum of fifty dollars, conditioned as 
the law requires. 


(Signed) R. C. DAVEY, Recorder. 


8 Motion and Order to Fix for Trial. 
Proceedings in the Supreme Court of Louisiana. 
Extract from the Minutes of Tuesday, March 8th, 1887. 


Court was duly opened pursuant to adjournment. 

Present: Their honors Edward Bermudez, chief justice, and Felix 
P. Poche, Robert B. Todd, Charles E. Fenner, Lynn B. Watkins, as- 
sociate justices. 


STATE OF LOUISIANA 
vs 


8. -No. 9935 
JosePpH Natat et als. } 


On motion of W. H. Rogers, city attorney, and of Blane & But- 
ler, of counsel for the State, and on their suggesting that the above- 
entitled and numbered causes are of great public interest and should 
be assigned for trial by preference, it is ordered that the same be 
fixed for trial on Saturday, March 12th, 1887, at 11 o'clock a. m., 
and notice hereof be given defendants. 


9 Sheriff's Return. Filed March 12th, 1887 


Received March 9th, 1887, and on March 10th, 1887, | served 
copy of the within motion on Messrs. Belden & Armbruster, atty’s- 
at-law, by personal service on Simeon Belden. 

Ret. same day. 

(Signed) B. McKENNA, Dy Sh’. 


Sheriff’s fee, $0.50. 


Called & Appearance. 
Extract from the Minutes of Saturday, March 12th, 1887 


Court was duly opened pursuant to adjournment. 

Present: Their honors Edward Bermudez, chief justice, and Felix 
P. Poche, Robert B. Todd, Charles E. Fenner, Lynn B. Watkins, as- 
sociate justices. 


STATE OF LOUISIANA ) 
vs. No. 9985. 
Jos. NATAL e¢ al. ( 


This case was duly called for trial, and, after hearing argument 
of S. P. Blane, attorney for plaintiff and appellee, was ordered sub- 
mitted on the briefs and papers filed. 
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United States Supreme Court. 


PETITION OF JOSEPH HUG et als, PLAINTIFFS IN ERROR. 


To the Honorable Judges of the Supreme Court of the 
United States holding sessions at the City of Washing- 
ton, District of Columbia : 

The petitioners herein, Joseph Hug, Timothé Rouche, 
August Spraul and Joseph Natal, residents of the city 
of New Orleans, and State of Louisiana, and citizens of 
the State of Louisiana, andthe United States of America, 
represent to this honorable court that they are plain- 
tiffs in error in suits Nos. 1271, 1272, 1273 and 1274 
on the docket of this honorable court, entitled ‘the 
State of Louisiana vs. Joseph Hug, Timothé Rouche, 
August Spraul and Joseph Natal, separately and re- 
spectively. That in connection with said writs of error, 
bonds have been filed, and approved, and operate as 
supersedeas of further proceedings on execution of 
judgment or sentence of the lower court to whom 
writs of error were directed from this honorable court. 
That service of writ of error has been made on the 
city of New Orleans, the defendant in error, as shown: 
by return of service thereof on the mayor of said city 
in the record in each writ of error pending in this honor- 
able court as aforesaid. 

Your petitioners now represent, that under said writ 
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Nos. 1271, 1272, 1273 and 1274. 
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PETITION OF 


JOSEPH HUG et at., Plaintiffs in Error. 


Filed we adic 


/ 


J. HALE SYPHER, 
Attorney. 
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10 Final Decree and Opinion. 
Supreme Court of the State of Louisiana. 


STATE OF LOUISIANA 
eS ~No. 9935 


J. Nata eal. J 
Appeal from first recorder’s office, city of New Orleans. 


CLERK'S Orrice, NEW ORLEANS, March 21st, 1887 

Mr. Chief Justice Bermudez pronounced the opinion and decree 
of the court in the words and figures following, to wit: 

The cefendants appeal from judgments rendered against them for 
the payment of a fine and in default of payment sentencing therm to 
imprisoment for the violation of ordinance No. 4798, A. S., which 
forbids the keeping of private markets within six squares of a public 
market within the limits of the city of New Orleans 

The facts are admitted. 

Several defenses are set up, the main of which is that the law in 
furtherance of which the ordinance was adopted, as well as the ordi- 
nance itself, have been abrogated, annulled, and repealed, and are 
no longer in force; that therefore the fine imposed under the au- 
thority of the ordinance is illegal for want of a law, and that this 
court has consequently jurisdiction over the causes. 

It is claimed that this repeal results from the adoption of the 

present city charter in 1882, with which the law conflicts. 
1] The defendants further urge that the law of 1878, under 
the provisions of which the ordinance was passed, contem- 
plated a monopoly and was abrogated by the present charter and is 
In violation of the Constitution of the United States. 

We consider that these and other objections to the constitutional- 
ity or legality of the ordinance in question and others similar to it 
have been already considered and judicially determined in favor of 
the regulation. 

Besides, the defendants in the instant cases have not urged them 
on appeal, and may be considered as having abandoned all resist- 
ance on those grounds. Dillon on Mun. Corp., 380; 5 La., 217; 4 
A, 335: 27 A, 417: 31 A, 544; 36 A, 986 (No. 8603 of the docket of 
this court, not reported in full: also in cases Nos. 9582, 9553, Q5S4. 
not yet reported). 

So that the only question now to be solved is whether the ordi- 
nance was or not repealed. 

The ordinance in question, No. 4798, A. S., was adopted in 1878 
under the provisions of act No. 100 of the Legislature previously 
adopted in the same year, the object of which was the regulation of 
private markets in the city of New Orleans. From that time to the 
present day it has uniformly been enforced ; what resistance was 
ever made to its application having been judicially pronounced 
groundless and unauthorized. 
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The defendants in the present controversy, however, argue 
12 that the city of New Orleans in existence at the date of the 
passage of the law and of the adoption of the ordinance has 
ceased to exist as such under the operation of act 20 of 1882, which 
is the charter of the city now in existence; that said law and said 
ordinance were not perpetuated, but were ignored and abrogated, by 
the last charter, and that the present prosecutions are attempts to 
enforce a defunct municipal regulation In vioiation of constitutional 
and statutory law and of the personal rights of the defendants. 
The theory thus advanced rests _— a assuined proposition 
that the city of New Orleans in existence in 1878 is not the city of 
New Orleans in 1887. 


This is a fallacy arising from a misconception and a confusion of 


ideas on the subject. 

The city of New Orleans, founded by Bienville about 1718, has 
never ceased to exist as an agglomeration of human beings for social, 
commercial, and industrial purposes. 

It is a growing fact which no legislation has ever blotted out and 
which no power can annihilate in a free country, although it be true 
that the form of government to which its inhabitants have been re- 
mitted or the mode’ in which it may exercise its rights and powers 
Las from time to time been modified or changed. It is the civitas or 
polis of ancient times. 

The inhabitants had a right to congregate and to establish a city 

for their greater comfort and welfare. In the absence of any 
13 charter incorporating them they are, like the rest of citizens 

in the country, ruled. by general laws’enacted for the govern- 
ment of all throughout the territory. 

In 1806 those inhabitants were given a charter for the first time 
since the session of 1803, and that charter has been altered or 
amended some way or another in subsequent years, 1812, 1815, 1833, 
1836, 1837, 1848, 1850, 1852, 1870, and 1882, but the city, the exist- 
ence of which was generally recognized by the various constitutions, 
has retained its identity, not only asa matter of fact, but also as a 
matter of legal necessity. 

Whatever rights it originally possessed, whether because expressly 
conferred by the sovereign or because indispensably inherent to its 
nature and existence, it has nt nse to possess, unless where such 
rights have been recalled or denied by the properly constituted 
authority. 

The present constitution, art. 204, gave authority to the General 
Assembly to cancel its charter and to remit its inhabitants to another 
form of government if necessary. 

The Legis! lature did not, however, formally cancel its previous 
charter, although it changed the form of the municipal government. 

This is apparent from the reading of the last section of the 
charter of 1882, which merely repeals the laws in conflict, inconsist- 

ent with, or contrary to the provisions of the act. 
14 By irresistible and clear implication this section contem- 
plates in effect the maintenance and continuation in force of 


}. 
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special laws not falling within the purview of the act, namely, not 
conflicting with it. 

[t will not do to say that in the beginning of the act it is declared 
that the inhabitants of the parish of Orleans were created a body 
corporate and established as a political corporation by the name of 
the city of New Orleans, for the fact is that the Legislature did not 
and could not create the city of New Orleans, which had existed 
long before the act of of 1882. 

To create is to bring to life, to animate, to vivify that which never 
existed before. 

What the Legislature did was to continue the city of New Orleans 
as a municipal corporation and to invest it with powers which it 
did not previously possess or to Impose on it obligations to which it 
had not been subjected. The charter is the machinery whereby the 
city is put in motion and operates. 

This is so true that the charter of 1882 transfers to the actual city 
all the rights of any nature whatever which the city then in exist- 
ence possessed and enjoyed 


sec. ZS 


The laws which from time to time have been specially passed for 

the government and administration of the municipal affairs of the 

city of New Orleans have therefore continued in force, except 

15 such as may have been modified or repealed, expressly or 
impliedly. 

The same may be said of what ordinances and regulations which 
the city nay have passed in furtherance of these laws. 

Hence when the laws are modified or repealed the municipal legis- 
lation in pursuance thereof is altered or recalled, but when those laws 
remain unchanged, as in the present case, that municipal legislation 
continues in full force and effect, while it remains subject itself to 
modifications by its framers. 

This proposition is so palpably evident that it is upon it that the 
defendants have built up the theory that the act of 1875, under the 
authority of which the ordinance in question was adopted, having 
been repealed, the ordinance in question, which is an outgrowth of 
it, has died away with it. 

The city charter of 1882 does not purport to have repealed nn any 
manner, expressly or impliedly, the act of 1878, which 1s a special 
law. On the contrary, as that act is in no way in conflict or incon- 
sistent with or contrary to the provisions of the new charter, the irre- 
sistible inference is that it has continued in full force and that the 
ordinance passed in execution of it to regulate the distance at which 
private markets shall be kept from public markets has likewise con- 
tinued in effect and must be enforced in all proper Causes. 

The conclusions which we have reached are suppurted 
Lt by good authority : 

Dillon on Mun. Corp., 3d ed., Nos. 171, 172: City of Marys- 
ville vs. Shultz, 3 Dana, Ky., 11; City of Olney vs. Harvey, Ill. Rep. 
50, 454; Trustees Erie Academy vs. City of Erie, Pa., R., 31, 519° 


, 
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Frank vs. City of San Francisco, 21 Cal., 668; Girard Heirs vs. Phila- 
delphia, 7 Wall., 1, and Broughton vs. Pensacola, 95 U.8., 266. 

In this last case the highest tribunal of the land distinetly held 
that a change in the charter of a municipal corporation or the sub- 
stitution of a new charter in place of the old one will not be 
deemed, in the absence of express legislative declaration, otherwise 
to effect the identity of the corporation. 

See also Toullier Dr. Civ. Fr. L. L., T. 1, No. 202, Henry de 
Pansey Pouvoir Municipale, p. 36, 37; also 2 Woods, 632, Milner’s 
Administrator vs. Pensacola. 

[t is therefore ordered and decreed that the judgment appealed 
from be affirmed with costs. 

Rehearing refused April 11th, 1887 


17 Petition for Re hearing. Filed March 25th, 1887 


STATE OF LOUISIANA ) 
Us. . No. 9935. 
Jos. NATAL et al. } 


The petition of defendants herein represents that they believe 
that there is error to their prejudice in the decree herein affirming 
sentence of lower court, in this: 

Ist. Because the decree maintains the existence of ordinance 4798, 
which is inconsistent with and contrary to act of incorporation of 
1882 of the city of New Orleans, and that it being inconsistent and 
contrary to said act, there being no officers to execute it, section 7 
of the last act of incorporation requires new ordinances to be passed 
by the city council to meet the requirements of the city. 

2d. Because the continuation of the corporation and the preser- 
vation and abrogation of its laws and ordinances is governed alone 
by the provision of the act of each incorporation, and in no instance 
has a law or ordinance been maintained unless expressly so de- 
clared. 

od. Because the decree has the effect of sustaining an. ordinance 
which creates a monopoly in violation of the Constitution of the 
United States and the State of Louisiana, and by which the equal 
rights of defendants are not only abridged, but destroyed. They 
therefore pray for rehearing and for general relief. 

(Signed) BELDEN & ARMSBRUSTER & 
Ss. J. N. SMITH, Alt’ys. 


18 Rehearing Refused. 
Extract from the Minutes of Monday, April 11th, 1887. 
The court was duly opened pursuant to adjournment. 
Present: Their honors Edward Bermudez, chief justice, and 


Felix P. Poche, Chas. E. Fenner, Lynn B. Watkins, associate justices. 
Absent: Rob’t B. Todd, associate justice. 
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4\% His honor the chief justice announced the decision of the court 
on application for rehearing in the following case : 


STATE OF LOUISIANA ) 
. No. 9935 


Us. 
Jos. NATAL et als. j 


Renearing refused 


ly Bond for Writ of Error. Filed May 12th, 1887. 
STATE OF LovuIsIANA, City of New Orleans 
No. —. 


Know all men by these presents that we, Joseph Natal, Joseph 
Hug, Timothe Rouche, Adam Gims, August Spraul, J. M. Sabathe, 
I’. Lamarque, and A. Block, Dominique Rotge,and Thomas Fallow, 
each individually and in solido, as principals,and P. J. Donegan and 
John Kreiger, as surety,and both principals and surety being domi- 
ciliated and residing in the city of New Orleans, in the State of Lou- 
isiana, are held and firmly bound unto the city of New Orleans, a 

: municipal corporation in the State of Louisiana, in the sum of one 
thousand dollars, or amount of all damages and costs which may be 
caused said city of New Orleans and State of Louisiana by reason of 
writ of error to the supreme court of the State of Louisiana from final 
judgment of said supreme court, being the highest court of law in 
the State of Louisiana, in the suit or prosecution entitled The State 
of Louisiana vs. Jos. Natal, Jos. Hug, Adam Gims, August Spraul, 
Timothe Rouche, J. M. Sabathe, F. Lamarque, and A. Block, Dom- 
inique Rotdge, and Thomas Fallow each; and for which payment, 
well and truly to be made, we and each of us bind ourselves, our 
heirs, executors, administrators, and assigns, in solids, firmly by these 
presents 

Dated, signed,and sealed this the 25d of March, 1887. 
20 Whereas the said Jos. Natal, Jos. Hug, Adam Gims, August 
Spraul, Timothe Rouche, J. M. Sabathe, F. Lamarque, and 
A. Block, Dominique Rotge, and Thomas Fallow have this day ob- 
tained a writ of error to the supreme court of the State of Louisiana 
from the Supreme Court of the United States from a final judgment 
in proceedings rendered therein, entitled The State of Louisiana vs. 
Jos. Natal, Jos. Hug, Adam Gims, August Spraul, Timothe Rouche, 
J. M. Sabathe, F. Lamarque, and A. Block, Dominique Rotge, and 
Thomas Fallow, No. 9935 on the docket of the said supreme court: 
Now, the condition of the above obligation is such — Joseph 
Natal, Joseph Hug, Thomas Fallow, Adam Gims, August Spraul, 
Timothe Rouche, A. Block, F. Lamarque, J. M. Sabathe, & Domi- 
nique Rotge, plaintiffs in error, shall pay all damages and costs caused 
the said city of New Orleans and State Louisiana should they and 
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each of them fail to make good his or their writ of error in the Su- a* 
preme Court of the United States by the decision thereon. 

(Signed) JOSEPH HUG. 

° A. BLOCK. 

i . TIMOTHE ROUCHE. 
i ' JN M. SABATHE 
| " . GIMS. 
_ SPRAUL. ° 
. NATAL. 
" I’. (his mark) LAMARQUE. 
° DOMINIQUE (his mark) ROTGE. 
4 THOS. (his mark) FALLOW 
‘ P. J. DONEGAN 
JOHN KREIGER 


A 
A 
J 


Witness to signatures: 
(Signed) C. M. ILSLEY 


21 Personally appeared before me, the undersigned authority, 
P. J. Donegan and John Kreiger, who, being duly sworn, on 
oath declares that, over and above all his debts and obligations, he 
is worth in real estate and personal property, rights, and credits in 
the State of Louisiana the sum of one thousand dollars, and that he 
i is worth in real estate and personal property upon which an execu- 
Ht tion could be levied and the money made more than sufficient to 
. satisfy any damages that could result to defendant in error wherein 
this the above bond is given with*deponent as security. 
(Signed) P. J. DONEGAN. 
JOHN KREIGER. 
Sworn to and subscribed before me this 4th day of May, ’87. 
[SEAL. ] (Signed) C. M. ILSLEY, Not. Pub. 


Endorsement: Supersedeas bond. Case of Natal ef al. vs. State of 
Louisiana. In error to U. 8. Supreme Court 
i This bond is approved. 
(Signed ) JOSEPH P. BRADY, 
Asso. Justice of the Sup. Ct U.S 


} 2? Assignment of Errors. Filed October Oth. 1887. 


D caiee ties bald 
oe 


STATE OF LOUISIANA 

v8. > No. 99305. 
JOSEPH NATAL et als., Consolidated. j wnt ip 
Defendant herein assigns as error and as a reason why judgment 
of supreme court of the State of Louisiana in the above-entitled case 
should be reversed and judgment rendered in defendant’s favor on - 
writ of error, Ist, that the court erred in holding that the law and 
ordinance of the State — Louisiana and city of New Orleans on 
which this prosecution is based have not been repealed by act No. 
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20 of the General Assembly of Louisiana of 1882 incorporating the 
city of New Orleans; 2dly, the court erred in decreeing that the city 
ordinance of the city of New Orleans No. 4798 and act No. 100 of 
the General Assembly of the State of Louisiana, of the year 1878, on 
which this prosecution is based, are not in violation of the amend- 
ments to the Constittition of the United States, articles 5 and 14; 
wherefore plaintiffs in error, Jos. Natal et als. (consolidated), pray 
that the judgment of the supreme court of the State of Louisiana be 
reversed and that there be judgment rendered in favor of plaintiffs 
in error, Joseph Natal et al., and for general relief. 


(Signed) BELDEN & AMBRUSTER, Alt’ys 
23 Unirep Srates or America, State of Louisiana: 


Supreme Court of the State of Louisiana 


— 


l, George W. Dupre, clerk of the supreme court of the State of 
Louisiana, holding sessions in the city of New Orleans, hereby cer- 
tify the foregoing twenty-two pages to contain a true, correct, and 


complete transcript of the record of the proceedings had in this’ 


honorable court in a certain suit, wherein Joseph Natal et als. were 
defendants and The State of Louisiana was plaintiff, which said suit 
is now under the files of this court as No. 9935 

In testimony whereof I have hereunto set my hand and affixed 
the seal of this hon. court, at the city of New Orleans, this 6th day 
of October, A. D. 1887, and the 111th vear of the Independence of 
the United States of America. 


i 


[Seal Supreme Court of the State of Louisiana. | 


GEORGE W. DUPRE, Clerk 


v4 Unirep States oF AmerIcA, State of Louisiana 
Supreme Court of the State of Louisiana 


|, Edward Bermudez, chief justice of the supreme court of the 
State of Louisiana, hereby certify that George W. Dupre is clerk of 
the supreme court of the State of Louisiana, holding sessions at the 
city of New Orleans; that the signature of George W. Dupre to the 
within certificate is in the proper handwriting of him, the said 
clerk, and that due faith and eredit are due all his official acts as 
such. 

In testimony whereof I have hereunto set my hand and seal this 
6th day of October (at the city of New Orleans), and 1887, and in 
the 111th year of the Independence of the United States of America. 

[Seal Supreme Court of the State of Louisiana. ] 
E. BERMUDEZ, 


Chief Justice. 
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25 Unirep STATES OF AMERICA, 88: 
[Seal of the Supreme Court of the United States. ] 


The President of the United States of America to the honorable the 
judges of the supreme court of the State of Louisiana, Greeting: 


Because in the record and proceedings as also in the rendition of 


the judgment of a plea which is in the said supreme court before 
vou or some of you, being the highest court of law or equity of the 
said State in which a decision could be had in the said suit between 
Joseph Natal, Joseph Hug, Adam Gims, August Spraul, Timothe 
Rouche, J. M. Sabathe, F. Lamarque, A. Block, Dominique Rotje, 
and Thomas Fallon, appellants, and The State of Louisiana, ap- 
pellee, wherein was drawn in question the validity of a treaty or 
statute of or an authority exercised under the United States, 
and the decision was against their validity, or wherein was drawn 
In question the validity of a statute of or an authority exercised 
under said State, on the ground of their being repugnant to the Con- 
stitution, treaties, or laws of the United States, and the decision was 
in favor of such their validity, or wherein was drawn in question the 

construction of a clause of the Constitution or of a treaty or 
26 statute of or commission held under the United States, and 

the decision was against the title, right, privilege, or ex- 
emption specially set up or claimed under such clause of the said 
Constitution, treaty, statute, or commission, a manifest error hath 
happened, to the great damage of the said appellants, as by their 
complaint appears, we, being willing that error, if any hath been, 
should be duly corrected and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concerning 
the same, to the Supreme Court of the United States, together with 
this writ, so that you have the same at Washington on the second 
Monday of October next, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being inspected, 
the said Supreme Court may cause further to be done therein to cor- 
rect that error what of right and according to the laws and customs 
of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the ninth day of May, in the year of our Lord 
one thousand eight hundred and eighty-seven. | 

JAMES H. McK ENNEY, 
Clerk of the Supreme Court of the United States. 

Allowed by 

JOSEPH P. BRADLEY, 
Asso. Justice Sup. C°t U.S 


FO 
~] 


[Endorsed :] Supreme Court of Louisiana. Filed May 12, 18 
George W. Dupre, clerk. 
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27 The United States of America to the State of Louisiana, Greet- 
Ing: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed. in 
the clerk’s office of the supreme court of the State of Louisiana, 
wherein Joseph Natal, Josepl Hug, Adam Gims, August Spraul, Tim- 
othe Rouche, J. M. Sabathe, F. Lamarque, A. Block, Dominique 
Rotje, and ‘Thomas Fallon are plaintiffs in error and you are defend- 
ant in error, to show cause, if any there be, why the judgment ren- 
dered against the said plaintiff in error, as in the said writ of error 
mentioned, should not be corrected and why speedy justice should 
not be done to the parties in that behalf. 


Witness the Honorable Joseph b. Bradley, associate justice of the 
Supreme Court of the United States, this ninth day of May, in the 
year of our Lord one thousand eight hundred and eighty-seven. 

JOSEPH P. BRADLEY, 
Asso. Justice of Sup. C’t ULS. 


5 | Endorsed :] City of New Orleans, through its mayor. Su- 
preme Court of Louisiana. Filed May 17,1887. George W. 
Dupre, clerk. 


Rec'd & refer’d to the city att’y, thro’ the office of the city comp., 

May 12, 87, 5 p. m. 
E. F. BOWER, C. C., 

Pr. R., Ass’é 

On this twelfth day of May, in the year of our Lord one thou- 
sand eight hundred and eighty-seven, personally appeared Peter 
A. McIntyre before me, the subscriber, a qualified notary public 
in and for the parish of Orleans, State of Louisiana, duly com- 
missioned & qualified, and makes oath that he delivered a true copy 
of the within citation to D. M. Kilpatrick, acting mayor of the city 
of New Orleans, at the mayor’s office, in city hall, in the city of New 
Orleans, State of Louisiana, the mayor, J. V. Guellalle, being absent 
from the city & State. 


P. A. McINTYRE. 


Sworn to and subscribed the 12th May, A. D. 1887. 
[Seal Andrew Hero, Jr., Notary Public. ] 


A. HERO, Jr., 
Notary Public, 17 Commercial Place, New Orleans. 
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Received May 12, ’87, and on 13th same month referred to city 
att’y. 
kK. A. WILLIAMS, 
kor Comptroller 


Endorsed on cover: Louisiana supreme court. No. 1271. Joseph 
Natal, Joseph Hug,-Adam Gims, August Spraul, Timothé Rouche, 
J. M. Sabathe, F. Lamarque, A. Block, Dominique Rotje, and Thomas 
Fallon, plaintiffs in error, vs. The State of Louisiana. Filed October 
21, 1887. 


IN THE 


Supreme Court of the Anited States. 


Nos. 1271, 1272, 1273, 1274. 
—_— ote 


PETITION OF JOSEPH HUG et als., PLAINTIFFS IN ERROR. 


- 


To the Honorable Juda e of the Sunrem Court if the United 
Stati Be holding SeSSIONS at the Cily 0} Wa 7/ in jton,. District 
of Columbia : 


The petitioners herein, Joseph Hug, Timothé Rouche, 
August Spraul, and Joseph Natal, residents of the City of 
New Orleans and State of Louisiana, and citizens of the 
State of Louisiana and the United States of America, 
represent to this honorable Court that they are plaintiffs 
in error in suits Nos. 1271, 1272, 1273, and 1274 on the 
docket of this honorable Court, entitled «The State of 
Louisiana v. Joseph Hug, Timothé Rouche, August Spraul, 
and Joseph Natal, separately and respectively. ‘That in 
connection with said writs of error, bonds have been filed, 
and approved, and Op rate us supersedeas of turther pro- 
ceedings on execution of judgment or sentence of the 
lower Court, to whom writs of error were directed from 
this honorable Court. That service of writ of error has 
been made on the City of New Orleans, the defendant in 
error, as shown by return of service thereof ou the mayor of 
said city in the record in each writ of error pending in this 
honorable Court, as aforesaid. 

Your petitioners now represent, that under said writ of 
error, with bond as supersedeas, all filed with time to 
suspend further proceeding until hearing and decision in 


2 


this honorable Court, they were and are entitled to pro- 
tection against the execution of said judgments and sentences 
until finally decided in this honorable Court. 


Petitioners now represent that the City of New Orleans, 


through the mayor thereof, J. V. Guillotte, and one Henry 
Larquié, lessee of the public markets of the City of New 
Orleans, have, and still do in utter contempt of the authority 
of the Supreme Court of the United States in its orders 
granting said writs of error and approving bonds as super- 
sedeas, flagrantly violate the same by executing said sen- 
tences or judgments by fine and imprisonment of petitioners. 
That further proceedings, as they are aware, have not only 
been suspended by reason of bond of supersedeas, but as 
matter of fact other large bond, suspensive in the character, 
have been furnished said city against any injury pending said 
writs of error, but that notwithstanding all these bonds 
and writs from this honorable Court, said mayor, J. V. 
Guillotte, and Henry Larquié, acting under the authority 
of said city, contemptuously and wantonly ignore the 
mandates of this honorable tribunal, by arbitrarily and 
constantly imprisoning them, notwithstanding the suspen- 
sion of proceedings under said writs. They, therefore, 
represent that this honorable Court will still be treated 
contemptuously by them, and petitioners’ rights ignored 
and their liberty taken from them, unless this honorable 
Court enforces obedience to its orders and jurisdiction by 
their prompt and speedy punishment for contempt of its 
authority and rights of petitioners thereunder. 
Wherefore, after reading this petition to your honorable 
Court, and being thus, under oath, duly informed of the 
grave contempt of its authority committed by said above- 
named parties, they pray that the mayor of the City of New 
Orleans, J. V. Guillotte,and Henry Larquié, lessee and 
representative of said city, be attached and brought before 
this honorable Court at such day and hour as may be fixed 
by this honorable Court, and show cause, if any they can, 


-- 


-- 


>» 
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why they should not be punished for contempt of the 
authority of this honorable Court, in manner and form as 
the end of justice demands, and for general relief in the 
premises, 


BELDEN & ARMBRUSTER, 
Altorneys. 


Personally came and appeared before me, the undersigned 
authority, Joseph Hug, Timothé Rouche, August 
Spraul, and Joseph Natal, who, under oath, say the 
allegations in the foregoing petition are true and 
correct. 

JosePpH Hua. 
Trmots® Roveue. 
AUGUST SPRAUL. 
Jo. NATAL. 


Sworn to and subscribed before me this 3d of Novem- 
ber, 1887. 
C. M. Instey, 
[SEAL. ] Notary Public. 


J. Hate SyYpPHeErR, 
Attorney for Plaintiffs in Error. 


Amended Petition. 
To the Honorable the Judges of th 
Supreme (our of thr Unit dl Nhat gs 
The amended petition of Joseph Hug, Timothé Rouche, : 
August Spraul, and Joseph Natal. hied in proceedings for 
contempt, in suits Nos. 1271, 1272, 1273, and 1274 of pe- « 


titioners on the docket ot the Supreme (‘ourt of the LTnited 
States, after reiterating allegations of original petition, rep- 
resent that J. V. Guillotte, mayor of the City of New Orleans, 
and Henry Larquié, lessee of the public markets of the 
City of New Orleans, are guilty of contempt of the man- 
dates and authority of this honorable Court, in manner 
and specifically as hereinafter alleged, and for the follow- 
ing reasons: 

That is to say, writs of error were granted petitioners by 
Associate Justices Bradley and Harlan in the above-num- r 
bered writs of error, and on the same day of granting said 
writs of error said Associate J ustices up} rroved bonds to oper- 
ate as supersedeas in each case above recited. That said writs 
of error, with bonds approved as aforesaid, to operate as 
supersedeas in cases, respectively, from the Supreme Court of ; 
the United States to the Supreme Court of Louisiana, were 
filed, respectively, in the clerk’s office of the Supreme Court 
of Louisiana, to which tribunal they were directed and be- 
long,on the 12th day of May, 1887, the 25th of July and the 
6th day of August, 1887, and that service was made of said 
writs of error, with supersedeas, by the civil sheriff of the 
parish of Orleans, (being the proper officer for that pur- — 
pose,) respectively, on the 17th day of May, 1887, and the 
25th of July and the 20th of August, 1887, on the mavor 
of said City of New Orleans, J. V. Guillotte. 

Petitioners represent that they had taken suspensive 
appeals in said cases from the Recorder’s Court, being a 
municipal magistrate of said city, where they originated, 
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to the Supreme Court of Louisiana, and in so doing fur- 
nished large bonds therefor to suspend execution of sentence 
of said Viunicipal Court, and again, on writs of error from 
this honorable Court to the Supreme Court of the State of 


Louisiana. furnished bonds in each of the abo ‘e-numbered 


Wri QO] rror.t ) Opera * 18 SITT) rsecieas therein. and which 
‘ * 

bonds ai | Det “i 7 } 7 ' ! 7h rary l* sy . i , . oye 1 od oc 
eo che5 — Lp ; my it. abe. VW 1ati approve (i. j ta) tively. as 

* fy * i ; ? ry sel. . j i? | . 

aroresaid, DY Justices : ' i and bradtey, ol DIS honor- 

} ry 4 oe ° 4] ‘ . ; . , 
able our ; atl Liletl, - rea j ‘) S. ii ' V] i and super- 


sedeas, the execution o ju igment on which writs of error 
are based is suspended during the pe nev in this honor- 
able Court, and that | mayor of the City otf New Orleans, 
a. 7. (zuilllotte. is VV ithout rhe or autho itv ih iaw or jus- 
tice ro execute said Haement, Ol revent in any manner 
petitioners irom carrying on thell suid business, which 18 
the sale of meat. 

Petitioners now represent that said mayor, J. V. Guil- 
lotte, notwithstanadl Fy said Writs of erro! and supersedeas, 


’ ’ . ' } . 41 : ; . , ‘ : . . 
and totally nnmindtul of the orders and mandates of this 


— 


: ; ; ae vm | . 
onorabie Court and the rignts or petiuoners, and being 
# . 

| 7 — . ; ’ . ’ ry . . . 
with a desire to disregard this honorable Court and peti- 
. . i Mie s? ‘ 4 — . ely e ' ) : > P } 
tioners in its rnandates and the rmcnts., lid. on the 25th 


dav of August, 1838/7, sue out Injunctions against petitioners, 


4 | 
betore the Civil District Court for the parish of Orleans, 
and by the terms of whieh Injunctions petitioners were 
prevented irom carrying on touelr Sala busine Ss. That the 
grounds on which said injunctions are based are the same 
law and city ordinance, the same defendants, and the same 
location of mereantile business, as that involved in said 
writs of error, being the same persons and same course of 
action in said injunctions, and based on the same law and 
city ordinance, identical in every particular with the cases 
involved in said writs of error. 

Petitioners allege that in obtaining said injunctions said 
mayor has used said Civil District Court as a means by 


which to destroy petitioners’ rights in the premises, and 


a cr ge gee 
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to treat the orders and mandates of this honorable Court 
with contempt, by interposing said Civil District Court 
to carry out his purposes and designs. That copies 
of these injunctions accompany this petition, and show 
that they were contemptuously obtained long after services 
on said mayor of said writs of error and supersedeas, the 
dates of service as above given, and after written complaint 
made to said mayor, as shown by accompanying letter of 
attorney of petitioners to said mayor. That petitioners, 
believing that by reason of their said writs of error and 
supersedeas, judgment therein could not be executed, 
and that they had a right to carry on their said business, 
continued the same notwithstanding said injunctions, and 
for which, as shown by accompanying records, they were 
committed to prison. That by said method of injunctions 
said mayor well knew that, under the laws of Louisiana, 
they could not be set aside by petitioners giving bond, and 
that even on motion to dissolve, and should the same be 
dissolved by appeals and usual delays in the Courts of 
New Orleans, it could not be disposed of in a period of 
less than two years, and which was one of the principal 
reasons for using said Civil District Court to invade the 
exclusive jurisdiction of this honorable Court, and destroy 
petitioners’ rights in the premises; that the issue between 
the City of New Orleans and petitioners is a civil question, 
involving simply and purely a question of civil rights. It 


9 


is not an issue involving a question of crime, and, there- 
fore, as a civil question, over which this honorable Court 
is seized of jurisdiction, the whole subject-matter is before 
this honorable Court to the exclusion of any other tribunal, 
and that said mayor has been, and now is, guilty of con- 
tempt, through and by the use of said Civil District Court, 
in obtaining said injunctions, and imprisoning petitioners 


and forcibly closing their business, through the sheriff of 


the parish of Orleans, as all of which is shown by accom- 
panying records. 


ie 
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Petitioners further represent that Henry Larquié, lessee 
of the public markets of New Orleans, is also guilty of 
contempt by reason of his having employed counsel to 
obtain, with said mayor, said injunctions; that said counsel, 
employed by said Larquié, are “ Blane & Butler,” who have 
signed petitions for injunctions as “ counsel,’ being counsel 
for Larquié, and that said “ Blane & Butler,” counsel for 
Larquié, drew the petitions for said injunctions, and con- 
spired with said mayor, as attorneys of said Larquié, and 
said Larquié and said mayor, acting together, obtained 
said injunctions upon the affidavits to petitions of said 
mayor, who alone was authorized to apply therefor. Peti- 
tioners further represent that beside said contempt by in- 
junctions, the said llenry Larquié had said mayor to detail 
for said Larquié one John Kenny, commissioned as a 
policeman, and under the pay of said Larquié, to close 
their places of business, by causing the arrest of petitioners 
and their imprisonment in more than twenty instances since 
suid writs of error and supersedeas were granted and served 
on said mayor; that petitioners urged to said mayor the 
suspension of proceedings under said writs and supersedeas, 
but to no purpose, and they were imprisoned, notwith- 
standing the fact that the whole matter was under the sole 
control of said mayor, but who indorsed and approved the 
arbitrary acts of imprisonment by said Larquié, acting 
through his employee, John Kenny, the policeman, and 
his attorneys, Blanc & Butler; that said Larquié was and 
is well aware of said writs of error and supersedeas, and 
like said mayor, declares that he will disregard them as 
though they did not exist; that herewith are accompanied 
documents, complete us to violation and contempt by in- 
junctions, and copies of charges on which arrests and im- 
prisonments were made by said Larquié through John 
Kenny, his employee and agent, after examination of orig- 
inal and amended petitions and documents, papers in 


. + a eR Ng tp 


8 


record and sworn allegations of this petition, they pray as 
in original petition and for general relief. | 
LELDEN & ARMBRUSTER, 
Altorneys. 
J. HALE SYPHER, 
Attorney for Plaintiffs in Error. 


Personally came and appeared before me, the under- 
signed authority, Joseph Hug, August Spraul, Timothé 
Rouche, and Joseph Natal, who on oath say, that the facts 
and allegations of above and. foregoing petition are true 
correct, and correct copies accompanying the same. 

JosEePH Hua. 
AUGUST SPRAUL. 
TrmotHé Rovucue. 
Jo. NATAL. 

Sworn to and subseribed before me this 16th day of No- 
vember, A. D. 1887. 

[ SEAL. ] ©. M. ILsLey, 
Notary Public. 


State of Louisiana ) 
rs. ‘ 
Joseph Hug. , 
No. , First Recorder’s Court of the City of New 
Orleans. 


The defendant herein, Joseph Hug. appears, through his 
undersigned counsel, in this honorable Court. and for 
answer as reasons for detense,. and whys this prosecution 
should be dismissed and he be hence discharged therefrom, 
alleges: 

Ist. That the ordinance No. 4798-of the Uity of New 
Orleans. in the year LS78. has been abrogated, annulled, 
and repealed, and is no longer in force, and especially 
sections 1 and 4 of said ordinance, upon which this prose- 
cution is based; that is to sav, said ordinance 4798 of 1878 
was adopted as required by act No. 100 of the Legislature 
of the State of Louisiana of 1878, entitled “* Au aet to 
regulate the private markets in the City of New Orleans, 
and for other purposes, being uct wo, thirty-one of the 
sesslons of the general assembly lor one thousand eight 
undred and seventy-tour, and to authorize the Couneil of 
the Cit) otf New Orleuns to pass ordinances and make 


— 


regulations ior the vyovernment and TS rulation ot private 
murkets In said city; ” which act has been abrogated, 
annulled, and repealed by virtue of the provisions and 
powers enumerated in act No. 20 of the general assembly, 
as the State of Louisiana, approved June 23d, 1882, en- 
titled “ An act to incorporate the City of New Orleans, 
provide for the government and administration of the 
attuirs thereof, and to repeal ‘all acts inconsistent and in 
conflict with its provisions —due public notice having 
been given in accordance with the requirements of Article 
48 of the Constitution.” 

Defendant says that the City of New Orleans, a corpor- 
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ation of the State of Louisiana, existing under the Consti- 
tution of the State, of 1868, and the laws thereunder 


enacted, ceased to exist as such under the act No. 20 of 


1882, above set forth; that the said eity, under the Con- 
stitution of 1868. and the laws thereunder. is not the same 


City of New Orleans as incorporated under act No. 20, 


either as to territorial limits or intendment of law: that 
the said act of 1878, vesting in the City of New Orleans 
at said date the power to regulate the markets in said city 
then existing, has not been perpetuated but ignored and 
abrogated by the present act of incorporation by the Legis- 
lature of the State of Louisiana, and is, therefore, in so far 
as this prosecution is concerned, an attempt to invoke a 
prosecution and usurp authority under an act of the Gen- 
eral Assembly of the State of Louisiana, and an ordinance 
of a City of New Orleans that have both ceased to exist 
and is in violation of constitutional and statutory law and 
the personal rights of your respondent in the premises. 
That the said city ordinance under which defendant is 
prosecuted, as well as the act No. 100 of 1878, authoriz- 
ing said ordinance, are inconsistent and in conflict with 
the provisions of act No. 20 of 1882 of the Legislature ot 
the State of Louisiana incorporating the present City of New 
Orleans, and especially the seventh section thereof; that 
under the provisions of said act no reservation of power on 
the part of the City of New Orleans has been perpetuated 
under said act No. 100 of 1878, or said ordinance No, 4798 
of the late City of New Orleans, by which their provisions 
can be carried into ettect; that in truth and in fact and in 
law said law and said ordinance have been abrogated and 
repealed, and that at present there is no law or ordinance 


regulating the public and private markets of New Orleans. 


aud that, therefore, this prosecution is a usurpation of 


authority not warranted by law and in total disregard of 
the rights oft respondent, 
That the Constitution of the State of Louisiana is violated 


ee 
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us regards the rights of respondent by reason of the at- 
tempted prosecution and deprivation of rights of respond- 
ent under an obsolete law and city ordinance 

Defendant further urges, that even if said act of the 
General Assembly of the State of Louisiana was still in 
force, with the ordinance of the late City of New Orleans 
No. 4798, still this prosecution could not be legally main- 
tained against the defendant for those reasons; that said 
act No. 100 of 1878 was intended as a monopoly, which has 
been abrogated by article 248 and article 252 of the State 
Constitution of 1879, and as such is in violation of articles 
5 and 14 ot the Constitution of the United States; that 
detendant is deprived ot liberty and property without due 
process of law, and under sald monopoly and the intend- 
ment of said law is abridged in his privileges and remunities 
as a citizen of the United States, and deprived of his liberty 
and property under said monopoly, and is thereunder de- 
prived of his equal exercise of the rights under the Consti- 
tution of the United States and the equal protection ot 
its laws. 

Respondent further urges that this honorable Court is 


without authority of law to punish in any manner or form 
your respondent for carrying ou his said business in the 
locality when he is charged; that said ordinance repealed, 
as aforesaid, which assumes to confer power upon this 
honorable Court to punish by fine and imprisonment, is 
null and void, and in violation of law, for the reason that no 
authority has been given to this honorable Court to punish 
elther by hue or imprisonment, and therefore the Legisla- 
ture of the State of Louisiana, not having clothed this hon- 
orable Court with the power to punish in the pretuises, in 
any manuer or form, it is without jurisdiction, and 1s usurp- 
ing authority. 

For these reasons, defendant urges that he should be 
discharged. 

i BELDEN & ARMBRUSTER, Alt’ys. 


To the Honorable th Judges of th 
Civil District Court for the Parish of Orleans 

The petitioner, of the City of New Orleans, a municipal 
corporation created by the law of the State of Louisiana, 
and domiciled and doing business within the said State, 
respectfully showeth: 

That Joseph Hug, a resident of the City of New Orleans, 
is carrying on and conducting the business known as a 
private market in the Citv of New Orleans, on corner 
First and Chippewa streets, and within a radius of six 
squares of a public market, namely, the public market 
known as the Sarraparn market. 

Now, your petitioner shows that by act No. 100 of 1878, 
of the General Assembly, all private markets are prohibited 
within a radius of six squares of any public market in the 
City of New Orleans, and the said law and other acts of 
Legislature vested power in the municipality of New 
Orleans to regulate markets, public and private; and more 
especially is this done bi the charter of said city and its 
amendments. ‘That pursuant to said power and under the 
direction and authority of said act No. 100 of 1878, 
petitioner passed an ordinance relative to pr ivate markets, 
known as No, 4798 A.38., re-enacting the ordinance known 
as No. 4418 A.8., and that by said ordinance said Joseph 
Hug and others are bound and prohibited from establishing 
a private market within a radius of six squares Of any 
public market. 

Further, petitioner alleges that in defiance of said act 
of the Legislature No. 100 and of the said ordinance of the 
City of New Orleans, and in opposition to the authority of 
the municipal government of the City of New Orleans, 
the said Joseph Hug persists in conducting a private market 
at the locality aforesaid, and within the prohibited limit. 
That the said Joseph Hug has been several times arrested 
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Further, petitioner prays for costs and for general 
relief. 
(Signed) W. H. Rogesrs, 
City Attorney. 
(Signed) bLanc & BuTLer, 7 © 


Of Counsel, 
Personaily appeared J. V. Guillotte, Mayor of the City 
of New Orleans, who being first sworn, says that the fact . 
and allegations in the foregoing petition are true. 
Sworn to and subseribed before me this 24th day of 


August, 1887. 
(Signed) J. V. GuILLOTTE, 


(Signed) ‘TH. Buisson, Mayor. 
lL. S.] Notary Public. 
Order. 


Let a writ of injunction issue as within prayed for and 
according to law. 
New OR gEans, La., , 1887. 
(Signed) A. L. Tissot, Judge. 
A true copy: 
(Signed) Don Gorpban, Dy. Clerk. 
STaTE OF LOUISIANA, 
Civil District Court for the Parish of Orleans. 
City of New Orleans 
versus 
Joseph Hug. 
The 18th day of October, 1887. Present, the Honorable 
A. L. Tissot, Judge. 
No. 21,068. On motion of W. H. Rogers, city attorney, “Tr 
and Blane & Butler, of counsel for plaintiff, and on sug- 
gesting to the Court that ,in open and flagrant 
disregard and violation of the injunction herein granted 
and served upon him, has continued from day to day since 
the day of , 1887, to conduct and carry on 
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the business of a private market, within six squares of a 
public market, viz., at corner of First and Chippewa 
streets in this city, which said private market is located 
within six squares of a public market known as Sarraparn. 

That said defendant has since the date aforesaid been 
engaged daily in selling fresh meat and vegetables at said 
private market, and threatens to continue so doing, not- 
withstanding said injunction. 

[t is ordered that Joseph Hug show cause October 24th, 
1887, at 11 A. M., why he should not be punished for con- 
tempt. 

Extracts from the minutes: 

H. Messonter, Deputy Clerk. 


STATE OF LOUISIANA, 

CSril District Court for the Parish of Orleans. 

The State of Louisiana, to Thomas Duffy, Ksq., Civil Sheriff 
of the Parish of Orleans, and the keeper of the Parish 
prison of New Orleans, greeting: 

City of New Orleans / 

versus No. 21,068. 
Joseph llug. 


Whereas Josepli Hug has this day been adjudged, after 
due trial in open Court, to have been guilty of a contempt 
of this Hon. Div. A, Civil District Court for the Parish of 
Orleans, in that he has violated the injunction issued herein 

day ot . 1887: Now, therefore. you, 
the civil sheriff of the Parish of Orleans, are hereby com- 
manded, in the name of the State of Louisiana, and of the 
Civil District Court for the Parish of Orleans, to convey 
the body of Joseph Hug to the parish prison of the Parish 
of Orleans, and there deliver him to the keeper thereof, 
who is bereby authorized and commanded to imprison the 
said Joseph Hug for the term and space of ten days, and 
for so doing this shall be your warrant, or will as that of 
said parish prison. 
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And herein fail not under the penalty of the law 


Witness the Honorable A. L. Tissot, judge of our said 


Court, division H, this 24th day of October, in the year of 


our Lerd one thousand eight hnndred and eighty-seven. 
(Signed) \. L. Tissot, Judge. 


\ = 


The State ot Louisiana, to Joseph Hug, greeting : 
City of New Orleans , 
versus + No, 21,068 
Joseph Hug 
You are hereby commanded, enjoined, and restrained, 
in the name of the State of Louisiana and of the Civil 
District Court tor the Parish of Orleans, from opening, 


maintaining or carrying on the private market on corner 


of First and Chippewa streets, between streets. 
or an where else in the City oft New Orleans, within S)X 
squares ofa public market 

And you are so to remain enjoined and restrained until 
the further order of this Court. 

Witness the Honorables A. L. Tissot, W. , Houston, 
F. A. Monroe, N. H. Rightor, Albert Voorhies, judges of 
our said Court, this day of , In the year of 
our Lord one thousand eight hundred and eighty seven, 
and in the one hundred and eleventh year of the independ- 
ence of the United States. 

Jas. D. Kankin, Dy. Clerk. 
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New Orveans, July 27th, 1887. 
Hon J. V. Guriiorre, | 
Mayor of the City of Ni iD Orleans. 

Dear Sir: I find that it becomes my professional as 
well as individual duty, to address you in behalf of the 
following-named parties (private market proprietors), to 
wit, Joseph Hug, Joseph Natal, August Spraul, and 
Timothé Rouche. 

The above-named parties have heretofore been arrested, 
tried, and fined before the Hon. Robert C. Davey, Recorder 
of the First District of the City of New Orleans, charged 
with the vioiation of City Ordinance 4798, prohibiting 
private markets within a certain radius from a _ public 
market ; from sentences imposed in these cases (being fines 
of $25 each) appeals were taken to the Supreme Court of 
Louisiana, and that on hearing in said Supreme Court, the 
sentences of Judge Davey were affirmed. From the judg- 
ment by the Supreme Court of Louisiana the issues were 
taken by writ of error to the Supreme Court of the United 
States, where it is now pending for hearing and decision. 

The questions presented by defense in these cases are 
serious, and, as we believe, well founded in law. 

[ desire to impress upon your mind the fact that in all of 
these cuses bonds have been giveu in a very large sum in 
favor of the City of New Orleans, both in appeals from 
First Recorder’s Court to Supreme Court of Louisiana, and 
from Supreme Court of Louisiana by writ of error to Su- 
preme Court of the United States, to secure said city any 
damages that might possibly result upon a final judgment 
against the parties in the Supreme Court of the United 
States. Your attention is particularly directed to the fact 
that these various writs of error which have been served 
upon you as the executive head of the city government 
are accompanied in each case by supersedeas, being bond 
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in favor of said city to secure her against loss, and which 
bond, operating as a supersedeas, is duly approved and 
signed by Associate Justices of the Supreme Court of the 
United States, Bradley and Harlan, and now on file in 
the clerk’s office of the Supreme Court of the State of 
Louisiana, 

Thus, you will see by my statement, which is verified 
by the records of the Supreme Court of the State of Louisi- 
ana, that the question in its entirety, as to whether these 
parties have a right to carry on their private market busi- 
ness, is pending in the Supreme Court of the United States, 
with bonds in favor of the City of New Orleans more than 
suflicient to meet any damage that might result from a 
failure to maintain our defense tn said high tribunal. 

With this statement of facts as the ground of our com- 
plaint, we now inform you, that in the total disregard of 
our right in the premises of the parties named, that they 
are prevented from carrying on their business (as they 
certainly have a right to do) by affidavits and arrests made 
before Judge Davey of the First Recorder’s Court of the 
city, and sheriff’s deputies taking forcible possession of 
their place of business, and thereby preventing sales of 
their commodities. 

We have reason to believe that these violations of our 
rights and the total disregard of the mandates of the 
Supreme Court of the United States are the acts of one 
Henry Larquié, lessee of the public markets of the City of 
New Orleans, who seems to arrogate to himself the right 
to disregard law and Courts of Justice, and to these citizens 
as though they were entirely without rights, and at his 
mercy. We further learn that he pretends that he can 
proceed as he chooses, by affidavits or otherwise, and 
that every affidavit or new act constitutes a new case, 
and has no connection with the cases pending on writ 
of error in the Supreme Court of the United States. Per- 
haps he has been advised that he has a right thus to act ; 
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but, if so, I am sure that the advice given him is as erro- 
neous as the advice previously given him that he could 
make a grocery establishment of the public markets on 
Sunday. Either position is as erroneous as unjust. We 
desire (in order that we may present the matter fully) to 
state that the violation of acity ordinance, where a ques- 
tion of right is involved, is acivil and not a criminal case ; 
and, being a civil case, either party can appeal suspen- 
sively and stay further proceedings. You will find this 
elementary doctrine fully laid down in the recent case of 
the City of Kansas v. Clark, (Supreme Court of Missouri, 
vol. 5, new series), Southern Law Review, and also in one 
of our own decisions in Martin’s Reports, where in a case 
for violation of city ordinance such as this, an appeal sus- 
pended further proceedings until the case was finally 
decided. In other words, the question of the validity 
of the city ordinance, and the rights of the defendants 
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having been submitted to the Court for decision, and the 
defendants, having furnished the city with bond to cover 
any damage she may sustain, takes the whole question be- 
fore the Supreme Court of the United States, and which 
‘annot be again antagonized by dividing this civil question 
by a multiplicity 6f new affidavits. What ase would be our 
writs of error, with bonds in favor of the city, if Mr. Lar- 
quié can destroy them by new affidavits, imprisonments, 
and closing places of business by deputies of the sheriff of 
the Parish of Orleans? The answer is plain, that our rights 
in Court would be an expensive farce, and Mr. Larquié 
would hold a position higher than the Supreme Court of 
the United States. Mr. Larquié was informed by Judge 
Billings that any violation of the supersedeas in the writs of 
error, would subject him to severe punishment at the hands 
of the Supreme Court of the United States. 

Now, I call your attention to the fact that these viola- 
tions of said writs of error are done in the name of the City 
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of New Orleans, and not in the name of Mr. Larquié, who 
is hiding behind the cover of the city’s name. These 
parties are citizens well known for their honesty and in- 
dustry, engaged in a business of itself lawful and right, 
and in localities where the inhabitants require these mar- 
kets; a business indorsed by three-fourths of the inhabit- 
ants of this city as necessary and established by public 
demand, and wherein the most refined and sensitive nature 
could not urge that they interfere with the public health. 

This being the case, and the city being in any event 
secured against loss by good and solvent bonds, equity as 
well as law dictates and requires that they should not be 
interrupted in their business pending their writ of error in 
the Supreme Court of the United States, for it is the vilest 
nonsense for the lessee to complain, if he and the city are 
secured by our bonds from loss. ‘The numerous acts of 
oppression committed by said lessee against these parties, 
by imprisonment and otherwise, while their cases are pend- 
ing in Court, have never been excelled under the most 
absolute form of government. As the executive head of 
the government of the City of New Orleans, we believe 
it to be your duty to interpose your authority by forcing 
obedience to the orders and authority of the Supreme 
Court of the United States over these cases, and to that 
end you see to it that no further interference be made 
against them in the conduct of their business, and that 
in order that no uncertainty surround the city in her 
duty to these citizens and litigants, you should give official 
notice to the municipal judges of the City of New Orleans, 
and your police officers, to do nothing in the premises cal- 
culated in any manner to interfere with their business, as 
herein set forth. 

My long and friendly acquaintance with you, both per- 
sonally and officially, with my personal knowledge of your 
disposition at all times to do that which is right, and kuow- 
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ing that much has been done in these matters of which you 
know nothing, has prompted me to send you this lengthy 
communication. Iam sure that you will give it a careful 
consideration, and after so doing, will see that no further 
contenipt is committed against the authority of the Supreme 
Court of the United States, and no further trampling upon 
their rights, and that we may be saved the trouble and 
mortification of urging obedience in the Supreme Court of 
the United States. 
Resp’y, S. BELDEN, Alt’y. 
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The very able brief, with the numerous exhibits there- 
unto attached, filed by [lon. Carlet nt) Ilunt. City Attor- 
ney, for defendant in error, has very materially reduced 
the labor which we had deemed necessary, before reading 
same, in order to present the case fully to this court. The 
facts therein contained, We scimit. are Very impartially 
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stated and in the main features we believe to be correct. 


We will CVel YO so far on our part as to abandon all 
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argument in regard to Article V of the Amendment of 
the Constitution of the United States, as we ar perfectly 
willing to admit, under the decisions of this court, that 
the first ten articles of the amendments of the Constitu- 
tion are only binding on the Government of the United 
States and do not affect the action of the separate States. 
But in thus freel\ cviving up our outworks, we will fal] 
hack to the citadel, in which we maintain we are so 


strongly entrenched as to be deemed well nigh Impreg- 
nable. Need we state that this position which we take 
will be under section I of Article XIV of the Amendments 
of the Constitution. and which our Opponent has barely 
touched in the brief submitted for the other side? We 
maintain that plaintiffs in error have the right to the 
decision of the eourt i) ant ir hivor unde |" the proy INTONS 
of such section: 


iw which shall 


“No State shall make or enforce any 
abridge the privileges or immunities of citizens of the 
United States, hor shall cLTL StALC deprive cLIh\ person of 
life. liberty, or property without clue rocess of law , aoe 
deny to any person within its jurisdiction the equal pro- 
tection of the laws.” 


We beg to call the attention of the court to the fact 
that, in the very initiative of the proceedings against 
plaintiffs in error, they were condemned by judgment ot 
fine and imprisonment in the First Recorder's Court of 
the City of New Orleans, thereby depriving them of the 
privilege of a trial by jury, and which is clearly a Viola- 
tion of the first section of Article NIV of the Amend- 
ments of the Constitution. We are well aware that this 
court decided In the case of New Orleans Water-works 
Company v. Louisiana Sugar Refining Company, 125 U. 
S., 18, in which Mr. Justice Gravy delivered the opinion 
of the court and stated is follows: “The erounds Upon 
which the Supreme Court of Louisiana gave judgment 
for the defendants appear by its opinion, which under 
the practice of that State is strictly part of the record, 
and has always so been considered by this court on writs 
of error,” and that Mr. Cliet-Justice Bermudoz, in deliv- 
ering the opinion of the Supreme Court of the State of 
Louisiana in our case, said: “ We consider that these 
and other objections to the constitutionality or legality 
of the ordinance in question and others similar to 11 have 
been already considered and judicially determined in 
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favor of the regulation . (pape 23 of the Record): still we 
do not consider that we are estopped from setting up 
i this defense, which was clearly made in the Recorder’s 
Court (see page 5 of the Record), though the point was 
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lwnored, apparently, \\ hie 1} earried by appeal LO the upper 
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court. As for the grounds on which this judgment of 
the Reeorder’s Court is clearly unconstitutional, we think 


that the reasoning is conclusive as contained in the 
e opinion of Mr. Justice Blatchford, rendered in 7 Ben., 1, 
decided Ly him in ISi5 as iudge of the U.S. District 
Court for the Southern District of New York. The par- 
ticular section of the ordinance which we think ts clearly 


unconstitutional is as follows 
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“That no private market shall be permitted within a 
radius of six blocks of any publie inarket of the city, as 


Pel plan 1) file Wn the othe Or tive Ll Hnuistrator of com- 
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merce, desiynating and speciiving the same and making 
part of this ordinance, and it shall be the duty of the chief 
of police, under the direction of the administrator of com- 
merce, to cause auhy private market Cpe ned in violation 
of the provisions Ol vhs section to bi closed : and any 
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person opening il private market in \ lolation of the pro- 
Visions of this section, enna within the said prohibited 
distance, shall be liable to a fine of twenty-five dollars 

a for each and every offense; said fine to be imposed and 
collected by the recorder of thi district in) which said 
private market deny be situated. In default of the pay- 
ment of each and every fine so Lin posed the person SO 
defaulting shall be subject to imprisonment for a term 
not to exceed thirty days or less than five days.” (Ordi- 
nance 4798 A.3S., See. 4.) | 
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The authority under which his. ordinance was passed 
is contained section 3, act of the Legislature of the State 
of Louisiana, approved Mareh 15, 1873: 
“Be it further enacted, ete.. That the City Council may 
= prescribe by ordinanee the manner in whieh sueh pri- 
vate markets shall be kept, the portion of the city in 
which they shall be located, and the distance which they 


will be removed from the public markets, and shall have 
power tO provide for the enforcement of said ordinanees: 
Provided. No private market shall] be established within 
a radius of six (6) squares of any public market.” 


l. 


We proceed now to the recent rulings of this court In 
regard to the point in Issue, as stated above. 

The case of Minnesot Le, Barber, Loo LU. S., d1L9, decided 
during the past term of this court, we consider as a com- 
plete vindication of the position which we assume, and 
presenting a thorough refutation of the grounds which 
have been taken by the learned counsel representing the 
city of New Orleans as maintaining the legislation on the 


subject as being within the police power of the State. In_ 


the above case Mr. Justice Harlan, rendering the opinion 
of the court, stated as follows: 

“The presumption that this statute was enacted in 
good faith for the purpose expressed in the title, namely, 
to protect the health of the people of Minnesota, cannot 


contro! the final determination of the question whether 


it is not repugnant to the Constitution of the United 
States. There may be no purpose upon the part of a 
legislature to violate the provisions of that instrument, 
yet a statute enacted by it, under the forms of law, may, 
by its necessary operation, be destructive of rights granted 
or secured by the Constitution. In such cases the courts 
must sustain the supreme law of the land by declaring 
the statute unconstitutional and void. ‘This principle 
of constitutional interpretation has often been announced 
by this court.” 


We deny most emphatically that the provision con- 
tained in sec. 3, act of the legislature, approved March 
15, 1878, “No private market shall be established 
within six (6) squares of any public market,’’ has any 
application to the police power. This proviso was simply 
to increase the value of the franchise farmed out to the 
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lessee of the public markets, one Llenry Larche, who 
thereby was enabled to use such a lease as means of 
extortion on vendors of provisions coming from the ad- 
jacent country contiguous to'the city, as also to citizens 
of the other States of the Union, and foreign subjects who 
frequented the city of New Orleans as a mart in which 
to cdlispose of such produce as could be only sold to profit 
in the open markets of a city. 

In this case the city of New Orleans has gone into part- 
nership with the lessee of the public markets and has used 
its grant of municipal power to enhance the profits of 
such partnership in such a manner as virtually to pro- 
hibit the citizens of the State of Loutsiana and the other 
States of the Union, as also the subjects of foreign gov- 
ernments, from selling all provisions of a perishable 
nature except at the behest and by submitting to the 
‘demands of such unlawful partnership. The city of New 
Orleans, except an Insignificant suburb, forms a crescent 
on the left bank of the Mississippi River, stretching 
some sixteen or seventeen miles in length and from three- 
quarters to a mile in breadth, and the number of public 
markets, with the prohibition of the six adjoining sqQares, 
virtually takes in the whole territory and gives a mo- 
nopoly to the lessees of stalls in the public markets of the 
business of selling meats and fresh vegetables in that 
city. That such law was intended as a prohibition is 
easily discerned when the fact of the diminution of the 
prohibited distance, from a radius of twelve blocks to 
six blocks, is taken into consideration. ‘The increase of 
the number of public markets rendered it unnecessary to 
keep up the prohibition at the former figure, so the law 
was amended so as to take in the latter number and still 
virtually continue the monopoly. When we remember 
that the most important of these public markets are situ- 
ate on the public levee or adjacent thereto, we can easily 
conceive the oppression they exercised on the foreign and 
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interstate commerce in articles of daily consumption 
brought to the wharves of the city, as the perishable na- 


ture of the articles in question and the high prices of 


drayage, with the corresponding danger of delay, forces 
the owners to sell at to the lessees of the public markets 
almost at any price dictated by such extortioners. 

In this connection we would beg to call the attention 
of the court to the list of cases given by Mr. Justice Brad- 
ley, in rendering the opinion in Leloup v. Port of Mobile, 
127 U.S., 648, treating on burdens of commerce of like 
character as portrayed above. 

Counsel for defendant in error lays great stress on 
the necessity of prohibiting the opening of private mar- 
kets within a radius of six blocks of the public markets, 
owing to sanitary reasons for the prevention of epidem- 
ics to waich New Orleans is peculiarly liable. The 
history of the law contradicts such hypothesis. Before 
the act of March 15, 1875, was passed the prohibition 
was within a radius of twelve squares. Now, has the 
danger of epidemics so diminished that the prohibited 
radius could be decreased by the later law to so great a 
degree? The idea is preposterous, and the true reason 
of the change in the law is that given as above, and has 
no connection with anticipated danger of epidemics. 
Besides, the very spirit and essence of all sanitary laws 
should be uniformity, and the nature of such prohibi- 
tion contradicts the fundamental principle. From the 
peculiar configuration of the city of New Orleans, as pre- 
viously explained; being built in the form of a crescent, 
there could not be a more indefinite standard of distance 
than that preseribed in such prohibition. Taking each 
public market as the starting point to measure the dis- 
tance of such prohibition, we are certain that the line to 
each of the thirty-two points of the compass would be 
different, nor would any measurements of two different 
public markets be the same. The absurdity of the posi- 
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tion thus taken by defendant in error is too manifest 
to need further argument. 

There is another feature in this case which presents 
the city of New Orleans in a most invidious light. The 
ground upon which many of the public markets of the 
city have been built was originally donated for such 
purpose by the former proprietors. It is but a poor return 
for such generosity to depreciate the value of the adja- 
cent property now owned by their descendants, by mak- 
ing the prohibition in question. Truly, my Lord Coke’s 
saying, that corporations have no souls, is well exemph- 
fied in this action of ingratitude of a modern municipal 
corporation toward the descendants of their former ben- 
efactor. 

That the right of transporting to and selling in the 
city of New Orleans the products of the different States of 
the Union by the citizens thereof, is guaranteed to them 
by Amendment XIV of the Constitution, and that the 
Act of the Legislature of the State of Loulsiania, approved 
Mareh Ld, IS7S, and the ordinances of the city of New 
Orleans, passed in) pursuance thereof, abridge the privi- 
leges of citizens of the United States mn compelling them 
to sell such products in the public markets, owned by the 
said city and worked in partnership with their lessee, 

That consequently the judgment of the Supreme Court 
of the State of Louisiana, declaring said act of the Legis- 
lature and ordinances of the city of New Orleans as not 
contravening the provisions of Article X ay ot the ( ‘onsti- 
tution of the United States, Is manifest error and should 
be reversed by this honorable court. 

Respectfully submitted. 

J. HALE SYPHER, 
West STEEVER, 
Attorneys for Plaintitts m Error. 
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THE STATE OF LOUISIANA. 


/n Error to the Supreme Court of the State of Louisiana. 


BRIEF FOR THE City oF NEw ORLEANS. DEFENDANT IN 
ERROR. 


STATEMENT OF THE CASE. 


In the year 1878, the General Assembly of the State of 
Louisiana adopted, and the Governor approved, Act No. 
100 of the session of that year. The Act regulated 
private markets in the City of New Orleans, and author- 
ized the City Council to pass ordinances and make regu- 
lations for the government of such markets. provided they 
should not be established within a radius of six squares 


of any public market. See Exhibit A, annexed hereto. 
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In conformity with this statute the Council of the City 
of New Orleans on the 17th day of December, 1878, 
adopted Ordinance No. 4798, administration series. (See 
Appendix, Exhibit B.) to give effect to Act No. roo. 

The defendants, Joseph Natal and others, having been 
prosecuted before the First Recorder’s Court of the City 
of New Orleans, for carrying on the business of a 
private market within a radius of six blocks of a public 
market, in violation of Section 4 of the Ordinance, were 
sentenced to pay a fine, and in default of pay- 
ment of the fine imposed, to imprisonment. Ap- 
peals were thereupon taken to the State Supreme 
Court, and that Court having affirmed the judgment 
of the Recorder’s Court, the case now comes before 
this Court on writs of error directed to the Supreme Court 
of*the State of Louisiana at the instance of defendants. 

See Appendix, Exhibit C, for judgment of Supreme 
Court of Louisiana. 

On the trial in the Recorder’s Court, the following plea 
in bar was filed by each defendant: 

‘*The defendant herein appears, through his un- 
dersigned counsel, in this Honorable Court, and, 
for answer, as reasons for defence, and why this prosecu- 
tion should be dismissed and he be hence discharged 
therefrom, alleges: 

‘‘t, That the ordinance No. 4798 of the City of New 
Orleans in the year 1878 has been abrogated, annulled 
and repealed, and is no longer in force, and especially 
Sections 1 and 4 of said ordinance, upon which this pros- 
ecution is based—that is to say, saidOrdinance 4798 of 
1878 was adopted, as required by act No. 100 of the Leg- 
islature of the State of Louisiana of 1878, entitled: ‘An 
act to regulate the private markets in the City of New Or- 
leans, and for other purposes, being act number thirty- 
one of the General Assembly for one thousand eight hun- 
dred and seventy-four, and to authorize the council of the 


' 
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City of New Orleans to pass ordinances and make regula- 
tions for the government and regulation of private markets 
in said city,’ which act has been abrogated, annulled and 
repealed by virtue of the provisions and powers enumer- 
ated in act No. 20 of the General Assembly of the State 
of Louisiana, approved June 23, 1882, entitled: ‘An 
act to incorporate the City of New Orleans, provide for 
the government and administration of the affairs thereof, and 
to repeal all acts inconsistent and in conflict with its pro- 
visions, due public notice having been given in accordance 
with the requirements of Article 48 of the Constitution.’ 

‘* Defendant says, that the City of New Orleans, a corpo- 
ration of the State of Louisiana, existing under the Con- 
stitution of the State of 1868 and the laws thereunder 
enacted, ceased to exist as such under the Act No. 20 of 
1882, above set forth; that the said City under the constitu- 
tion of 1868 and the laws thereunder is not the same City 
of New Orleans as incorporated under Act No. 20 either 
as to territorial limits or intendment of law; that the said 
Act of 1878 vesting in the City of New Orleans at said 
date the power to regulate the markets in said City then 
existing has not been perpetuated, but ignored and ab- 
rogated by the present act of incorporation by the Legis- 
lature of the State of Louisiana, and is, therefore, in so tar 
as this prosecution is concerned, an attempt to invoke a 
prosecution and usurp authority under an act of the 
General Assembly of the State of Louisiana and an ordi- 
nance ot a City of New Orleans that have both ceased to 
exist, and is in violation of the constitution and statutory 
law, andthe personal rights of your respondent in the 
premises. 

‘*That the said city ordinance under which defendant is 
prosecuted, as well as the Act No. 100, of 1878, author- 
izing said ordinance, are inconsistent and in conflict with 
the provisions of Act No. 20 of 1882, of the Legislature 
of the State of Louisiana, incorporating the present City 
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of New Orleans, and especially the seventh section 
thereof ; that under the provisions of the said Act no reser- 
vation of power on the part of the City of New Orleans 
has been perpetuated under said Act No. 100, of 1878, or 
said Ordinance No. 4798 ot the late City of New Orleans, 
by which their provisions can be carried into effect; that in 
truth and in fact, and in law, said law, and said ordinance 
have been abrogated and repealed, and that at present 
there is no law or ordinance regulating the public and 
private markets of New Orleans, and that therefore 
this prosecution is an usurpation of authority not war- 
ranted by law and in total disregard of the rights of re- 
spondent. 

‘*That the Constitution of the State of Louisiana is 
violated as regards the rights of respondent by reason 
of the attempted prosecution and deprivation of rights of 
respondent under an obsolete law and city ordinance. 

‘* Defendant further pleads, that even if said Act of the 
General Assembly of the State of Louisiana was still in 
force with the ordinance of the late City of New Orleans, 
No. 4798, still this prosecution could not be legally main- 
tained against the detendant for these reasons; that said 
Act No. 100 of 1878 was intended as a monopoly, which 
has been abrogated by Article 248 and Article 252 of the 
State Constitution of 1879, and as such is in violation of 
Articles 5 and 14 of the Constitution of the United States, 
in this, that defendant is deprived of liberty and property 
without due process of law, and under such monopoly 
and the intendment of said law, is abridged in his privi- 
leges and immunities as a citizen of the United States, and 
deprived of his liberty and property under said monopoly 
and is thereunder deprived of his equal exercise of rights 
under the Constitution of the United States and the equal 
protection of its laws. 

‘* Respondent further urges that this Honorable Court is 
without authority of law to punish, in any manner ortorm, 


your respondent for carrying on his said business in the 
locality where he is charged; that said ordinance, repealed 
as atoresaid, which assumes to confer power upon this 
Honorable Court to punish by fine or imprisonment, is null 
and void and in violation of law, for the reason that no 
authority has been given to this honorable court to punish, 
either by fine or imprisonment, and therefore the Legisla- 
ture of the State of Louisiana, not having clothed this 
Honorable Court with the power to punish in the premises 
in any manner or form, it is without jurisdiction and 
usurping authority. 

‘*For these reasons defendant urges that he should be 
dismissed.’’ Record, p. I. 

The plaintiffs in error, on the 6th day of October, 1557, 
subsequent to the granting of the writ of error, proceeded 
to file the tollowing assignment of errors zz the Supreme 
Court of the State: 

Detendant herein assigns as error, and as a reason why 
the judgment of the Supreme Court of the State of Louis- 
lana in the above entitled case should be reversed, and 
judgement rendered in defendant’s tavor on writ of error 
(1) that the Court erred in holding, that the law and ordi- 
nance of the State of Louisiana and City of New Orleans 
on which this prosecution is based, have not been repealed 
by Act No. 20 of the General Assembly.of Louisiana of 
1852 4ncorporating the City of New Orleans; (2) the court 
erred in decreeing that the city ordinance of the City of 
New Orleans, No. 4798, and Act No. 100 of the General 
Assembly of the State of Louisiana, of the year 1878, on 
which this prosecution is based, are not in violation of the 
amendments to the Constitution of the United States, 
Articles 5 and 14. Wherefore, plaintiffs in error, Jos. 
Natal e¢ a/., prayed that the judgment of the Supreme 
Court oft the State of Louisiana be reversed, and that 
there be judgment rendered in their tavor and for gen- 


eral reliet. 


ARGUMENT. 


Under the foregoing pleas this Court is called upon 
by plaintiffs in error to decide the following questions: 

First—Have Act No. 100 of the General Assembly ot 
Louisiana of the year 1878 and Ordinance No. 4798, 
administration series, of the City of New Orleans, relative 
to private markets in the City ot New Orleans, been 
repealed by Act No. 20 of the General Assembly of 
Louisiana of 1882, incorporating the City New Orleans? 

Second—Are the city ordinance of the City of New 
Orleans No. 4795 and Act No. rooof the General Assem- 
bly of the State of Louisiana of the year 1878, on which 
this prosecution is based, null and void, as violative of 
the amendments to the Constitution of the United States, 
Articles 5 and 14. and as depriving the plaintiffs in 
error of liberty and property without due process of 
law and of the equal exercise of rights under the Con- 
stitution of the United States, and of the equal pro- 
tection of its laws? 


I. 


The contention of plaintiffs in error is, that Act No. 
100 of 1878, and the Ordinance No. 4798, A. S., both 
of which relate to private markets in the City of New 
Orleans, have been repealed by the Act No. 20 of 1882, 
known as the Charter of the City of New Orleans, and 
that in consequence, the prosecutions thereunder are 
ultra vires and a usurpation of authority. 

The Act of 4878 is a grant of power by the Legisla- 
ture of the State of Louisiana to the municipality of New 
Orleans, authorizing the proper authorities to exercise the 
police power of controlling the private markets, established 
within the limits ot the City of New Orleans. 

The first section of the act repeals a preéxisting act of 
the Legislature on the same subject matter. 

By the second section it is enacted that **the City Coun- 
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cil of the City of New Orleans be and they are hereby 
authorized and empowered to make such arrangements 
and pass such ordinances for the government and regu- 
lation of private markets in the City of New Orleans as 
they in their discretion may deem proper, and that they 
be vested with full power to provide for the entorcement 
of their said ordinances; provided, the City Council shall 
not have the power to prohibit the existence of private 
markets under proper regulations.”’ 

The third section provides : **That the said City Council 
may prescribe by ordinance the manner in which such 
private markets shall be kept, the portion of the city in 
which they shall be located, and the distance which they 
shall be removed from the public markets, and shall have 
power to provide for the enforcement of said ordinances: 
provided, no private market shall be established within a 
radius of six (6) squares of any public market.”’ 

The portion of Act 20 of the Legislature of 1882 bearing 
on markets is to be found in Section 7 of that Act: 
(See appendix, Exhibit D). 

‘*The council shall have power and it shall be their duty 
to pass such ordinances and to see to their faithful execu- 
* (2) to maintain 


tion as may be necessary and proper; * 


its cleanliness, and health, and to thisend * * (b)to 
provide for the inspection and cleanliness of all vaults, 
privies, yards, pools, markets, cemeteries; * * *”’ 

It is submitted that there is, clearly, nothing in 
the section quoted above which sustains the claim ad- 
vanced by plaintiffs in error, of a repeal of the Act of 1878. 
It becomes necessary therefore toinspect other portions of 
the Act of 1882 to ascertain whether the act in ques- 
tion has been repealed elsewhere than in Sec. 7. The 
repealing clause of the Act of 1882 is in these words (See 
appendix C): **Section 78. Alllawsin conflict, inconsistent 
with, or contrary to the provisions of this act, be and the 


same are hereby repealed.’’ Now, then, the enquiry arises 
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whether there is anything in the act of 1878 which is in 
conflict or inconsistent with, or contrary to the provisions 
of the act of 1882° - 

The act of 1878 as already stated, authorizes the council - 


to pass ordinances tor the government and regulation of — 
private markets. Section 7 of Act 20 of 1882 makes it : 


the duty of the council to pass such ordinances, and to 
see to their faithful execution, as may be necessary and 
proper to maintain the cleanliness and health of the City , 
of New Orleans, and to this end to provide among other 
things for the inspection and cleanliness of markets. 

Special provision is made by the Act of 1878 for private 
markets, while the Act of 1882 directs attention to all 
markets in the city whatsoever. 

Properly speaking the Act of 1878 is a special act. The 
Act of 1882 on the other hand is of a general character, 
and includes within its scope, both private and public 
markets. As is often the case in like circumstances, the 
two acts do not at all conflict. Onthe contrary, they may — 
not only stand together, but evidently do actually consist 
and simply show vigilance in the exercise of the police 
power in New Orleans on the subject of markets. 
The court will note, moreover, that by Section 28 of the 
Act of 1882, commonly known as the present charter of 
New Orleans, all rights to which the city formerly laid 
claim under previous charters, are preserved for it and | 
maintained. (Appendix C.) 

The case at bar, then, is much stronger than that put by 
Judge Dillon, in his work on Alunicipal Corporations, 3d 
Ed., Section 85. Hesays: ‘*Where a statute does not, 
in express terms, annul a right or power given to a cor- <—- 
poration by a former act, but only confers the same rights 
and powers under a new name, and with additional powers, 
such subsequent act does not annul the rights and powers 
given under the former act and under its former name, 
there being no express repeal.’ 
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Thesame learned writer at Section 777, continues: **The 
name of an incorporated place may be changed, its bound- 
aries enlarged or diminished, and its mode of government 
altered, and yet the corporation not be dissolved, but in 
luw remain the same.”’ 

Again, so Section 172: ** Accordingly, the substitution of 
a new municipal charter in the place of a previous charter, 
or ata change in such a charter in}wholeor in part, where 
substantially the same territory and the same inhabitants 
are concerned, will not be ‘presumed to be the creation of 
a new corporation, but the assumption by the old one of 
new powers and privileges.”” * * * 

The decisions rendered by this Court in Girard vs. 
Philadelphia, 7 Wall., p.1; and Broughton vs. Pensacola, 
93 U.S., establish these to be the correct views. 

In JZobile v. Watson, 116 U. 8S. 300, the court 
said: ‘** Where the Legislature of a State has given 
a local community, living within designated bounda- 
ries, a municipal organization, and by’ a subsequent 
act or series of acts repeals its charter and dissolves the 
corporation, and incorporates substantially the same people 
as a municipal body under a new name tor the same gen- 
eral purpose, and the great mass of the taxable property 
ot the old corporation is included within the limits of the 
new, and the property of the old corporation used tor 
public purposes is transferred without consideration to the 
new corporation for the same public uses, the latter, 
notwithstanding a great reduction of its corporate limits, 
is the successor in law of the tormer, and liable for its 
debts; and it any part of the creditors of the old corpo- 
ration are left without provision tor the payment of their 
claims, they can enforce satisfaction out of the new. In 
illustration and support of this proposition, the following 
cases are in point: Page 

‘In O'Connor vs. Memphis 6 Lea, 730, the Supreme 
Court of Tennessee say that—* Neither the repeal of the 
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charter of a municipal corporation, nor a change of its 
mame, nor an increase or diminution of its territory or 
population, nor a change 1n 1ts mode of government, nor 
all of these combined, will destroy the identity, continuity, Pp. 
or succession of the corporation if the people and territory ' 
reincorporated constitute an integral part of the corporation 
abolisbed * * * ‘The corporators and the territtory are 
the essential constituents of the corporation, and its rights 
and liabilities naturally adhere to them.’ ”’ 

The foregoing remarks and citations have been made 
altogether out of due submission. The decision herein of 
the Supreme Court of Louisiana, as already represented, 
determined Ordinance 4798 of the City of New Orleans, 
whereunder plaintitts in error were tried and sentenced, to 
be unrepealed by Act 20 of the Acts of 1882, and, there- 
fore, to be in full force and effect* This court will, it is 
believed, under repeated adjudications of its own, accept 
the decision in question as binding, it being a construction 
of the State law of Louisiana by the hi 
State. 
Quimby vs. Boyd, 128 U. S. Rep. 488. 
DeSaussure vs. Gaillard, 127 U. S. Rep. 216. 
Murray vs. Charleston, 96 U.S. Rep. 432. 
United States vs. Thompson et al., 93 U. S. Rep. 586. 
New York Life Insurance Co. vs. Hendren, 92 U. 5. 
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Error to the decision of the Supreme Court of Louis- 
isana is further assigned, on the ground, that the Court 
decided City Ordinance No. 4798 and Act No. 100 of 
the General Assembly of the State of Louisiana of the —— 
vear 1878, on which the prosecutions herein are based, 
are not in violation of the amendments to the Constitution 
of the United States, Articles 5 and 14; Pillaintiffs in 
error contend that they are deprived of liberty and prop- ed . 
erty without due process of law: that Act 100 was in- 
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tended as a monopoly; and that they are deprived there- 
under of the equal exercise of rights under the Constitu- 
.tion of the United States and of the equal protection of 
its laws. 

Plaintiffs do not complain that they are prohibited from 
following a lawful occupation except in this, by the re- 
striction imposed by the law they can not carry on their 
calling of market men within six squares of a public 
market. 

[It has been so frequently held by this Court that the 
piohibitions in the fifth article of the amendment to the 
Constitution of the United States are exclusively restric- 
tions upon the federalpowers to prevent interference with 
the rights of States and their citizens, that a mere refer- 
ence to the authorities will serve to establish that the 
amendment in question has no application at all to the in- 
stant case: Barron vs. Baltimore, 7 Peters, 243; Livings- 
ton vs. Moore, 7 Peters, 479; Fox vs. Ohio, 5 Howard, 
410; Twitchell vs. Commonwealth, 7 Wallace, 321; Fer- 
tilizing Co. vs. Hyde Park, 97 U. S., 659. | 

The objection, that the effect of the law and of 
ordinance No. 4798 is to establish a monopoly, if sus- 
tained by the facts of the case can not avail plainttt 
in error. Inthe Slaughter House cases, 16 Wallace, 36, 
this Court, after considering all the arguments against the 
granting of privileges amounting to monopolies, recognized 
the authority of State Legislatures to grant exclusive 
rights when they are necessary and proper to effectuate 
a purpose which has in view the public good. At 
p. 61, the Court sav: ‘*The wisdom of the monopoly 
granted by the Legislature may be open to question, 
but it is difficult to see a justification for the assertion 
that the butchers are deprived of the right to labor 
in their occupation or the people of their daily service 
in preparing food, or how this statute, with the duties 


and guards imposed upon the company, can be said to 
‘ 
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destroy the business of the butcher, or seriously interfere 
with its pursuit.”’ 

[In the second section of Act 100 authorizing the City Coun- 
cil to regulate private markets, while care is taken by the 
legislator to protect the private marketmen by means of the 
proviso, that ‘*the City Council shall not have the power to 
prohibit the existence of private markets under proper regu- 
lations :’’ ,by the next section of the same act the interests 
of the public likewise are carefully conserved as follows: 
‘*That the said City Council may prescribe, byordinance, 
the manner in which such private markets shall be kept, 
the portion of the city in which they shall be located, and 
the distance which they shail be removed from the public 
markets, and shall have power to provide tor the enforce- 
ment of said ordinances; Provided, no private market 
shall be established within a radius of six (6) squares of 
any public market.”’ 

Considering the character and the functions of the 
Council, the guarded language ot Act No. 1oo, and the 
evident purpose thereot to protect the public health, it is 
submitted, that the act is clearly nothing more than a 
very usual éxercise of the police power of the State. The 
City Council evidently so understood it, as Ordinance itselt 
No. 4798 proclaims. The provision of the third section 
of Act No. 100, empowering the Council to prescribe, by 
ordinance, the manner in which private markets shall be 
kept, the portion of the city in which they shall be lo- 
cated, and the distance which they shall be removed trom 
the public markets, was, it may be assumed beyond seri- 
ous doubt, also adopted in the interest of proper police. 
Every line in the ordinance 4798 follows closely the provi- 
sions of Act No. roo. 

It is familiar knowledge that the regulation and control 
of markets has been exercised as a part of the police 
power ot government, both in this country and in England, 
time out of mind, and that it has been constantly sus- 


13 


tained by the Courts. Vightingale, petitioner, 11 Pick- 
ering 168; Bushvs. Seabury, 8 Johns. (Supreme Court of 
Judicature, N. Y. .) 418. 

Chancellor Kent (13 Ed. of Holmes), vol. 2, Marg. p. 
340, lays down the law as follows: 

‘Though property be thus protected, it is still to 
be understood that the lawgiver has a right to prescribe 
the mode and manner of using it, so far as may be neces- 
sary to prevent the abuse of the right, to the injury or an- 
noyance of others, or of the public. The government 
may, by general regulations, interdict such uses of prop- 
erty as would create nuisances, and become dangerous to 
the lives or health, or peace or comfort of the citizens. 
Unwholesome trades, slaughter-houses, operations offen- 
sive to the senses, the deposit of powder, the application 
of steam power to propel cars, the building with combus- 
tible materials, and the burial of the dead, may all be inter- 
dicted by law, in the midst of dense masses of population, 
on the general and rational principle that every person 
ought so to use his property as not to injure his neigh- 
bors, and that private interests must be made subservient 
to the general interests of the community.’’ 

Cooley on Constitutional Limitations 5 Ed., p. 743, 
says: 

‘*So the most proper business may be regulated to pre- 
vent its becoming offensive to the public sense of decency, 
or for any other reason injurious or dangerous; and rules 
for the conduct of the most necessary and common occu- 
pations are prescribed when from their nature they afford 
peculiar opportunity for imposition and fraud. Cities 
commonly provide markets where provisions may be 
exposed for sale; and these are subjected to careful regu- 
lations, and furnished with official inspectors to whom 
every dealer may be required to exhibit his stock.’’ 

In Beer Co. vs. Massachusetts, 97 U.S., 33, the Supreme 
Court of Massachusetts say: ‘* Whatever differences of 
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opinion may exist as to the extent and boundaries of the 
police power, and however difficult it may be to render 
a satisfactory definition of it, there seems to be no doubt 
that it does extend to the protection of the lives, health, 
and property of the citizens, and to the preservation of 
good order and the public morals.’’ 

In the State of Louisiana, owing to peculiarities of 
climate and of soil, and to the frequent ravages of 
epidemic yellow fever, no little consideration has been 
given both by the Legislature and by the Courts to the 
subject matter under examination. 

In Milne vs. Davidson, 5 Martin, N. S., 414, the 
Supreme Court of Louisiana says: ‘*The police 
ot cities require many regulations which grow out of their 
situation, their climates and their population; and many 
things which would not amount to a nuisance at common 
law might be hurtful here. An illustration of this may 
be found in the general recourse to quarantine regulations 
in warm climates, and the rare resort to them in cold ones. 
In a city like ours, where a dreadful epidemic, frequently 
returning, checks its growth, and occasions a great mor- 
tality among its citizens, too much care can not be taken 
to remove the causes which give rise to it. We have no 
doubt that the spirit and intention of the act of the Legis- 
lature was (as its language indicates) that an extensive 
discretion should be vested in the City Council. A much 
stronger case than that now before us must be pre- 
sented to induce this court to interfere, and say that regu- 
lations, having for their object public health, were beyond 
their power, because they are contrary to our ideas of 
expediency.”’ 

In Morano vs. Mayor, 2 La. z19, the same Court says: 

‘In establishing markets they (the City Council) desig- 
nate certain spots or places for the sale of certain 
articles of provision; in doing so, they facilitate 
the people in the purchase of provisions of first 
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necessity, by confining the sale of them to particular 
places and hours of the day, and they facilitate the 
inspection of provisions; and by the hire of stalls they 
raise money to defray the expenses of building market 
houses and pay the salaries of officers they appoint to pre- 
vent the sale of unsound provisions, and they have an 
undoubted right to prevent the violation of ordinances they 
may pass in establishing markets. 

In First Municipality, vs. Cutting 4 La. An. 336, the 
Court says: ‘*This power is vested by positive law in the 
Mayor and Council of each municipality, upon whom rests 
the responsibility of the peace, comfort and good order of 
the assemblages collected at those great chorough- 
Wee dial tg 

‘‘It is contended that the corporation has no right to 
prohibit the sale of groceries inthe public markets. The 
right to establish markets is a branch of the sovereign 
power, and the right of regulating them is necessarily a 
power of municipal police. See Blackstone’s Com., vol. 
p. 274, Domat Droit Public, lib. 1, sec. 3. 

In City vs. Statford, 27 La, An. 419, the Court says: 
‘* We pass now to the consideration of the most important 
question raised in this controversy. Has the Legislature 
the power to make the regulation which it has made by 
this act of 26th February, 1874, declaring that private 
markets shall not be established, continued, or kept open 
within twelve squares of a public market? This question, 
we think, must be answered in the affirmative. And 
the power arises from the nature of things, and is what 
is termed a police power. It springs from the great 
principle, salus Populi suprema est lex. ‘There is in the 
defendant’s case no room for any well grounded com- 
plaint of the violation of a vested private right, for the 
privilege, if he really possessed it, of keeping a private 
market, was acquired subordinately to the right existing 
in the sovereign to exercise the police power to regulate 
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the peace and good order of the city, and to provide tor 
and maintain its cleanliness and salubrity. By way ot 
illustrating this necessarily existing power to regulate the 
number, location and management of markets, take the 
City of New Orleans, in a warm climate, located in a low 
district of country, surrounded by marshes and swamps, 
which, in the hot season, under favorable conditions, 
envelops its large population in a malarious atmosphere. 
Under such circumstances the danger of epidemics 
becomes imminent. It behooves the city authorities at such 
periods to be on the alert to obviate local causes of disease 
within the limits of the city. Among such causes the decay of 
animal and vegetable matteris a prominent one. The mar- 
kets, therefore,must on that account be strictly attended to, 
and such measures adopted in regard to them as, in the 
judgment of the proper authorities, the public health may 
require. Suppose, under such a condition of things, it 
should be found necessary as a sanitary regulation to re- 
duce the number of markets, to abolish some of them, and 
thereby avoid their becoming causes of disease. Sup- 
pose -the lessee of a public market and the keeper of a 
private market should find the markets under their con- 
trol abolished, closed or suspended from considerations 
of public security and benefit, before the expiration of 
the time for which their licenses were to continue: could 
they be sustained by law in a demand to be permitted to 
continue and keep open the markets they had charge of, 
on the pretence that they had a vested right to keep them 
open’ Surely not. Their private benefit and advantage 
would have to yield to the public advantage. It would be 
a perversion of the principles of organized society and of 
regulated liberty to permit an individual to continue a 
business or occupation endangering the public health 
in order that he might derive profit trom such 
occupation. We presume it will not be = de- 
nied that under’ circumstances of peril and 
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emergency the law maker would have the right to abolish 
Or suspend an occupation imperiling the public safety. 
This power is inherent in him. He may exercise it pros- 
pectively for prevention as well as pro re nata for imme- 
diate effect. It is within his discretion when to exercise 
this power, and persons under license to pursue such oc- 
cupations as may, in the public need and interest, be 
aftected by the exercise of the police power, embark in 
those occupations subject to the disadvantages which may 
result from a legal exercise of that power. ‘The act of 
the General Assembly of 26th February, 1574, entitled 
‘An act to regulate the private markets in the City of 
New Orleans, and for other purposes,’ does not violate or 
infringe any vested right. It is not unconstitutional.’’ 

Further exposition of the case is evidently quite un- 
necessary. 

The judgment of the Supreme Court of Louisiana being 


correct ought now to be aflirmed. 
Respecttully submitted, 


CARLETON HUNT, 
City Attorney. 


APPENDIXA. 


EXHIBIT A. 
No. 100. | AN ACT 


To repeal an act entitled ‘‘ An Act to regulate the private 
markets in the City of New Orleans, and for other 
purposes, being Act No. thirty-one of the session otf 
the General Assembly for one thousand eight hundred 
and seventy-four, and to authorize the Council of the 
City of New Orleans to pass ordinances and make regu- 
lations for the government and regulation of private 
markets in said city.’’ 

Section 1. Be it enacted by the Senate and House of 
Representatives of the State of Loutsiana in General 
Assembly convened, That Act number thirty-one of the 
General Assembly of one thousand eight hundred and 
seventy-four, entitled *‘ An Act to regulate the private 
markets in the City of New Orleans, and for other purpo- 
ses,’ be and the same is hereby repealed. 

Sec. 2. Be it further enacted, etc., That the City 
Council of the City of New Orleans be and they are hereby 
authorized and empowered to make _ such arrange- 
ments and pass such ordinances for the govern- 
ment and regulation of private markets in the City 
of New Orleans as they intheir discretion may deem 
proper, and that they be vested with full power to 
provide for the enforcement of their said ordi- 
nances; Provided, the City Council shall not have the 
power to prohibit the existence of private markets under 
proper regulations. 

Sec. 3. Be it further enacted, etc., That the said City 
Council may prescribe by ordinance the manner in which 
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ly 
such private markets shall be kept, the portion of the city 
in which they shall be located, and the distance 
which they shall be removed from the public markets, 
and shall have power to provide for the enforcement of 
said ordinances; provided, no private market shall be 
established within a radius of six (6) squares of any pub- 
lic market. 

Sec. 4. Be tt further enacted, etc., That all laws or 
parts of laws contrary to, or inconsistent herewith, be and 
the same are hereby repealed. 

Signed ] Louis busu, 
Speaker of the House of Representatives. 

| Signed | Louts A. WILTZ, 

Lieutenant Governor, and President of the Senate. 
Approved March 15, 1878. 

| Signed ] Francis T. NICHOLLS, 

Governor of the State of Loutstana. 
true copy: 
WILL. A. STRONG, 
Secretary of State. 
‘ 
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EXHIBIT B. 
ORDINANCE 4798, A. S. 


1. That private markets for the sale of meats, fish, 
vegetables, fruit and other comestibles may be opened and 
kept in any portton ot the City of New Orleans, not within 
a radius of six squares of any public market of said city: 
provided the proprietor of said market pays the license 
provided therefor, and otherwise complies with the pro- 
visions of this ordinance and other ordinances relating to 
the same subject matter. 

2. That all private markets shall be kept in the lower 
story of the building in which they are opened. 

They shall be thoroughly washed and cleansed daily, 
and no meats or other comestibles shall be exposed on the 
banquettes. They shall be closed punctually at 12 o’clock 
meridian of every day. 

For any violation of any of the provisions of this section, 
the person offending shall be lable to a fine of not less 
than five nor more than twenty-five dollars, to be 
imposed and collected by the Recorder of the district in 
which the said market may be situated. In. detault of 
the payment of each and every fine so imposed, the person 
so defaulting shall be subjected to imprisonment for a 
time not to exceed thirty days nor lessthan five days. 

3. That the Administrator of Commerce shall have tull 
authority by himself or deputy to inspect all private 
markets at any hour when they may be open for business, 


and any refusal by any proprietor of a private market to :\ 
permit such inspection shall render him liable to a fine to 

be imposed and collected as provided in the preceding ij 
section. S 


4. That no private market shall be permitted within 
a radius oi six blocks of any public market of the city, as 
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per plan on file in the office of the administrator of com- 
merce, designating and’ specifving the same and making 
part of this ordinance, and it shail be the duty of the chiet 
ot police, under the direction of the administrator of com- 
merce, to causeany private market opened in violation 
of the provisions of this section to be closed; and any 
person opening a private market in violation of the pro- 
visions of this section and within the said prohibited 
distance, shall be liable to a fine of twenty-five dollars tor 
each and every offence, said fine to be imposed and col- 
lectea by the Recorder of the district in which said private 
market may be situated. In default of the payment of 
each and every fine so imposed, the person so defaulting 


shall be subject to imprisonment for a term not to exceed 


thirty days or less than five days. 

5. That any person or persons applying to the Adminis- 
trator ot Finance for a license to keep a private market 
shall, before obtaining said license, produce a certificate 
trom the Administrator of Commerce, showing the location 
of said private market, and that all the requirements of 
this ordinance have been complied with by the person 


or persons asking ra license. 


EXHIBIT C. 


Final decree and opinion otf the Supreme Court of the 
State of Louisiana in the case of State of Louisiana vs. 
J. Natal et al., No. 9935. 

Appeal from first recorder’s office, City of New Or- 
leans. 
CLERK’S OrriceE, NEw ORLEANS, March 21, 1887. 

Mr. Chief Justice Bermudez pronounced the opinion 
and decree of the court in the words and figures tollow- 
ing, to-wit: 

The defendants’ appeal from judgments rendered against 
them for the payment of a fine and in default of payment 
sentencing them to imprisonment for the violation of 
ordinance No. 4798, A. S., which forbids the keepine of 
private markets within six squares of a public market 
within the limits of the City of New Orleans. 

The facts are admitted. 

Several detences are set up, the main of which is that 
the law in turtherance ot which the ordinance was adopted, 
as well as the ordinance itsett, have been abrogated, 
annulled, and repealed, and are no longer in force: that 
therefore the fine imposed under the authority ot the ordi- 
nance is illegal tor want of a law, and that this court has 
consequently jurisdiction over the causes. 

It is claimed that this repeal results trom the adoption 
of the present city charter in 1882, with which the law 
conflicts. 

The defendants turther urge that the law of 1878, under 
the provisions of which the ordinance was passed, con- 
templatea a monopoly and was abrogated by the present 
charter and is in violation of the Censtitution of the United 


States. 
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We consider that these and other objections to the con- 
stitutionality er legality of the ordinance in question and 
others similar to it have been already considered and 
judicially determined in favor of the regulation. 

Besides, the defendants in the instant cases have not 
urged them on appeal, and may be considered as having 
abandoned all resistance on those grounds. Dillon on 
Mun. Corp. 380; 3 La. 217; 4A. 335; 27 A. 417; 31 
A. 544; 36 A. 986 (No. 8603 of the docket of this corrt, 
not reported in full; also in cases Nos. 9582, 9583, 9584, 
not yet reported ). 

So that the only question now to be solved is whether 
the ordinance was or not repealed. 

The ordinance in question, No. 4798, A. S., was 
adopted in 1878 under the provisions of Act No. 100 of 
the Legislature previously adopted in the same year, the 
object of which was the regulation of private markets in 
the City of New Orleans. From that time to the present 
day it has uniformly been enforced; what resistance was 
ever made to its application having been judicially 
pronounced groundless and unauthorized. 

The defendants in the present controversy, however, 
argue that the City of New Orleans in existence at the 
date of the passage of the law and of the adoption of the 
ordinance has ceased to exist as such under the operation 
of Act 20 of 1882, which is the charter of the city now in 
existence; that said law and said ordinance were not per- 
petuated, but were ignored and abrogated, by the last 
charter, and that the present prosecutions are attempts to 
enforce a defunct municipal regulation in violation of con- 
stitutional and statutory law and of the personal rights of 
the defendants. 

The theory thus advanced rests upon the assumed prop- 
osition that the City of New Orleans in existence in 1878 
is not the City of New Orleans in 1887. 
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This is a fallacy arising from a misconception and a 
confusion of ideas on the subject. 

The City of New Orleans, founded by Bienville about 
1718, has never ceased to exist as an agglomeration of 
human beings for social, commercial, and industrial pur- 
poses. 

It is a growing fact which no legislation has ever biotted 
out and which no power can annihilate in a free country, 
although it be true that the form of government to which 
its inhabitants have been remitted or the mode in which 
it may exercise its rights and powers has from time to 
time been modified or changed. It is the cévztas or polis 
of ancient times. 

The inhabitants had a right to congregate and to estab- 
lish a city for their greater comfort and welfare. In the 
absence of any charter incorporating them they are, like 
the rest of the citizens in the country, ruled by general 
laws enacted for the government of all throughout the 
territory. 

In 1806 those inhabitants were given a charter for the 
first time since the session of 1803, and that charter has 
been altered or amended some way or another in subse- 
quent years, 1812, 1818, 1833, 1836, 1837, 1848, 1850, 
1552, 1870, and 1882, but the city, the existence of which 
was generally recognized by the various constitutions, has 
retained its identity, not only asa matter of fact, but also 
as a matter of legal necessity. 

Whatever rights it originally possessed, whether be- 
cause expressly conferred by the sovereign or because in- 
dispensably inherent to its nature and existence, it has 
continued to possess, unless where such rights have been 
recalled or denied by the properly constituted authority. 

The present constitution, Article 254, gave authority to 
the General Assembly to cancel its charter and to remit 
its inhabitants to another form of government if neces- 
sary. 
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The Legislature did not, however, tormally cancel its 
previous charter, although it changed the form of the 
municipal government. 

This is apparent from the reading of the last section of 
the charter of 1882, which merely repeals the laws 1n con- 
flict, inconsistent with, or contrary to the provisions of the 
act. 

By irresistible and clear implication this section con- 
templates in effect the maintenance and continuation in 
force of special laws not falling within the purview of the 
act, namely, not conflicting with it. 

[t will net do to say that in the beginning of the act it 
is declared that the inhabitants of the parish of Orleans 
were created a body corporate and established as a politi- 
cal corporation DY the name oi the City ot New Orleans, 
for the fact is that the Legislature did not and could not 
create the City of New Orleans, which had existed long 
betore the Act of 1882. 

To create 1s to bring to life, to animate, to vivify that 
which never existed before. 

What the Legislature did was to continue the City of 
New Orleans as a municipal corporation and to invest it 
with powers which it did not previously possess or to 1m- 
pose on it obligations to which it had not been subjected. 
[he charter is the machinery whereby the city 1s put in 
motion and operates. 

This is so true that the charter ot 15582 transfers to the 
actual city all the rights ef any nature whatever which the 


city then in existence possessed and enjoyed 


SECTION 28. 

The laws which trom time to time have been specially 
passed tor the government and administration of the 
municipal attairs of the Citv of New Orleans have there- 
fore continued in torce, except such as may have been 


modified or repeaied, expressly or imphiedly. 
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ot the old one will not be deemed, in the absence of ex- 
press legislative declaration, otherwise toeffect the iden- 
tity of the corporation. 

see also ‘Ioullier Dr. Civ. Fr. L. L. ‘T. 1, NO. 202; 
Henry de Pausey Pouvoir Municipale, p. 36, 37: also 2 
Woods, 632, Milner’s Administrator vs. Pensacola. 


It is therefore ordered and decreed that the judgment 


appealed from be affirmed with costs. 
Rehearing retused April 11, 1887. 


EXHIBIT D. 
No. 20. | AN ACT 


To incorporate the City of New Orleans, provide for the gov- 
ernment and administration of the affairs thereof; and to 
repeal all acts inconsistent and in conflict with its pro- 
Visions, 

Due public notice having been given according to require- 
ments of Article 48 of the Constitution. 


* * * . * » . * 


Section 7. The Council shall have power and it shall be 
their duty to pass such ordinances and to see to their 
faithful execution as may be necessary and proper; I, 
to preserve the peace and cood order ot the city: 2, to 
maintain its cleanliness and health, and to this end: (a@)to 
adopt and provide an efficient system of drainage; (6) to 
provide tor the inspection and cleanliness of all vaults, 
privies, yards, pools, markets, cemeteries: [cs 6 3 regu- 
late the location of and inspection and cleansing ot dairies, 
stables, cattle yards, landings and pens, slaughter houses, 
soap, glue, tallow and leather factories, depositories for 
hides, and all places or business likely to be or become 
detrimental to health, and to adopt such ordinances and 
regulations as shall be necessary or expedient for the pro- 
tection of health, and to prevent the spread of disease and 
to maintain a good sanitary condition in the streets, public 
places and buildings, and on all private premises. The 
Coramon Council shall provide for the trequent inspection 
of all premises by persons to be designated, either by the 
Common Council or by the Board ot Health in the city; 
they shall also prescribe what water supply shall be pro- 
vided by the owners of private premises, and that all 
premises, yards, streets and alleys shall be kept in a 
cleanly condition; shall provide tor the punishment of 
any violation of such ordinances or regulation, by fine or 
imprisonment or both: and all such fines, when recov- 
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ered, shall be paid over to the-board of Health, to assist 


in its maintenance; (d) to suppress all nuisances; (¢) to 
prevent the sale of adulterated or decayed food, and pun- 
ish the same ; to punish the sale of adulterated drinks; (3) 
to open and keep open and free from obstruction all 
streets, public squares, wharves, landings, lake shore and 
river and canal banks; (4) to keep the streets and cross- 
ings and bridges and canals and ditches clean and in 
repair; (5) toorganize and provide an efficient police; (6) 
to light the streets, wharves, landings and public squares; 
(7) to organize and maintain free public schools; (8) to 
provide for the extinguishing of fires; (9g) to maintain 
levees, dykes, and to protect the city from overflow. 
‘ * . . . ‘ . . 
Section 28. That all the rights, titles and interest of the 
City of New Orleans, as now existing in and to all lands, 
tenements, hereditaments, bridges, ferries, streets, roads, 
wharves, markets, stalls, levees and landing places, build- 
ings and other property of whatever description and wher- 
ever situated, and with all goods, chattels, moneys, 
effects, debts, dues, demands, bonds, obligations, 
judgments and judgment liens, actions and rights of 
actions, books, accounts and vouchers, be and they are 
hereby vested in the City of New Orleans, as incor- 
porated by this act. 
* . * ‘ . ° P ‘ 
Section 78. All laws in conflict, inconsistent or contrary 
to the provisions of this act, be and the same are hereby 
repealed. R. N. OGDEN, 
Speaker of the House of Representatives. 
Geo. L. WALTON, 
President Pro tem. of the Senate. 
Approved June 23, 1882. 
S. D. McENeEryY, 
Governor of the State of Louisiana. 
A true copy: 
WILL. A. STRONG, Secretary of State. 


EXHIBIT E. 


No. 134. | AN ACT 


To authorize all persons who have obtained the proper license to open 
and keep open at all business hours of the day, private markets, 
stores or stands, in any part of the City of New Orleans, for the sale 
of meats, game, poultry, vegetables, fruit and fresh fish. 

SECTION 1. Be tt enacted by the Senate and House of Repre- 
sentatives of the State of Loutsiana, tn General Assembly con- 
vened, That from and after the first day of January, 1867, it 
shall be lawful for all persons, after they have obtained the 
license required for retailers of provisions, to open and keep 
open at all proper hours of the day, private markets, stores or 
stands, in any part of the City of New Orleans, for the sale of 
meats, game, poultry, vegetables, fruit and fresh fish, subject to 
the general sanitary ordinances of the City Council. 

Sec. 2. Be it further enacted, etc., That all laws and parts 
of laws contrary to or inconsistent with the provisions of this 
act be, and the same are hereby repealed. 


[Signed } J. B. Eva, 
Speaker fro tem. of the House of Representatives. 

[Signed ] ALBERT VOORHIES, 
Lieutenant Governor and President of the Senate. 

Approved March 22, 1866. 

[Signed ] J. Mapison WELLs, 

Governor of the State of Louisiana. 
A true copy: 
J. H. Harpy, 


Secretary of State. 
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EXHIBIT F. 

NO. 21. AN ACT 

lo regulate the private markets in the City of New Orleans, and for 
other purposes. 

SECTION i. Be tt enacted by the Senate and House of Repre- 
sentatives of the State of Louisiana in General Assembly con- 
vened, That it shall [be] and it is hereby made unlawful for 
any person or persons to open, conduct, carry on, orto continue 
any private market for the sale of fresh meats, poultry, fresh 
fish, etc., in the City of New Orleans, withinthe space of twelve 
squares of any public market, under the jurisdiction aad author- 
itv of the Administrator of Commerce of the said City of New 
Orleans. 

Sec. 2. Be tt further enacted, etc., That_the Administrator 
of Commerce be and is hereby authorized and directed to close 
or cause to be closed any private market that may hereafter be 
established for the sale of meats, poultry, etc., in violation of 
the provisions of section one of this act. 

SEC. 3. Be it further enacted, etc., Tuat for any violation of 
this act, the party or parties so violating shall be subject to a 
fine of one hundred dollars, or imprisonment not less than three 
months or more than six months, or both at the discretion of 
the court. It is hereby made the duty of the Administrator of 


Commerce to give information to the grand jury of the Parish 


gi 
of Orleans of any party or parties who have violated the said 
provisions of this act. 

Sec. 4. Bett further enacted, etc., That it shall be the duty 
of the judge of the First District Court of the Parish of Orleans 
to charge each new grand jury as to the provisions of this act. 

SEC. 5. Be tt further enacted, etc., That upon the reverse 
side of each and every license granted by the State of Louisiana 
or to the City of New Orleans for the carrying on, conduction 
and operation of a private market tor the sale of fresn meats, 
poultry, fresh fish, etc., the following words shall be printed 
thereon: ‘‘ It is distinctly understood that the holder of this 
license shall not open, establish or carry on a private market 
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within twelve squares of any public market, under penalty of a 
forfeiture of this license.”’ 

Sec. 6. Be it further enacted, etc., That this act shall take 
effect from and after its passage. and that all laws or parts of 
laws in conflict with the provisions of this act be and the same 
are hereby repealed. 

[Signed ] CHARLES W. LOWELL, 

Speaker of the House of Representatives 

[Signed | C. C. ANTOINE, 

Lieutenant Governor and President ot the Senate. 
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Received in the House of Representatives, Wednesday, February 25, 
1874, and on the same day the House proceeded, pursuant to the provi- 
sions of the Constitution of the State, to reconsider the bill to be enti- 
tled ‘‘An act to regulate the private markets of the City of New Orleans 
and tor other purposes,’’ which was returned to the House by his excel- 
lency the Governor with his objections, and it was resolved that the bill 
do pass, two-thirds of all the members present in the House having agreed 
to pass the same. WILLIAM VIGEks, 

Chief Clerk House ot Representatives 

Received in the Senate, Thursday, February 26, 1874, and on the same 
day the Senate proceeded, pursuant to the provisions of the Constitution 
of the State, to reconsider the bill to be entitled ** An act to regulate the 
private markets of the City of New Orleans and for other purposes,” 
which was returned to the House of Representatives by his excellency 
the Governor with his objections, and it was resolved that the bill do pass, 
two-thirds of all the members present in the Senate having agreed to pass 
the same. P. E. BECHTEL, 

A true copy: Secretary of the Senate. 
P, G. DESLONDE, 
Secretary of State. 


